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Tnb  RiPOK.Tt&  regret*  that  the  following,  and,  probably,  otb«r  ina« 
curacies  have  occurred ;  but  he  means  to  annex  to  his  Foueth  V^umi 
(which  is  alm<ift  ready  for  the  prefs)  a  general  review  of  rhe  whole  work, 
with  fuch  remarks,  alterations,  amendments  and  adiiiiipns,  as  can  be 
collefted  from  his  own  experience,  and  the  liberal  communications  of 
the  Bar. 
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<' ledged  to  re  pre  fen  t  the  king  of  Great 
«  Btituin^  and  the  Defendant  the  fovereigo- 
«  ty  of  the  United  States,  a  dignity  fb* 
«  ought  I  knovi^^  %ec, 
318  16  ioftead  0/  the  judgment  sis  p'rintrd  on  the 

firft  point  of  the  caufe,  read  *^  in  confe- 
**  queace  tjf  which,  the  judgment  of  the 
<<  fiipericr  court  of  Rhode- 1 11  jrnd,  vaS  re- 
<<  verfed,  and  the  judgment  of  the  inferi- 
«  or  court  affirmed.*' 
«74  2  irtftead  of  "/ro/></"  read  «  iefrdj*^ 

375  2  inftead  of  «  ///<"  read  «  ttfii.'*' 
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infcri  *'o**  a  woman." 
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297. 


SUPREME  COURT  of  the  UNITED  STATES. 


February  Terin^  1794. 

ON  the  meeting  of  ^e  Court,  a  commifflon  was  read,  dat-   |^q^ 
ed  the  28th  of  January^  1794,  appointing  fPlUiam\^^^ 
BradforJL  Efquire,  Altomey-Genend  of  the  United  Sutes^i 


Bradford^  Efquire,  Attomey-Genend  of  the  United  Sutes^i 

The  State  of  GaoRctA,  v&Jui  BkAitBFORD,  $i  ah 

THIS  caufe  was  now  tried,  by  a  fpecial  iury,  upon  an  aitii*^ 
cable  jffue,  to  afcertain,  whethel-  the  debt  due  from 
Spalding^  and  the  right  of  aAion  to  recover  it,  beloneed  to  the 
Staee  of  Georgia^  or  to  the  original  creditors,  under  sdi  the  cir- 
cumftances,  which  are  fet  forth  in  the  pleadines  and  argtftnents 
on  the  equity  fide  of  the  Court?  See  %  tqI.  t)alU  Rep.  4.03. 415. 

For  the  piaintiif,  Ingerfoll  and  /)^/Af^,Dropofed  twoobjefis 
for  enquiry : — i.  Was  the  debt  due  from  SpalMng^  at  any  time 
^he  property  of  the  State  ?-^a«  Has  the  title  of  the  State  ceaf- 
ed,  or  been  removed,  and  the  right  of  a&ionl  re-vefted  in  the 
defendants  i 

I.  On  i\itfirfi  point,  they  contended,  that  Georgia  as  a  fb- 
vereign  State,  had  power  to  transfer  the  debt  m  qucftion  from 
the  original  creditor,  an  alien  enemy,  to  herfelf,  notwithftand* 
ing  fome  of  the  debtors  were  citizens  of  another  State ;  that 
by  her  confifcation  law  (he  had  declared  the  intention  to  make 
the  transfer  ;  and  that  without  an  inqueft  of  office,  her  inten* 
tion  had  been  carried  into  effect  in  due  form,  and  according  to 

Mr.  BriuiCwd  W.19  appointed  in  the  room  of  Edmund  Randf^b,  Tfq.  wbo  ha  J  ic- 
•cpted  thte  oSice  of  Secretary  of  State. 

Vot.  UI.  B  law, 


a  Cases  ruled  and  adjudged  In  tbe 

1.794.  law,  as  well  in  relation  to  her  own  citizens,  as  to  the  partiel 
v./VX-/  who  were  citizens  of  South  Carolina,-^ln  fupport  of  thefe  feve- 
ral  propofitions  the  following  authorities  were  cited  :  i  H.BL 
149.  yatt  B.  3.  r. 77.  Lee  on  Capt.  Bynk.  B.  X.  c.  7.  Fatt.  B. 
3.  c,  18./  295-  Jenk.  Ul.  Sir  T.  Park.  121.  Plow.  24^,3^4. 
I  //.  BL  413. .  2  BLCom.  405, 409.  2  JVood.  130.  4  BLCom. 
386.  r  Hal  P.  a  4x3.  yinji.  55.  i  /fott/i.  68.  3  Bl.  Com. 
a 59.  3  1\  Rep.  731,  2,  3,4.  I  Woodrf.  146*  6Vtf.  (i/r.  460- 
16  Vln.  Abr.  85*  6.     3  Bl.  Com.  260.    Park.  267.    i  P.  ^/w. 


2-  On  the  fecond  point,  it  was  urged,  that  although  the 
word  "  fequeftration''  was  ufed  in  the  Georgia-hw^  .yet,  that 
the  law  direded  the  debt  to  be  colieded,  in  the  fame  manner 
as  debts  confifcatedy  and  to  be  put  into  the  treafury,  for  the  ufe 
of  the  ftate,  until  it  (hould  be  otherwift:  appropriteed ;  and 
that  the  fbte  had  never  made  any  other  appropriation ;  but, 
on  the  firft  opportunity,  claimed  it  as  a  forfeiture.  The  elec- 
tion, therefore,  Xo  confider  it  as  a  confifcation,  was  referved  by 
the  ftate  to  herfelf ;  and  her  fubfequent  condu£l  makes  the  re- 
fervation  abfolute.  The  exception  of  debts  in  the  South-Ca^ 
roUna  law  cannot  govern  the  cafe  as  to  PovatU  V  Hopton ; 
for  that  law  is  only  referred  to  for  the  manner  and  form^  not 
for  the  fubje£ls  of  confifcation.  It  only  remains,  therefore,  to 
enquire,  whether,  independent  of  Georgia^  xht  operation  and 
exiftence  of  her  law  csm  be,  and  has  been,  defeated  and  annul- 
led. The  peace  merely  does  not  cSnGt  the  right  of  the  ftate  j 
for,  the  condition  of  things  at  the  concluflon  of  tha  war  is  legi- 
timate; and  all  things  not  mientioned  in  the  treaty,  are  to're- 
main  as  at  the  conclufion  of  it.  The  treaty  of  1783  docs  not 
zfftSi  the  right  of  the  ftate-,  fur,  though  it  provides,  generally, 
in  the  4ih  article,  that  creditors,  on  cither  fide,  (halt  meet  with 
no  lawful  impediment,  in  recovering  their  debts,  this  ought  to 
be  underftood  merely  as  a  provifion  that  the  war,  abftra^edly 
ccnfidered,  ftiall  make  no  difference  In  the  renKdy,  for  the 
recovery  oifuhfiliing  debts  j  t.hat  the  remedy  (hall,  not  be  per- 
plexed by  inftalment  laws^  pine-barren  laws,  bull  lawS,  paper 
money  laic's,  &c;  but  it  does  not  decide,  what  are  fubfifting 
debts,  which  can  only,  indeed,  be  deckled  on  the  general  prin- 
ciple of  the  law  of  nations* '  Laws  of  fequcftration  and  confif- 
cation,  are  not,  however,  the  objeft  of  thp  4ih  article  of  the 
treaty  of  peace ;  but  of  a  fubfequent  article,  in  which  Congrefs 
only  promife  (all,  indeed,  that  they  could  do)  to  recommend 
to  the  ftates,  revifion  and  reftiftution.  Debts  d'rfchargcd  by 
law,  where  they  originated,  are  every  where  diilharged.  Such 
is  not  only  the  do^^rine  of 'Georgia^  but  of  the  Eritijh  States- 
man and  Judixes  wherever  the  quefticniias  arffen.  The  Federal 
Conftitution  iws  not  affeS  the  right- of  .he  ftate ;  for,.tbougN 


SuPRSMEXouitT  of  the  Vnbed  StaUsf 

It  gives  effcft  to  the  treaty  of  peace,  it  furnifhes  no  rule  for  1794. 
conftruing  the  meaning  of  the  paf  ties  to  that  inftrument.  In' 
relation  to  thefe  arguments,  the  following  authorities  were 
cited  i^^State  ^apersy  Jefferfen  to  UantmoMy  Hinde  Ch,  laj. 
I  Br.  Ch.  370.  3  Bac.  Mr.  310.  Caermariben* s  MimoriaL 
American  Mufeum^  May  1787.  I  Hin*  BL  12\.  IX%.  3  7. 
Riir.  732.  I  H.  BL  149.    a  Br.  (3}.  11.  i  H.  Bf.  140. 

For  the  dcfencl;ints,  Bradford  (the  attorney-general)  £. . 
Tilghman  and  Lefvis  made  the  foliowrng  points  :-^i ft  That 
the  debts  due  to  Powell  ^  Hopton^  had  not  been  confifcated  by 
the  ]zw  of  South'Carolinay  aira,  therefore,  were  notconfifca* 
ted  by  «the  words -of  reference  in  the  law  of  Qeorgia  \  nor  had 
Georgia  a  right  to  confifcate  the  property  of  the  citizens  of 
other  ftace».  2d.  I'hat  even  if  the  law  01  Georgia  had  confif* 
rated  Braihford's  intereftin  the. debt,  the  right  to  recover  the 
two  thirds  belonging  to  Powetl  bf  Hopion  was  unimpaired*' 
3d.  That  tnc  debt,  as  it  refpefts  frWff^r^  himfelf,  \s  not  con-* 
ffcatedj  h\itfequejtired\  and  that  thefequeftration  had  not  beea 
enforced  by  any  inqueft  of  office,  feizure,  or  other  z&  tanta- 
mount to  an  office  or  feizure.  4th.  That  the  Peace  alone, 
without  anv  pofitive  compact,  reftored  the  right  of  a£lion  to 
ttie  original  creditors.  5th  That  without  recourfe  to  the  ge- 
neral principle  of  the  Jaw  of  nations^  the  treaty  icxprefsly  re-r 
rives  the  right  of  a£bion,  by-  removmc  all  legal  impediments 
to  uie  recovery  of  bona  fTde  debts  and  the  treaty  is  the.fupreme 
law  of  the  land,  by  virtue  of  the  Federal  Conftitution.  In 
fupport  of  thefe  proportions  the  following  authorities  were 
Cited :— 3  Bac.  20a.  2  Co.  67. '  i  P.  Wm.  yyj.  Curs.  Cane. 
89.  I.  Dom.  Civ.  L.  138.  f47.  Magna  Carta.  Sir  T.  Park, 
207.  3  T*  Rep.  734.  Katt.  b.  4.  c.  l.f.  8.  ib.  c.  2.  /  20.  22. 
Burn.  Ec.  L.  157.  Cartb.  748.  Grbt.  b.  3.  r.  20  /  16./. 
700.  I  Dall.  Rep.  232..  I  //.  Bl.  J23.  136.  2  Bro.fb.  it. 
I  B^  c.  409.  240.  Sir  T.  Raym.  Saunf.  45.  Ploud.  250. 
\  ^^:ft-  55-  I  Hawk.  6_8.  State  papers  Bynk.  h.  »  f.  7-  I 
Ver.  58.     Circular  Letter  ofCongrefs. 

The  argument  hav  ^  continued  for  tour  days,  the  Chief 
7uflice  delivered  the  following  charge  on  the  7th  of  Fe- 
bruary. 

Jay,  Q)ief  Jujiice.  This  caufe  has  been  regarded  as  of 
};reat  importance;  and'doubtiefs  it  is  fo.  It  has  accordingly 
been  treated  by  the  Counfpl  with  great  learning,  diligence' 
and  ability;  and  on  your  part^it  has  been  heard  with  par->. 
ticular  attention.  It  is,  therefore,  unneceflary  for  me  to^  follow 
the  inveftigation  over  the  extenfive  field  into  which  it  has  been 
carried :  ^ou  are  now,  if  ever  you  can  be,  completely  pofltf- 
W  of  the  merits  of  the  caufe. 

The 
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1794  The  h£k%  comprehended  in  the  cafe,  are  aereed;  the  onljr 
U^Y«0  point  that  remains,  is  to  fettle  what  is  the  law  of  the  land  arifing 
from  thofe  hSts ;  and  on  that  point,  it  is  proper,  that  the  opi^ 
|iion  of  the  court  ihould  be  given.  It  is  fortunate  on  the  pre- 
fent,  as  it  muft  be  on  every  occafion,  to  find  the  opinion  of  the 
court  unanimous:  We  entertain  no  dtverfity  of  fentiment^  and 
we  have  experienced  no  difficulty  in  uniting  in  the  charge, 
which  it  is  my  province  to  deliver. 

We  are  then,  Gentlemen,  of  opinion,  that  the  debts  due  to 
Hopton  far  Powell  (who  were  citizens  of  South^Carolina) 
were  not  confifcated  by  the  ftatute  of  Sauth-Carolina ;  the  fame 
being;  therein  exprefsfy  excepted :  That  thofc  debts  were  not 
fronhfcatcd  by  die  ftatute  6{  Georgia^  for  that  ftatute  enaAs, 
with  rt{ft&  to  Powell  &  Hopton^  precifely  the  like,  and  no 
pthrr,  degree  and  extent  of  coniRfcation  and  forfeiture,  with 
that  of  SouthrCaroUna.  Wherefore  it  cannot  now  be  neccflary 
to  decide,  how  far  one  ftate  may  of  right  leeiflate  relative  to 
the  perfonal  rights  of  citizens  of  anoUier  itate,  not  refiding 
within  their  jurifdi£^ion. 

We  are  alfo  of  opinion,  that  the  debts  due  to  Brailsfordj  a 
J^ritijh  fubjed,  refiding  in  Great  Britain^  were  by  the  ftatute 
of  Georgia  fubjeAed,  not  to  confifcation,  but  oiilly  to  fequeftra- 
tion ;  and,  there'  ore,  that  his  right  to  recover  them,  revived  at 
thepeace,  both  by  the  law  of  nations  and  the  treaty  of  peace. 

The  queftion  of  forfeiture  in  the  cafe  of  joint  pbligees,  be- 
in^  at  prefent  immaterial,  need  not  now  be  decided. 

It  may  not  be  amifs,  here,  Gentlemen,  to  remind  you  of  the 


which  recognizes  this  reafonable  diftribution  of  jurifdf£^ion, 
you  have  neverthclefs  a  right  to  take  upon  yourfelves  to  judge 
of  both,  aqd  to  determine  the  law  as  well  as  the  faA  in  con- 
trovcrfy.  On  this,  and  on  every  other  occafion,  however, 
we  have  no  doubt,  you  will  pay  that  refpeA,  which  is  due  to 
the  opinion  of  the  court :  For«  as  on  the  one  hand,  it  is  pre- 
sumed, that  juries  are  the  beft  judges  of  fads  \  it  is,  on  the 
pther  hand,  prefumable,  that  die  court  are  the  beft  judges  of 
jaw.  But  ftill  botl^  obje^s  are  lawfully,  within  your  power 
of  decifion, 

Some  ftrefs  ha$  been  laid  on  a  confideration  of  the  different 
fituations  of  the  parties  to  the  caufc:  The  State  of  Georgia,^ 
fues  three  private  perfons.  But  what  is  it  to  juAice,  how 
many,  or  how  few ;  how  high,  or  how  low.;  how  rich,  or  how 
poor ;  the  contending  parties  may  chance  to  be  ?  Juftice  is  in- 
difcriminately  due  to  all,  without  regard  tp  numbers,  wealth, 
or  rank,    fiecaufc  to  the  State  of  Georgia^  compofed  of  many 
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thou(ands  of  people,  the  litigated  fum  cannot  be  of  great  mo-  179^. 
ment,  you  will  not  for  this  reafon  be  juftifted,  in  deciding  W^v-O 
againfther  daim;  if  the  money  belongs  to  her,  (he  ought  to 
have  it;  but  on  the  other  hand,  no  conhderation  of  the  circum- 
ftances,  or  of  the  comparative  infignificance  of  the  do%ndants, 
can  be  a  ground  to  deny  them  the  advantage  of  a  favourable 
verdid,  if  in  juftice  they  are  entitled  to  it. 

60  then.  Gentlemen,  from  the  bar,  without  any  impreffions 
of  favor  or  prejudice  for  the  one  party  or  the  other;  weigh 
well  the  merits  of  the  cafe,  and  do  00  this,  as  you  ought  to 
do  on  every  occafion,  equal  and  impartial  juftice/' 

The  juij  having  been  abfent  fome  time,  returned  to  the  bar» 
.  and  propoied  the  ^llowiug  queftions  to  the  court.. 

I  Did  the  ad  of  the  State  of  Gedrgioy  completely  >eft  the 
debts  of  Brailsford^  PnoiU.  bf  Hopton^  in  the  Sate,  at  the 
time  of  paffing  the  fame  ? 

2.  If  fo,  did  the  treaty  of  peace,  or  any  other  matter,  revive 
the  right  ot  the  defendants  to  the  debt  in  controverfy  ? 

In  anfwer  to  thefe  queftions,  the  Chief  Justice  ftated,  that 
it  was  intended  in  the  general  charge  of  the  court,  to  comprife 
their  fentimenu  upon  the  points  now  fuggefted';  but  as  the 
jury  entertained  a  doubt,  the  enquiry  was  perfefiljr  right.  On 
the  ift  queftion,  he  faid  it  was  the  unanimous  opinion  of  the 
judges,  that  the  zBt  of  the  State  of  Georgia  did  npt  veft  the 
debts  of  Brailsfordj  Powill  i^  Hopton^  ia  the-  Sute  at  the 
time  of  paflinff  it.  On  the  2d  queftion  he  faid,  that  no  iequef- 
tration  divefts  the  property  in  the  thing  fequeftered;  and, 
confequently,  Brailsfordy  at  the  peace,  and  indeed,  through- 
out the  war,  was  the*  real  owner  of  the  debt.  That  it  is  true^ 
the  State  of  Georgia  interpcMTed  with  her  legiflative  authority 
to  prevent  Brailford't  recovering  the  debt  while  the  war  con* 
tinued,  but,  that  the  mere  reftoration  of  peace,  as  well  as  the 
very  terms.of  tfie  treaty,  revived  the  right  of  aftion  to  recover 
the  debt,  the  property  of  which  had  never  in  hH  or  law  been 
taken  from  the  defendants :  and  that  if  it  were  otherwife,  the 
fequeftration  would  certainly  remain  a  lawful  impediment  to 
the  recovering  of  a  bona  fide  debt,  due  to  a  Britijb  creditor, 
in  dired  oppofition  to  the  4th  article  of  the  treaty* 

After  this  explanation,  the  jury,  without  going  again  from 
the  bar,  returned  a  Vtrdi&for  the  defendants. 

Qlass* 
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Glass,  ef  ah  Appellants,  verfiit  The  Sloop  BtrszY^etaL 

CAPTAIN  Pierre  Arcade  J^hanneney  the  commander  of 
a  French  privateer,  called  the  Citizin  Genet^  having  cap- 
tured aitrixe^  on  the  high  feas,  the  floop  Betfej^  fent  the  veffel 
into  Baltimore ;  but  upon  her  arrival  there,  the  owncts  of  the 
floop  and  her  careo  filed  a  libel  in  the  Diftrid  Court  of  Marf- 
land^  claiming  reftitution,  becaufe  the  veflfel  belon[red  to  fubje£ts 
of  the  king  of  Sweden,  a  neutral  power,  and  the  cargo  was 
owned,  jointiv  by  Swedes  and  Americans.  The  captor  filed 
a  plea  to  the  jurifdifl^ion  of  the  court,  which,  after  argument, 
was  allowed  ;  the  Circuit  Court  affirmed  the  decree  j  and, 
thereupon,  the  preient  appeal  was  inftltuted. 

The  general  queftion  was— Whether  under  the  circumftan- 
cts  of  this  cafe,  an  American  Court  of  Admiralty,  has  jurifdic- 
tion  to  entertain  the  complaint,  or  libel,  of  the  owners^  and  to 
decree  reftitution  of  the  property  ?  It  was  argued  by  E.  Ttlgh* 
man  and  Lewis^  for  the  appellants ;  and  by  Jrlncbejler  (of  Ma^ 
ryidnd)  and  i>i/  Penceau^  for  the  appellee. 

For  the  Appellant i'i^eczk  was  briefly  opened,  upon  diefoU 
lowing  principles^^  The  queftion  is  of  great  importance  ;  and 
extends  to  the  whole  judicial  authority  of  the  United  States  ; 
for,  if  the  admiralty  has  no  jurifdi£lion,  there  can  be  no  jurif- 
dlAion  in  any  common  law  court.    Nor  is  it  material  to  dif- 
tinguifli  the  owilerlhip  of  the  velfel  and  cargo  ;  finceftrangers, 
or  aliens,  in  amity,  are  entitled  equally  with  Americans  to  nave 
their  property  protcfted  by  the  laws.   Fatt.  J9.  2  /  loi,  103. 
p.  267.  There  can  be  no  doubt  that  this  is  a  civil  caufe  of  aa- 
miraliy  and  maritimejurifdidion,  apd  fo  within  the  very  terms 
of  the  judicial  a£l.     Keflitution,  or  no  rcltjtution,  is  the  lead- 
ing pomt ;  that  neceflarily,  indeed,  involves  the  point  of  prize, 
or  no  prize,  as  a  defence  for  capturing  \  bat  if  the  admiralty  is 
once  fairly  polTcfTed  of  a  caufe,  i^  bar  a  right  to  try  every  inci- 
dental queftion*    That  the  vcflel  is  a  legal  prize,   fpay  be  a 
good  plea,  fo  the  fuit  ;  but  it  is  not  a  good  plea  to  the  jurifdic- 
tion  of  the  court ;  and  the  captor  by  bringing  his  prize  inio  an 
American  port,  has  himlelf  fubmitted  to  the  American  jurifdic- 
tion,  which  is  in' this  inftance  to  be  exercifed  br  the  Judicial, 
not  tlie  Executive,  department.    Ccnjl.  U.  S.  art.  3./  l.    Jud. 
ASf,f.  9.  Doug.  t;8o,  84, 5.  592. 4.  Carth.  474.  I  Sid.  3^0.  3 
7.  ^f/».  34.4.  4^.^^/^.394,5.  Skyn.if).    T.Ray.^-Ji.   Carth. 
32.  6 fin  /ibr.  515.     3^/.  Com.  108.     I  Vent.  173.    iSaund. 
259.     2  Keek  8*29.     Lev.  25.  Sid,  320.    ^  1/t/l.  152.  154.^     2 
Jiuifi,  27,  8,  9.    2  Fern,  592.     3  Bl.  Q.  jo8.    2  L.  Jenk.  JSS^ 
nh  733>  75*>  754)  7S5>  780.  For 
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For  the  AppilUiSy  the  captors  (after  fome  exceptions  to  the  1794 
regularity  of  the  appeal,  wbi^h  were  vtraved  by  coofent*)  U  yiras  ^^^^Y* 
obferved,  that  this  is  not  a  libel  for  a  trefpafs,and  fo  withm  the 
jurifdiition  of  the  DiftriA  Court ;  becaufe  a  fctzure/7i^r/z/,  is 
no  trefpafs,  though  i<  may  be  wrongful.  Nor  can  any  z&.  fub- 
fequent  to  the  feizure  for  fecurine  and  bringing  the  prize  into 
port)  give  jurifdiAion^  if  the  feizure  does  not.  Doug.,  571. 
Neithev  ran  the  queftion  be,  whether  the  taking  was  fo  illegal 
as  to  amount  to  piracy  ;  and  therefore)  that  there  ought  to  be 
reftitution  ^  for  piracy  can  only  be  decided  in  the  Circuit 
Court.  But  the  queftion  raifed  by  the  libel  is  a  quiftion  §f 
prt%e ;  and  the  dpcifion  of  that  muft  precede  the  fubfequentone 
of  nJiitHtioh ;  which*  fo  far  from  being  the  main.andf  original 
qucition,  is  th^  c^n^f  tr^^ic^  ofthefoimer.  Admitting,  then, 
the  orefent  capture  to  be  unlawful,  becaufe  it  is  neutral  proper- 
ty, ftill  the  Diftri^  Court  ha$  no  jurtfdi£lion  of  a  qu^ioa  of 
prize  bv  the  conftitution  and  laws  of  the  United  States,  nor 
by  the  laws  of  nations. 

T  The  Diitria  Cpurt  has  ik>  jurifdiaion  by  the  Conftitu- 
tioh  and  laws  ot  the  United  $tates  (which  form  the  only  pof- 
lible  fource  of  Federal  jurifdiaion)  for,  although  it  is  admitted^ 
that  by  the  iftand  ad  kaiofis  of  the  gd  article  of  the  ConftitUr 
tion,  and  the  Judicial  aa,  the  jurifdiaio<iot  the  Diftria  Court 
extends  to  all  civil  rni^fts  of  admiralty  ^nd  maritime  jurifdiaion  \ 
^et,  it  is  denied,  that  ^Wz/  is  a  civil  canfe  of  that  defcription  \ 
nor  caji  the  expreffion  veft  a  power  in  the  Diitrid  Court  to  de- 
cide the  legality  of  a  prize,  even  by  a  citizen  of  the  United 
States.  A  citizen,  indeed,  can  only  make  a  prize  when  the 
l/nitcd  State  /are  at  war  with  fome  foreign  power;  but  being 
aitpeacf  with«allihe  world,  no  fucb  queftion  can  now  be  seita- 
ted;  and,  of  courfe,  no  jurifdiaion,  infuch  a  cafe,  can  exift  in 
any  of  its  courts.  $y  cojnparing  the  aa  of  Congrefs  with  the 
Conititutipn,  it  is  obviouF,  that  the  former  does  not  veft*  in  the 
Diftria  Court, /Arf/im/,oryi  exienjive^  a  judicial  p^er,  as.  the 
latter  would  warrant.  The  Conftitution  embraces  admiralty 
cafes  of  whatever  kind, — whether  civil,  or  criminal,  done  in 
time  of  peace,  or  in  time  of  war  5  but  thead  of  Congrefs  limits 
the  power  of  the  Diftria  Court  to  civil  caufes  di  zim\x%\ty  and 
^maritime  jurifdiaion/;  and  the  court  cati  have  no  other,  or  greater 
power,  than  the  aahas  giyctl.  Civil caufes  cannot  poffibly  include 
captures,  ox  the  l9^alitypf  ^  prize  which  can  only  be  made  in^ 
tiihi  of  war.  The  words  are  uftd  to  denote  that  the  caufes  are  not 
tobe/ireign  caufes,  or  arifing  from,  and  determinable  by,  the 

*  I'he  Appeal  hatl  not  been  prefentci  to  any  Cpurt  or  Judge  of  the  Uoiced  Sfatet, 
but  to  a  Nourr  Public  of  pA'tcimorr.  The  G>urt  dircttcd,  that  the  waver  of  ;he 
cxcoptioOy  hf  confenty  liiuuld  l.=  enreredt  at  they  wouI4  not  alloflf  any  judicial  coun- 
tenance to  be  given  u  the  proceeding  before  ibe  Notary 

J"' 
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1794.   jus  belli  \  but  are  fuch  as  relsue  to  the  community,  i^rifln^  lit 
O^Y^  the  time  of  peace,  and  are  determinable  by  the  civil  or  unt* 

cipal  law ;  whereas  pri%e  is  hot  a  civil  marine  caufe ;  nor  is  it 
a  fubjed  of  civil  jurifdiSion.  Doug*  %  Ruth.  Inft.  595. 
The  jurifdidion  of  the  admiralty  courts  of  England^  and  of 
the  United  States,  arifes  from  the  fiune  words ;  but  it  is  ma- 
nifeft,  that  the  latter  has  no  other  Jurtfdidfion  by  1)^,  than 
that  which  has  been  exercifcnl  by  the  inftance  court  in  Englandy 
which  is  widely  difFerent  from  the  prize  court,  though  the 
powers  are  ufually  exercifed  by  the  Janu  perfon.  The  prize 
court  can  only  have  continuance  during  war^  and  derives  its 
powers  from  the  warrant  which  calls  it  into  activity.  Doug^ 
613.  a  Woodes.  4S2.  ColU^.  Jurid.  72.  The  Inland 
court  derives  its  jurifdidtion  from  a  commiffion,  enumerating 
particularly  every  obje6i  of  judicial  cognizance;  but  not  a 
word  of  prize ;  any  more  than  is  contained  in  the  a£t  of  Con- 
grefs,  when  enumerating  the  obje^  of  judicial  cognizance  in 
the  diftria  court.  The  manner  of  proceeding  in  tnefe  courts 
is  totally  different.  The  queftion  of  prize,  or  no  prize,  is 
the  boundary  line,  and  not  the  locality;  and  the  nature  of  that 
queftion  not  only  excludes  the  Injlance^  but  the  common  law^ 
znd'all  other  courts;  fo  that  whenever  a  caufe  involves  the 
queftion  of  prize,  and  a  determination  of  that  queftion  muft 
precede  the  judc^ment,  they  will  decline  the  exercife  of  jurif- 
didion  and  refer  it  to  the  prize  court.  Beiides,  Congrefs 
nave  not  yet  declared  the  rules  for  regulating  captures  on  land, 
or  water ;  (Conji.  art.  i.  fee.  8.  J  and  if  the  diftrift  court  is  now 
a  court  of  prize,  it  is  a  court  without  rules^  to  determine  what 
is  J  or  what  is  not^  lawful  prize ;  for,  the  rules  of  an  In/lance 
court  will  not  apply,  if,  upon  the  whole,  the  diftrift  court 
has  no  jurifdiflion,  under  the  z&  of  Congrefs,  of  a  cafe  of  prize 
by  a  citizen  of  the  United  States^  it  cannot  have  jurifdiftion 
of  3L  prize  by  a  citizen  of  France^  which  4s  the  queftion  raifcd 
by  the  libel. 

IL  The  DiftriA  Court  has  no  jurifdi£tion  by  the  law,  ufage 
and  praftice  of  nations.  The  injury,  if  any,  by  the  capture, 
is  done  by  a  citizen  of  France  to  the  fubjehs  of  the  King  of 
Sweden^  and  to  a  citizen  of  the  United  States ;  and  the  quef- 
tion is  whether  that  injury  is  to  be  rcdrcfled  in  any  court  of 
the  United  States^  who  are  in  peace  and  amit)r,  by  treaties, 
with  France  and  Sweden^  and  who  are  neutral  in  tne  prefent 
war  ?  Admitting,  in  the  firft  place,  that  Sweden  is  alfo  at 
peace  with  France,  and  neutral  in  the  war,  the  injury,  fo  fsr, 
is  ?.n  attack  upon  the  fovereignty  of  Sweden^  which  Sweden 
alone  can  take  cognizance  of:  A  neutral  nation  has  nothing  to 
fay  to  a  capture,  or  any  other  injury  perpetrated  by  a  citizen 
©f  France  on  the  fubjccts  of  Sweden*    2  Bynk.  177-    Fatt.  b. 

2./ 
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$•/  S4i  55-  4  ^''  ^^*  66.  f^att.  b.  2.  c.  6. 18.  p.  144.  249.  1794* 
/«  25a.  2  ^tf/A.  /«^.  513.  4.  5.  9  IVood.  435.  439.  Lr^  Ki^Y^ 
on  Capt  45.  6,  7,  8,  2.  If  the  government  of  the  United 
States  zom\A  not  xwttxfcrcy  a  fortiori^  its  courts  of  juftice  cannot. 
The  fame  reafoning  applies  to  the  cafe  of  the  American^  whofe 
property  is '  alledged  to  be  captured ;  his  application  ou^ht  to 
be  made  to  his  government ;  the  injury  he  complains  of,  oeine 
of  national^  not  of  judicial,  enquiry;  and,  indeed,  the  very  cale 
is  provided  for  in  the  treaty  between  the  United  States  and 
Sweden,* 

Hitherto  the  cafe  has  been  confidered  as  it  appears  from  the 
allegations  in  the  libel ;  but  it  is  proper  likewife  to  confider 
the  law  as  it  ^rifes  upon  the  facSls  difclofcd  in  the  plea.  This 
plea  to  the  jurifdidlion  ftates  formally  the  exiftence  of  war  be- 
tween France  and  England  i  the  public  commiffion  of  the 
taptor ;  the  capture  of  the  vefTel  and  cargo  on  the  high  feas,  as 
frizey  alledging  the  fame  to  be  the  property  of  Britifl)  fubjc(3s ; 
smd  the  bringing  the  prize  into  port,  by  virtue  of  the  treaty 
between  America  and  France.  Upon  this  ftatement,  two  ad- 
ditional objedlions  arife  to  the  jurifdiSion  of  the  Diftriil  Court: 
ift«  That  by  the  law  of  nations,  the  courts  of  the  captor  can 
alone  determine  the  queftion  of  prize,  or  no  prize ;  and  2d. 
That  the  courts  of  America  cannot  take  cognizance  of  the 
caufe,  without  a  manifeft  violation  of  the  17U1  article  of  the 
treaty  between  the  United  States  and  France. 

1.  The  right  of  a  belligerent  power  to  make  captures  of  the 
property  of  the  enemy  is  incontcftible^  and  to  inforce  that 
right,  tne  law  of  nations  fubjedls  Uie  fhips  of  nei^tral  nations 
to  fearch,  andy  in  cafes  of  juftifiable  fufpicion,  to  feizur^and 
detention;  when  the  event  of  the  enquiry,  if  an  acquital  is 
prdnounced,  will  furnifti  the  criterion  of  damages.  Doug  571. 
By  capture  the  thing  is  acquired  not  to  the  individual^  but  the 
Jlate\  and  the  law  of  nations  gives,  as  to  the  external  effetSts, 
a  juft  property  in  movable  or  imnriovables,  fo  acquired,  whether 
from  enemies,  or  ofFending  neutrals ;  and  no  neutral  power 
can  be  permitted  to  enquire  into  the  jujlice  of  the  i^'ar,  or  the 
legality  of  the  capture.  2  Wood.  140.  Vatt.  b.  3.  f.  202. 
Lee  on  Cap,  82.  The  great  cafe  of  the  Silefia  loan  is  a  decided 
authorityin  fupport  of  this  argument.  It  is  there  cxprefsly 
ftated  **  that  prize,  or  no  prize,  can  only  be  decided  by  the 
admiralty  Courts  of  that  government  to  whom  the  captor 
belongs ;"  and,  confequently,  "  the  erefting  of  foreign  jurif- 
di6lions  elfewhere  to  take  cognizance  thereof,  is  contrary  to 
the  known  praftice  of  all  rtations,  in  like  cafes;— a  proceed- 
ing which  no  nation  can  admit."     Collet,  J^^^'id,     That  an 
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1794.  American  is  a  party  to  the  fuit^  can  make  nO  difference^  huf 
K^f^  caufe,  if  the  jurifdidion  does  not  exift,  it  cannot  be  aflumedi 
or  exercifed,  in  any  cafe.  In  proof  of  the  pra£tice  innumera-> 
ble  authorities  may  be  adduced;  from  which,  however,  the 
following  are  felc<5led  :  Trfraty  of  1699  between  Great-Bri^ 
tainTJioDenmark \ — of  1763,  between  GreaUBritain^  France 
and  Spain  \ — of  I753>  between  Great-Britain  and  France  \~^ 
of  1786,  between  the  fame  parties;  and  the  fcveral  treaties 
between  the  United  States ^'smd  Holland^  Swjden^  ^nd  Pruf- 
Jiay  refpcSively.  Har.  Law  Trails  466.  Lee  on  Capt.  238* 
Doug.  616. 

If,  as  already  has  been  fhewn,  the  Diftri£l  Court  is  not 
vcfted  with  any  feparate  power  as  a  prize  courts  neither  can  it 
on  the  injlance  fide  of  its  admiralty  jurifdidlion,  take  cogni- 
zance of  the  queftion  of  prize,  upon  ;:oy  principle  or  ufage 
heretofore  received  as  law.  The  queftion  of  prize  is  to  be 
determined  by  the  jus  belli  \  whereas  •the  inftance  court  is  a 
court  of  civil  jurifdi£lion,  regulated  by  the  civil  lawy  the 
Rhodian  lawy  the  laws  of  Oleron^  or  by  peculiar  municipal 
laws  and  conftitutions  of  countries,  towns^  or  cities  bordering 
on  the  fea.  It  is  not  bounded  by  the  locality  of  an  aA ;  but 
regulates  its  decifions  by  the  laws  peculiar  to  the  nation  by 
which  it  is  conftituted,  in  matters  happening  on  thefea^  which, 
if  they  had  happened  on  land,  would  have  been  cognizable  in 
the  common  law  courts.  1  Bac.  Abr.  629.  I  Com,  Dig.  tit. 
^  Admiralty. ^^  E.  12.  4  Inft.  134*  But  a.  f^rr  on  the  high 
feas  being  merged  in  the  capture  as  prize^  the  inftance  cgurt 
cannot  have  jurifdi£lion,  unlefs  the  main  queftion  \s  at  reft, 
which  wilL  never  be  the  cafe,  whether  the  libel  is  for  refti- 
tution,  or  condemnation.     2  Lev.  25.  Cartb.  474. 

It  is  urged,  however,  that  the  captor  has  by  his  own  a£^, 
in  bringing  the  thing  feized  into  port,  and  coming  himfelf 
within  the  territory  of  the  United  States,  made  it  ncccflary  to 
proceed  in  the  pre fent  form.  But  the  original  aft  derivea  its 
quality  from  the  intention  of  the  feizurc,  which  was  as  prizes 
and  the  law  precludes  any  court  from  deciding  on  the  incident, 
that  had  no  jurifiiiftion  of  the  original  queAion.  The  cafe  of 
the  Silifa  ban.  Coll.  Jurid.  Before  the  bringing  into  port, 
the  legality  of  the  capture  was  triable  only  in  the  prize  courts 
of  France  \  the  bringing  into  port  was  lawful  by  the  law  of 
nations ;  and  if  the  American  courts  h^d  no  jurifdiftion  at  the 
time  of  the  capture,  a  fubfequent  lawful  a£l  could  give  none. 
I  Lev.  243.  I  Sid.  367.  2  Lev.  25.  Carth.  474.  The  cafes 
cited  by  the  appellant's  Counfel,donot  militate  againft  this  doc- 
trine. The  cafes  in  2  Sand,  259.  I  i^'cnt.  175.  S///.  I20. 
cid  not  involve  the  queftion  of  prize;  the  fole  controverfy 
was,  whether  the  taking  of  the  vcflcl   was  piratical,  or  nor, 
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and  Whether  a  fubfeauent  fale  on  land  transferred  the  jurifdic*  1794* 
tion  from  the  admiralty  to  the  common  luw  courts.  The  ob«  O-y^^ 
fervation  of  Juftice  Black/lone  ^3  BL  Com.  xo%,)  is  not  fup- 
ported  by  the  authorities  to  which  he  refers;  and  evidently 
arofe  from  iitadvertancy,  or  inaccuiacy,  of  expreffion.  Pala- 
ches  cafe>  4  Infi.  154.  3  Bulf.  zj.  8.  9.  was  founded  on  par- 
ticular ftatutes,  which  fiicili  cat  JO  the  nu>de  of  obtaining  reftitu- 
tionbf  eoods  piratically  f(ti%id\  the  cmeftion  of  prize  never 
occurred  in  the  invcftigation.  Sir  L.  jinkins  reports  a  num- 
ber of  cafes  before  the  King  in  council^  upon  captures  within 
the  limits  of  the  government ;  but  they  do  not  inftance  the 
extrcife  of  any  judcial  authority  in  eifcAing  reftitution.  If 
the  %St  of  bringing  the  thing  into  the  territory  i^ives  any  jurif- 
difiion,  it  is  to  the  fovercign^  not  the  judicial^  power.  1 
fFocd.  ^29'  And  the  captain  of  the /"r^irr^ft  privateer  has  done 
no  a£fy  which  can  authorife  the  exercife  of  jurifdiAion  ever  bis 
per/on.  The  rule  authorifing  the  exercife  of  jurifdiftion  over 
perfons  coming  withm  the  limits  of  acountry,has  been  narrowed- 
down,  by  the  voluntary  law  of  nations,  to  cafes  where  there  is 
•either  n  Ucarallcgiancey  or  voluntary  fubmijfion.  To  this  fource 
might  be  referred  the  right  of  a  government  to  puniih  fault*;, 
and  decide  controverlies,  heiwten  Jirangersy  or  between  citi- 
xens  znAftrangers :  but  fuch  ftate  has  no  right  over  the  per- 
fin  ofajtranger^  who  ftill  continues  a  member  of  his  own  na- 
tion. Katt,  b.  %  f.  io6.  loS*  Ldcal  allegiance  is  not  due 
firom  a  ftranger  brought  in  by  force^  or  cpming  by  licence  \  nor, 
if  it  does  exift,  does  it  give  jurifdidion  over  faults  committed 
out  of  the  country,  before  a  refidence,  Fatt.  b,  4.  /  92.  The 
captors,  in  the  prcfcnt  cafe,  came  hither,  by  licence,  under 
the  fan£tion  of  a  treaty ;  and,  therefore,'  it  cannot  be  prefumed, 
that  they  intended  to  fubmit  to  the  municipal  authority ;  unlefs 
the  prefumption  arifcs  from  the  treaty :  It  does  not  fo  arifc 
from  affirmative  words;  and  any  implication  is  rebutted  by  the 
provifion  of  the  treaty,  that  thcv  lliallibe  at  full  liberty  to  de- 
part. But,  on  the  otlver  hand,  thc'principle  on  which  depends 
the  right  of  the  country  of  the  captors  to  decide,  whether  the 
property  captured  is  lawful  prize,  is,  briefly,  becanfe  the  cat~  . 
tors  are  members  of  that  country^  and  becanfe  it  is  anfwcralle 
to  all  other  Jlaies  for  what  they  do  in  war.     2  Ruth.  In//. 

594- 

II.  The  interference  of  the  American  courts  will  be  a  ma- 

nifeft  violation  of  the  17th  article  of  the  treaty  with   France. 

The  terms  of  the  treaty  are  clear  and  explicit,  that  the  validity 

of  prizes  (hall  not  be  quedioned ;  and  that  they  may  come  into, 

and  go  out  of,  ihe  American  ports  at  pleafure.     To  decide  in 

pppolithon  to  a  compact,  fo  unequivocal  and  unambiguous, 

would 
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X794'    ^ould  endanger  the  national  tranquility,  by  giving  a  juft  and 
V.^Y'^O  honorable  caufe  of  war  to  the  French  Republic. 

For  the  ApptUants^  in  reply.  The  arguments  of  the  oppofite 
counfcl,  prefent  three  objeSs  for  inveftigation :  ift.  Whether 
the  treaty  between  France  and  the  United  States^  prevents  any 
arrefl  of  the  veflel  and  cargQ>  under  the  authority  of  our  go- 
vernment ?  sd.  Whether  the  Diftri£l  Court  is  a  prize  court  I 
and  3d.  Whe«^her,  even  ^f  it  is  a  prize  court,  the  remedy,  in 
the  prefent  calt,  ought  not  to  be  fought  through  the  executive, 
inftead  of  the  judicial,  department? 

I.  The  17 th  article  of  the  Treaty  cxprefsly  extends  only  to 
^*  {hips  and  goods  taken  by  France  from  her  enemies ;"  and 
being  in  the  affirmative^  as  to  enemies,  it  affords  a  ftrong  im- 
plication of  a  negative  as  to  neutrals  and  Americans.  It^  in- 
deed, the  citizens  of  France  may  keep  tf  neutral^  as  a  prize 
taken  from  their  enemies^  they  may  likewife,  any  where  abroad 
feize  American  property  and  American  citizens  in  veflcls,  and 
our  government  cannot  interfere,  even  in  our  own  ports,  to  pre- 
vent their  being  carried  away;  fince,  according  to  the  oppofite 
eonftru£tiont  the  article  prevents  any  interference  in  any  cafe< 
The  words,  however,  arc  diredly  againft  that  conftniftionj 
and  even  were  it  otherwife,^  the  abfurditv  and  injuftice  of  the 
confequences  which  flow  from  it,  woula  demand  a  different 
conftruftion.  Fatt.  h.  J.  p.  369.  Gro  ./.%%.  p.  365.  Puffl 
S44./.  19.  p.  I.  rot.  358./  1%.  p.  2.  Vott.  b.  f.  xi%  p^ 
380.381.  The  fenfe  muft  be  limited,  as  the  fubjeftofthe 
compad  requires ;  and  when  a  cafe  arifes,  in  which  it  would 
be  too  prejudicial  to  take  a  law  according  to  the  vig^r  of  the 
terms,  a  reflridive  interpretation  fliould  be  ufed.  Vctt.  b.f. 
292.  p.  391.  Grot^  f.  %j.p.  361.  Fatt.  b.f.  295.  p>  39^. 

II.  It  IS  admitted  that  the  Confiitution  gives  to  CongrefSi^ 
the  pow,er  of  vetting  a  prize  jurifdiSion  in  the  Federal  Courts  1 
but,  it  is  urged,  that  this  power  has  not  been  exercifed,  be- 
caufc  **  all  civil  caufcs  of  admiralty  and  maritime  jurifdiAion,^* 
which  are  the  terms  of  the  inveflment,  dq  not  include  prize 
caufes.  In  eyairining  th*  judicial  ad,  however,  to  difcover 
the  intention  of  the  let^iflature^  it  is  plain  that  civil  is  ufed, 
upon  this  occafion^  in  contra-diftinftion  to  criminal.  In  other 
parts  of  the  aft,  the  word** civile  is  dropped  ^  (/>f.  12, 13. 19. 21. 
and  in  the  30th  feAion  a  proviflon  is  made  exprefsly  for  a  cafe 
of  capture.  The  truth  is.  Admiralty  is  the  genus^  inftance 
aw(i  tri%e  courts  are  thefpeciesy  comprehended  in  the  grant  of 
admiralty  |urif  liftioti,  Vcug.  c8d.  579.  582.  583.  594.  I  Sid. 
367.  3  t.  Rep:  323.  . !  Bell  Rep.  105.  6.  Lord  MpnsjleU. 
docs,  indeed,  .fay,  that  fifi%4  is  j\ot  a  civil  and  maritime  caufe, 
poug.  ^92 ;  l^ut  he,  al'fo  fays  that,  it  is  a  caufe  of  admiralty 
jurifdioion.    It  is  urged,  that  prizes  can  only  b?  made  in  time 
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pf  war ;  but  it  it  fufficient  to  obferve,  in  anfwcr,  that,  howe-  1794* 
vcr  juft  the  abftrad  propofition  4nay  be,  it  is  equally  clear,  V-/v^ 
that  prize  courts  may  proceed  in  time  of  peace,  for  what  was 
done  in  time  of  war.  Doug.  58^.  Carth.  474,  4  Inft.  154. 
Bulf.  13.  t  Lev.  243.  Humeri  Hist.  $f  Eng.  vol.  7.  p..  431.  % 
Saund.  359.  2  Lev.  25*  It  is  further  urged,  ^hat  the  power 
pf  declaring  war,  and  making  rules  refpeAing  captures,  is 
vefted  \n  Congrefs;  and  that  Congrefs  has  made  nofuch  rules; 
^t,  furely,  whether  the  rules  were  made,  or  not,  (and  they  are 
proper  to  be  eftabUihed  for  adivifion  of  captures,)  theproper- 

?of  an  enemy,  in  cafe  of  a  war,  would  be  lawful  prize, 
hofe  rules  can  have  nothing  to  do  with  creatini;  a  jurifdidion. 
Nor  is  it  available  to  fay,  that  this  queftion  refults  front  war, 
and,  therefore,  is  not  ot  civil  jurifdi^lion:  for,  taking  the  word 
tivil  as  oppofed  to  the  word  criminal^  the  confequence  does 
not  follow;  and  the  diftin£Uon  appears  in  4  Infl.  where  the 
property  was  libelled  (iyilitery  after  an  inefFe^ual  attempt 
criminaliter. 

IIL  In  Europe,  the  Executive  is  almolt  fynonymous  with 
the  Sovereign  power  of  a  State  ;  and,  generally,  includes  leg  if- 
lative  and  judicial  authority.  When,  therefore,  writers  fpeak 
of  the  fovereign,  it  is  not  neceflarily  in  exdufion  of  the  judicia- 
ry ;  and  it  will  often  be  found,  that  when  the  Executive  affords 
a  remedy  for  any^wrong,  it  is  nothing  more  than  by  an  exercife 
of  its  judicial  authSrity.  Such  is  the  condition  of  power  in 
that  <}uarter  of  the  world,  where  it  is  too  commonly  acquired 
hyforce^  oxfraud^  or  both,  and  feldom  hj  compact.  In  America^ 
however,  the  cafe  is  widely  different.  Our  government  is 
founded  upon  compaA.  Sovereigntv  was,  and  is,  in  the  peo* 
pie.  It  was  entrufted  by  them,  as  far  as  was  neceflary  for  the 
gurpofe  of  forming  a  good  government,  to  the  Federal  Conven- 
tion ;  and  the  Convention  executed  their  truft,  bv  effedually 
feparating  the  Legiflative,  Judicial,  and  Executive  powers ; 
which,  in  the  contemplation  of  our  Conftitution,  are  each  a 
branch  of  the  fovereignty.    The  well-being  of  the  whole  de- 

Sends  upon  keeping  each  department  within  its  limits.  In  the 
tate  government,  feveral  inftances  have  occurred  where. a  le-  . 
^flative  ad,  has  been  rendered  inoperative  by  a  judicial  deci- 
iion,  that  it  was  unconftitutional ;  and  even  under  the  Federal 
government  the  judges,  for  the  fume  reafon,  have  refufed  to 
execute  an  aft  ot  Congrefs.*  When,  in  (horr,  either  branch 
of  the  government  ufurps  that  part  of  the  fovereignty,  which  . 
the  Conftitution  aiCgns  to  another  branch,  liberty  ends,  and 
tjrranny  commences.  The  Conftitution  defignates  the  portion 
of  fovereignty  to  be  exercifed  by  the  Judicial  department;  and 
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1794.  and,  among  other  attributes,  devolves  upon  it  the  cognizance 
C-Y^^  ^^  "all  cafes  of  admiralty  and  maritime  jurifdiflion";  and  ren- 
ders itfoveretgn^  as  to  determinations  upon  property,  whenever 
the  (Property  is  within  its  reach.  Thofe  determinations muft 
bs>»  co-extenfive  with  the  objefts  of  Judicial  fovereignty; 
which,  according  to  the  nature  of  the  objeiSts,  will  be  regulated 
by  common  law,  by  ftatute  law,  and  bv  the  law  of  nature  and 
nation!!.  It  is  competent  to  execute  its  decrees ;  and  can,  if 
neceflary,  raife  the  Pojfe  Civitatis.  To  the  Judicial,  and  not 
to  the  Executive,  department,  the  citizen,  or  fubjed,  naturally 
looks  for  determinations  upon  his  property;  and  that  agreeably 
to  known  rules,  and  fettled  forms,  to  which  no  other  fecurity 
is  equal.  Why,  then,  recur  to  the  executive,  when  the  pro- 
perty, in  the  prefent  inftance,  is  on  the  fpot,  and  in  the  hands 
of  the  judicial  officers  ?  By  what  rules  is 'the  executive  to 
judge  r  What  forms  (hall  it  adopt  ?  And  to  what  tribunal 
fhail  we  appeal  from  an  erroneous  fentence  i  Will  it  not  be 
mvijudiciij  nova  forma  f  As  in  M\Wt  cafe,  the  eye  of  the 
lawyer  will,  in  vain,  look  for  veterum  confuetudinem  fori^  et prif- 
tinumfuorem  judiciorum.  But  can  the  executive  give  complete 
redrels  by  aflefling  damages  ;  or  accompli(h  equal  and  final 
juftice,  by  afceruintng  the  rights  of  different  claimants  ?  Will 
the  injured  have  its  affiftance,  of  courfe  and  of  rights  or  as  it 
may  pleafe  the  officers  of  Sute  ?  And  (hall  even  American 
citizens  be  detained  prifoners  in  our  own  harbours,  depending 
for  their  libc.  ty  upon  the  will  of  a  fecretary  of  ftate  ?  It  will 
not  be  pretended,  as  the  foundation  for  fuch  a  do&rine,  that 
the  executive  is  more  independent,  and  lefs  liable  to  corrup- 
tion, than  the  Judicial  power :  And  where  (hall  be  the  bounda- 
ry to  executive  interferences  in  queftions  of  property,  jf  it  is 
admitted  in  the  prefent  cafe,  which  is  merely  a  queftion  of  that 
defcription  ? 

If  the  property  were  to  be  removed  firom,  or  if  it  had  never 
been  brought  viithin,  the  reach  of  the  judicial  authority,  and  it 
(hould  be  divefted  by  an  unjuft  fentence  abroad,  then  the  citi- 
rn  muft,  of  neceffity,  avail  himfelf  of  the  executive  authority, 
rtiroufth  the  medium  of  negociation,  or  reprifal.  I  BL  Com,2So. 
2  Ruth.  Infl.  513,  4,  5.  Lee.  46.  6.  Sir  T.  Ray.  473.  But, 
when  the  property  is  here,  it  is  incumbent  on  the  oppofite  pafty 
c.  .iio\%V  that  the  general  jurifdi£tion  of  courts,  which  applies, 
prima  facie^  to  every  thing  within  their  reach,  does  not  apply 
\v^  the  paiticular  cafe  of  the  property  of  one  neutral  power  cap-» 
tured,  and  brought  into  the  ports  of  another  neutral  power.  .  In 
the  cafes  cited  from  Lee  10^.  Coll.  Jur.  135, 137,  153,  there 
^nd  been  regular  proceedings  in  England^  which  the  king  of 
Pr;/^/7  attempted  toundo,byere£line  a  court  of  his  own  to  re- 
vifc  them.  Lee.  23S,  9.    And  the  obJigatio'h  of  the  treaties  that 

have 
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have  been  referred  tc^can  only  zSkSt  the  parties ;  as  they  are    17944 
matter  of  podtive  aereement.  O'Y^ 

But  even  in  England^  the  judicial  power,  pofT^fTes  the  ju- 
rifdtftion,  which  is  aflferted  to  belong,  to  the  judicial  power  of 
the  United'  States.  The  queftion  is  reftitution,  or  no  reftitu- 
tion,  involving  the  queftion  of  prize,  or  no  prizej  brought  for- 
ward by  the  captured,  and  not  b?  the  captor.  The  queftion 
of  prize  or  ne  prize,  is  emphatically  of  admiralty  jurildi6iton, 
exdufively  of  die  common  law  ;  and  muft  be  aetermined  a- 
greeably  to  the  law  of  nations.  Doug.  580, 4,  5.  592,4*  Carth. 
32.  474.  I  Sid.  rio.  3  T.  Rep.  34^  4  T.  Rep.  394.  5.  Skin. 
59.  Kay.  473.  Carth.  32.  The  admiralty  being  once  properly 
poflefled  of  a  caufe,  takes  cognizance  of  every  thing  appertain- 
ing to  it,  as  incident.  3  Bl.  Com.  108.  6  Fin.  Abr.  515.  i  Ray. 
446.  %Ruth.lnf  594.  Befides,  all  thefe  cafes  clearly  eft3J)li(h 
a  diftin£tion  between  a  want  of  jurifdidion,  and  a  difmiffion  of 
the  libel  for  good  caufe.  The  cafe  in  4  hji.  154,  and  that  of  2 
R.  3*  demonftrate,  that  where  it  is  proved,  ift.  That  the  fove- 
reign  of  the  complainant  is  in  amity  with  our  fovereign ;  and 
dd.  That  his  fovereign  was  in  amity  with  the  fovereign  of'thd 
captor ;  the  party  may  fue  for  reftitution.  The  admiralty  of 
England  will  decide,  though  a  foreign  power  iiTued  the  captor's, 
commiflion.  3  Buljh.  27, 8, 9.  2  Vern.  592.  Sir  L.  ^^w^^*  7S5» 

The  z8t  of  bringing  the  veflel  into  an  American  port,  muft 
be  regarded  as  a  voluntary  elciSlion  togiYC  a  jurifdiction,  which 
they  might  other  wife  have  avoided.  If  the  American  courts 
hare  no  jurifdidtion,  the  captors  avoid  all  jurifdiAion,  as  they 
avoid  that  of  their  own  country  ;  for,  the  attempt  by  a  French 
Conful  to  take  cognizance  in  our  ports,  can  never  be  counte- 
nanced. But  (hall  they  keep  the  veflel  and  cargo  here  ad  libi- 
tunty  and  Americans,  as  well  as  neutrals,  wait  their  motions  ? 
for,  it  is  urged,  that  reprilals  cannot  iflue  till  the  courts^  of  the 
captors  have  refufed  juftice;  and  thofe  courts  cannot  enquire 
into  the  merits  till  the  veiTcl  is  brought  within  the  jurlfdidtion 
of  France. 

The  Court,  having  kept  the  caufe  under  aJvifement  for 
ieveral  days,  informed  the  counfel,  that  befides  the  aueftion  of 
jurifdidipn  as  to  the  Diftri£t  Courtv  another  quclHon  fairly 
arofe  upon  the  record,— whether  any  foreign  nation  had  ii  right, 
without  the  pofitive  ftipulations  of  a  treaty,  to  eftablifli  in  this 
country,  an  admiralty  jurifdidfion  for  taking  cognizance  of 
prizes  captured  on  the  high  feas,  by^  its  fubjeds'or  citizens, 
from  its  enemies  ?  Though  this  queftion  had  not  been  agitat- 
ed^ THE  Court  deemed  it  of  great  public  importance  to  be 
decided  i  and,  meaning  to  decide  it,  they  declared  a  dcfire  to 
hear  it  difcufled.  Du  Ponceau^  however,  oblcrved,  that  the 
parties  to  the  appeal  did  not  conceive  thcmfeives  intcrcAed  in 
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X794.  the  point ;  and  that  the  French  minifter  had  given  no  inftruc-^ 
tions  for  arguing  it.  Upon  which,  Jay,  Chief  Jujlia^  pro- 
ceeded to  deliver  the  following  unanimous  opinion* 

B^  THE  Court:  The  Judges  being  decidedly  of  opinion, 
that  every  Diftrift  Court  in  the  IJniiid  States^  pofleffes  all 
the  powers  of  a  court  of  Admiralty,  whether  confidered  as  an 
inftance,  or  as  a  prize  court,  and  that  the  plea  of  the  aforefaid 
Appellee,  Pierre  Arcade  Johannene^  to  the  jurifdiAion  of  the 
Diitria  Court  of  Maryland^  is  infuflScicnt;  Therefore  it 
IS  CONSIDERED  by  the  Supreme  Court  aforefaid,  and  now 
finally  decreed  and  adjudged  by  the  fame,  that  the  faid  plea  be, 
and  the  fame  is  hereby  overruled  and  difmiiTed,  and  that  the 
decree  of  the  faid  Diftrid  Court  of  Maryland,  founded  thereon, 
be,  and  the  fame  is  hereby  revoked,  reverfed  and  annulled. 

And  the  faid  Supreme  Court  being  further  clearly  of  opi- 
nion, that  the  Diftrid  Court  oi  Adaryland  zfortfzidj  hasjuri(^ 
diction  competent  to  enquire,  and  to  decide,  whe^er,  in  the 
prefent  cafe,  reftitution  ought  to  be  made  to  the  claimants,  or 
either  of  them,  in  whole  or  in  part  ([that  is  whether  fuch  refti-^ 
tution  can  be  made  confiftently  with  the  laws  of  nations  and 
the  treaties  and  laws  of  the  United  States)  therbfor£  it 
IS  ORDERED  AND  /iDjUDGED  that  the  faid  DiftriA  Coaft  of 
Maryland  do  proceed  to  determine  upon  the  libel  of  the  faid 
jfL'xander  S.  Qiafsy  and  others,  agreeably  to  law  and  right, 
the  faid  plea  to  the  jurifdi£lion  of  the  laid  court,  notwith- 
fianding. 

And  the  laid  Supreme  Court  being  further  of  opinion,  that 
no  foreign  power  can  of  right  inftitutc,  or  ereft,  anv  court  of 
judicature  of  any  kind,  within  the  jurifdi£^ion  of  the  United 
States^  but  fuch  only  as  may  be  vsrarrantcd  by,  and  be  in  purfu- 
ance  of  treaties,iT  is  therefore  decreed  and  adjudged 
that  the  admiralty  jurifdi£lion,  which  has  been  exercifed  in  the 
United  States  by  the  Confuls  of  France^  not  being  fo  warranted^ 
is  not  of  right. 

It  is  further  ordered  by  the  faid  Supreme  Court,  that 
this  caufe  be,  and  it  i$  hereby,  remanded  to  the  Diftriifl 
Court,  for  the  Maryland  Diftri£l,  for  a  final  deciiton,  and 
that  the  fevcral  parlies  to  the  fame  do  each  pay  their  own 
rofk. 

February 
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The  United  Static  verfus  Hamilton. 

THE  prifoner  had  been  committed  upon  the  warrant  of 
the  DiftriA  Judge  oi  P<nnfylvama^  charging,  him  with 
High  Treafon  ;  and  being  now  brought  into  court  upon  a 
Habeas  Corpus^  £nc;/ j  alledged^  that  there  was  not  the  flighteft 
ground  for  the  accu(ation  brought  againft  the  prifoner,  who 
had  been  committed,  widiout  ever  having  been  heard^  and 
without  knowing  t-he  name  of  any  witnefs  that  had  been  exa- 
mined)  or  the  fcope  of  any  depofition  that  had  been  taken* 
againft  him  i  And  he  moved*  that  the  prifoner  (hould  either  be 
difcharged  abfolutely,  or,  at  leait,  upon  reafonable  batL 

RawU  (the  attorney-general  of  the  diftrid)  admitted,  that 
in  the  fingle  cafe  of  the  prifoner,  there  had  not  been  a  hearing 
before  the  Diftrid  Ju^gt)  previoufly  to  the  commitment ;  bui 
when  the  ftate  of  the  country  is  recolleded,  the  number  of  de- 
linquents, and  the  urgency  of  the  fea(bn,  he  prefumed,  that  this 
circumftance  (independent  of  the  eftablifhed  charader  of  the 
Judge)  would  not  be  afcribed  to  a  want  of  vigilance,  or  a  fpi** 
rit  of  oppreffiom  He  infifted,  however,  that  the  difcretion 
vefted  in  certain  judges,  relative  to  a  commitment  for  crimes, 
by  the  33d  fcdion  of  the  Judicial  Aft  (i  Vol.  Swift* s  Edit.  p. 

if 2}  having  been  exercifed  by  the  Diftrid  Judge,  on  fuchdepo- 
itions  as  uitisfied  him,  this  court,  having  merely^a  concurrent 
authority,  can  only  revife  his  decifion  in  one  of  two  cafes,-— 
ift.  The  occurrence  of  new  matter  ;  or,  adly.  A  charge  of  mif- 
condud  ; — neither  of  which  is  pretended.  But,  after  ftating 
thegeireral  charaderof  theinfurre&ion,  he  read  feveral  affida- 
vits, with  a  view  to  eftabliib  the  prifoner's  agency  in  it  \  and 
concluded  with  urging,  that,  if  the  prifoner  vi  as  releafcd  at  all, 
it  flioiiid  be  on  giving  fatisfa£lory  bail  to  take  his  trial  in  thr 
Circuit  Court.  4  Bi  Com.  296.  2  Hawk.  176.  (»•) 

Lewis  examined  the  affidavits  produced  againft  the  prifoner, 
to  {how,  that  although  he  attended  at  feveral  meetings  of  the 
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tjgS*    infurgents,  his  deportment,  upon  thofe  occafions,  was  cakula- 

C«Y^  ted  to  reftore  order  and  fubmifEon  to  the  laws ;  and  he  added 

the  affidavits  of  feveral  of  the  moft  refpedable  inhabitants  of 

the  weftern  counties,  in  teftimony  of  the  propriety  of  the  pri- 

foner's  conduA  throughout  die  infurreAion. 

The  Court,  after  holding  the  fubjed  for  fome  days  under 
advifement,  dire^ed  theprifoner  to  be  admitted  to  bail,  himfelf 
in  the  fum  of  4000  dollars,  and  two  fureties,  each  in  the  fum  of 
2000  dollars. 

Wilson,  Juftice.  The  recognizance  muft  be  taken  for  the 
defendant's  appearance  at  the  next  ftated  Circuit  Court.  The 
motion  for  appointing  a  fpecial  Circuit  Court  to  try  offences 
of  this  defcriptibn,  at  a  place  nearer  to  the  fcene  in  which  thev 
occurred,  has  not  efcapcd  our  attention;  and  with  a  wifli,  if 

Eoffible,  to  grant  it,  we  have  viewed  thefubjed  in  every  light ; 
ut  hitherto  the  difficulties  are  apparently  infurmountable.  We 
will,  however,  (late  the  principal  ones,  that  the  Counfel  may,  if 
they  pleafe,  endeavour  to  remove  them. 

1.  The  next  ftated  Circuit  Court  is  fo  near,  that  it  will  not 
be  poffible  tocommmce  and  finiih  the  bufinefs  of  the  trials  for 
Treafon,  at  a  Suecial  Court  to  be  previoufly  held ;  and  it  is 
very  queftionable,  whether  we  can  appoint  a  Special  Cmuit 
Court  at  a  dlflant  period,  to  overleap  the  feffion  of  the  ftated 
Court.  The  impropriety  of  fuch  an  interference .  is  the  more 
ftriking)  when  it  is  recollected,  that  the  Circuit  Court  itfelf,  as 
well  as  the  Supreme  Court,  has  a  power  to  appoint  a  fpecial 
fefllons  for  the  trial  of  criminal  caufes.  iVoUj.  4.  p.  51. 

2.  But  even  if  a  fpecial  Court  were  to  be  appointed  to  be 
held  at  a  diftant  period,  overleaping  the  ftated  Circuit  Court, 
could  an  indi<5tment  found  at  the  latter,  be  profecuted  and  tried 
at  the  former  ?  There  is  a  provifioi^  "  That  all  bufinefs  d^ 
nending  for  trial  at  any  Special  Court,  (hall,  at  the  clo(e  therec^, 
be  confidered  as  of  courfe  removed  to  the  next  ftated  term  of 
the  Circuit  Court,'*  (2  Vel.  Swiff  s  Edit./.  3.^.227.)  but  there 
is  BO  power  given  to  remit  to  a  fpecial  Court,  the  bufinefs  de- 
pending for  trial,  before  the  ftated  Circuit  Court. 

3.  And  fuppofe*  a  fpecial  Circuit  Court  were  to  be  appointed 
previoufly  to  the  ftated  Court,  could  both  be  in  feffion  at  the 
fame  time  ?  Or,  could  two  grand  juries  be  impannelled  at  the 
fame  time,  for  the  fame  diftridl,  arid  both  be  qualified  to  prefent 
all  the  offences,  (including,  of  courfe,  the  oftences  of  Treafon) 
cooMniCted  within  their  jurifdiSion*. 

*  Lnm%  tnd  At  Lnyt  (.<i  (  am  informed)  attrmpte^  to  obfbte  the  obftjclet 
whort  fiiggffted  ;.  but,  it  d^^n,  without  effect,  «s  a  fpecial  Circuit  Court  was  aoc 
appoiotcd  on  tltb  occafioo:     Set  the  Trisb  fir 'Tr'iafir.^  x  tv/.  /.  335.  t9  p.  357. 
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^TT^HIS  wa«  a  writ  of  crrror  to  remove  the  proceedings  from 
JL  the  Circuit  Court,  for  the  diftrift  of  Mafachufrtts  j 
BiuTon  the  return  of  the  reccord,  it  appeared,  that  the  'defend- 
ants in  error,  J}eing  joint  owners  of  the  armed  (hip  called  the 
Pilgrim^  formerly  commanded  by  Hugh  Hill^  had  inftituted 
an  a£iion  on  the  cafe  againft  the  Plaintiff  in  error,  in  the  Cir- 
cuit Court  for  the  diftrid  of  MaJfachufeUSy  of  Jum  Term, 
1794*  in  which  a  declaration  was  filed,  containing^  the  follow- 
ing counts: — ift  Count.  That  the  Plaintiff  in  Error,  at  Su 
Purrty  on  the  8tTi  otMayy  1779,  was  indebted  to  the  Defend- 
ants in  Error  in  the  fum  of  16,969  dollars  and  69  cents,  for 
goods  fold  and  delivered,  according  to  the  account  annexed  \ 
which  account  was  in  thefe  words :— -^  fHHiam  Srngbamy  £fq. 
to  the  owners  of  the  privateer  fhip  Pilgrim^  commanded  in  the 
late  war  hy  Hugh  Hilly  on  her  nrft  cruife.  Dr. 

1770,  To  iooo  barrels  of  flour  he  received 
%tb  May.  at  Martiniauiy  or  from  on  board  the 
privateer  Hopiy  Ole  Hiilm  matter, 
captured  by  the  fhip  Pilgrimy  and 
carried  into  Martiniquey  previous  to 
8th  Mayy  1779,  at  140  livres  currency 
per  barrel,  -  livres,  140^000 
which  fum  in  the  currency  of  the 
United  &tatiSy\%  -         -  -   16,969  69 

Intereft  to  9th  Januarjy  1793,      -      I3t9l5  84 

Ddlls.  3P>885  53" 
sd  Ciunt.  Sluantum  valebat  for  lOOO  barrels  of  flour,  with 
an  averment  that  they  are  worth  16,969  dollars  69  cents.  3d 
Count.  Money  had  and  received  by  the  plaintiff  in  error,  to 
the  ufe  of  the  defendant  in  error,  dth  Count.  That  the  plain-^ 
tiffin  error  was  bailiff  of  the  fame  flour,  to  fell  and  account  for 
it  to  the  defendants  in  error;  with  an  averment  that  the  flour 
had  been  Ions  fold  but  never  accounted  for.  ^t\i  Count,  ^anm 
turn  valebat  for  500  barrels  of  the  like  flour,  with  ap  aver* 
ment  that  it  was  worth  10,000  dollars.  6th.  Count,  ^aum 
turn  valebat  for  one  undividdl  moiety  of  lOOO  barrels  of 
flour,  with  an  averment  that  it  was  worth  10,000  dollars, 
.The  plea  of  non  ajfumffii  was  entered  to  this  declaratioii ;  and 
thereupon  ifliie  was  jomed. 

The  material  faAs  attadied  to  the  caufe  were  of  the  follow- 
inf^  import:-— The  Pilgrimy  being  on  a  cruife  off  the  Rock 
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1795.    of  Ltfiortj  on  the  loth  of  November^  1778,  captured  a  brig 
\^\^>U  called  the  Hope^i  Ole  Hiilm  commander,  and  put  on  board 
William  Carlton^  as  a  prizc-mafter,  who  carried  the  fuppofed 
prize,  on  the   15th  January^  ^1119^  ''^to  Martinique^  where 
the  plaintiff  in  «rror  redded  as  a  public  agent  of  the  United 
States.  On  examination  it  appeared  that  the  prize  was  Danijh 
property,  and  that  her  cargo  belonged  to  Portuguefe  mer- 
chants i  both  thofe  nations  being  at  peace  with  France  and 
Jmerica ;  but  there  being  no  courts  of  admiralty  eftablilhed  at 
that  time  in  Martinique^  competent  to  decide  on  the  validity 
of  captures  as  prize,  mzAthy  American  veflels,  and  the  neutral 
captain  after  a  long  detention,  to  account  of  repairs,  being 
folic! tous  to  depart,  the  Marquis  di  Bouille^  governor  of  the 
Ifland  fto  whom  authority  was  delegated  by  the  Conftitution 
of  the  French  government,  to  fupply  the  deficient  parts  of  the 
civil  polity^  made  the  following  order,  dated  the  2d  O^ober^ 
1779,  ^bich  was  regiftered  in  the  admiralty  office   of  the  bo- 
rough of  St^   Pierre.  "  Francis  Claude   Amour^  Marquis  di 
BouilUj  Marjhal  de  Camp^  of  the  King's  armies,  commander 
general. of  the  French  txooif^^  militia,  fortifications,  and  artil- 
lery of  the  French  Wind.ward  Iflands;  and  governor  and  lieu-'f 
'     tenant  general  of  the  iflands  of  Martinique  and  Dominique  i 
We  do  certify^  i\  at  the  jfmerican  privateer,  named  the  Pilgrim^ 
having  conduced  into  the  ifland  of  Martinique^  a  DaniA  brig- 
antine,  loaded  on  account  of  the  fubjeAs  of  His  Moft  Faithtul 
Majefly,  as  &r  as  appeared  to  us,  and  not  on  account  of  the 
fubjefts  of  the  Kins  of  Englqndy  We  have  ordered  that  the  fiud 
cargoin  litigation  ihould  be  fold,  and  the  freight  paid  to  the 
captain  of  the  Danifi  brig,  out  of  die  oirgo  ^der  the  care  and 
diredlion  of  William  Bingham^  agent  of  Congrefs :  And  the 
pett  nroceeds,  of  (jiid  cargo,  deduction  made  of  afi  other  charges^ 
(houk)  remain  in  the  hands  of  (aid  Bingham^  tp  deliver  it  to 
whomfoever  it  may  appertain,*  agreeable  to  die  judgment  and 
orders  of  Congrefs. 

( Signed j        BoyiLLE,  &c'' 

Before,  however,  the  Marquis  di  Bouille*s  orders  were  iflued| 
}At.  Bingham  had  taken  the  cargo  of  die  Hopf  into  his  cufto- 
dy;  and  on  die  2d  of  Februarjy  1779,  addreflVd  a  letter  to 
the  Commercial  Committee  of  Congrefe,  in  which,  after  men- 
tioning the  capture  and  arrival  of  the  prize,  he  ftates,  ^  that 
upon  receipt  of  the  papers  (of  which  he  then  tranfmitted  copies) 
found  oil  board,  he  laid  them  before  the  judge  of  die  court  of 
AdnSiralty  at  Martinique^  who  was  of  oj^ion  that  neither  the 
?eflel  nor  oir^  could  with  any  propriety  be  molefted  on  the 
high  feas,  by  eidier  Amirican  or  French  armed  veflels.  But 
^Mr.  Bingham  adds)  tbajt  as  this  vtflel  is  incapable  of  proceed- 
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iilg  on  an  European  vojrage,  without  great  repairs,  which  1795* 
will  naturally  fubjeA  her  to  a  confidera^le  det^tion  \  and  as  V^y^N^ 
her  cargo  confifts  of  a  neriihable  commodity,  he  (hall  difpofe 
of  it  at  Martinique^  pay  the  captain  his  freight,  what  damages 
he  may  be  entitled  to,  and  (hall  give  him  permiflion  to  take 
his  departure.  Indeed  the  Qeneral  infifts  that  the  cargo  (hould 
be  difpofqd  of,  as  the  Ifland  is  in  great  want  of  flour;  and  as 
the  fales  will  be  more  advantageous  to  the  owners  here,  it  may 
make  the  misfortune  lefs  heavy  on  the  concerned.  The  pro« 
ceeds,  after  paying  the  neceiTary  expences  of  the  veiTel,  (hall 
be  placed  (continues  Mr.  BingBam)  to  the  credit  of  the  Com- 
mercial Committee  of  Congrefs,  to  affift  in  paying  the  advan- 
ces which  he  had  made  at  Martinique  on  the  public  account : 
and  he  is  the  more  inclined  to  convert  it  to  this  ufe,  as  he  is 
perfuaded,  that  Congrefs  will  not  have  to  reimburfe  it,  until 
the  claim  of  the  real  owner  in  Europe  is  made,  clear  and  ma- 
nifeft.  it  appeared  by  an  account  of  fales,  figned  by  Mn 
Bingham  on  the  8th  of  May^  17799  ^^^^  ^  ^^^^  ^^^  ^^^^ 
fold,  at  different  periods,  from  the  21ft  of  January  to  the 
8th  of  May y  1779,  and  that  the  nett  proceeds,  which  he  placed 
'^  to  the  credit  of  the  Ownerr  of  prize  flour,"  amounted  to 
livres  107,621  Id  6. 

The  owners  of  the  Pilgrim  being  diiTatisfied  with  the  pro-  ' 
ceedings  that  had  taken  place  in  relation  to  the  cargo  of  the 
/f^<,inftituted  in  the  Common  Pleas  of  SuffbU  countyy  Majfa^ 
chufettSy  an  action  of  Trover  for  the  1000  barrels  of  flour,  in 
the  name  of  William  Carlton^  the  prize-mafter,  againft  Mr. 
Bingham  I  and  attached  Mr.  Bingham's  property,  in  the  hands 
of  Mr.  Thomas  Rujfily  of  Bo/lon,  to  anfwer  the  judgment  of 
the  court.  To  this  adion  (which  was  brought  to  OSfober 
Term,  1779)  the  defendant  pleaded  not  guiltv,  iflue  was  there- 
upon joined,  and  judgment  was  rendered  ror  the  defendant. 
An  appeal  was  brought  to  the  Supreme  Judicial  Court  of 
Majachujettsy  at  February  Term,  1781,  hyff^lliam  Carlton  y 
it  was  tried  on  the  ijth  Peiruary^  178^$  a  verdid  was  given 
for  Mr.  Bingham^  the  defendant;  and  judgment  was  entered 
accordingly.  When  this  a£tion  at  law  n^as  commenced,  Mr. 
Singbamy  by  a  letter  dated  at  Martiniquey  the  6th  of  O£iober^ 
1779,  and  addreiTed  to  the  Commercial  Committee  of  Con- 

Sreis,  remonftrated  aeainft  the  proceeding,  as  he  had  a£ted 
onafidiy  in  his  offici^d  charader ;  and  Congrefs  paiTed  the  fol- 
lowing rcfolutions  upon  the  (uh)t6k*.''^^  Novewier  30,  I77Q» 
«  Refolvedy  That  Mr.  Bingham* s  letter  of  the  6th  of  OSfober  laft, 
with  the  papers  enclofed  therein,  and  marked  No.  i,  2^  3>  49 
together  with  a  certified  copy  of  his  appointment  to  the  place 
i>f  Continen^l  Agent,  be  tranfmitted  by  the  Prefident  to  the 
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ai  Cases  rulad  and  adjudged  in  the 

1795*    Icgiflature  of  the  State  of  Maffacbufetts-Bay^  with  the  fidlow* 
\^Y^  ^S  letter: 

**  Oentlimen^ 

^  1  am  direded  by  Congreft  to  tranfinit  to  you  the  endofed 
papers  froQA  Mr.  Bingham*  They  contain  an  account  of  his 
proceedings  relative  to  a.veflelyiaid  to  htDani/b  proper ty^ 
captured  by  the  floop  Pilgrim^  aiid  carried,  into  Marttmqui^ 
about  which,  as  he  fays,  a  fuit  is  now  commenced  againft  hito 
in  your  Superior  Court.  Upon  a  full  examination  of  the  pa- 
pers, you  will  judge  of  the  meafures,  which  ought  to  be  adopted 
to  prevent,  on  the  one  hand,  injuftice  to  individuals,  and  on 
the  other,  the  embarraflment  of  agents,  who  are  obliged  to  con- 
form to  the  will  of  the  ruling  powers  at  the  place  of  their  refi- 
dence.  As  courts  are  now  inilituted  zt  martiniqut  for  the 
trial  of  fuch  caufes,  Congrefs  fubmit  to  you  whether  it  would 
not  be  advifeable  to  ftop  the  fuit  already  commenced,  till 
jvdgment  is  obtained  upon  the  principal  queftion ;  after  which 
It  will  be  in  Mr.  BinghaifCs  power  to  difcharge  himfelf,  by 
delivering  to  the  true  owners  the  property  placed  in  his  hsrnds 
for  their  ufe.  If  you  (hould  be  of  a  contrary  opinion,  they 
reqiieft  you  to  furniih  Mr.  Bingham* s  agent  widi  the  tnclofed 
papers.  I  am,  &c.'' 

The  Legiilature  of  Majfachufetts  takine  no  ordjcr  on  this 
application,  C<mgre(s  again  entered  upon  ue  fubjeA,  and  on 
the  aoHtiJuni^  X780,  ^Kt/ohed^  That  the  General  otMartU 
nifuff  in  ordering  the  carra  of  the  brig  Hofg  to  be  fold^  and 
the  money  to  be  depofitedia  the  hands  of  Mr.  ff^.  Bingham^ 
till  the  legality  of  the  capture  could  be  proved,  (no  courts  be- 
ing at  that  time  inftituted  for  die  determining  ot  fuch  captures 
in  that  ifland,]  ibewed  the  ttriStett  attention  to  the^richts  of 
the  claimants,  and  the  higheft  refped  to  the  opinion  of  Con- 
grefs: 

•*  That  Mr.  fT.  Bingham^  in  receiving  tlie  fame,  only  a£led 
in  obedience  to  the  commands  of  the  General  of  Martinique^ 
and  in  conformity  with  his  duty  as  agent  for  die  Vniud 
States. 

^  ReMved^  That  Congrefs  will  defray  all  the  expences  diat 
Mr.  JviUiam  Bingham  may  be  put  to  by  reafon  of  the  fuitt 
now, depending,  or  which  may  hereafter  be  brought  againft 
him  in  the  Sute  of  Majfachujetts  Bay^xm  account  of  the  brig 
Hope^  or  her  cargo,  claimed  as  prize  by  the  owners,  maftcr  and 
mariners  of  the  private  ibip  of  war  called  the  Pilgrim* 

^  And  whereas  the  goods  of  die  (aid  JVilllam  Blngh^mj  to  a 
very  confiderable  amount,  are  attached  inthefaid  fuits  now 
depending  in  the  hands  of  the  ^ors  of  die  faid  /^  Bingham^ 
to  his  great  injur)' : 

Refoivedp 
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«  Refdhedy  That  the  General  Court  of  the  Sute  diMaJfa-    i795» 
jchufitts  Bdy^  be  requefted  to  difcharge  the  property  of  the  faid  ^'^"y*^ 
fri  Bingham  from  the  faid  attachment :  Congrefs  hereby  pledg- 
ing themfdves  to  pay  all  fuch  fums  of  money,  with  cofts  of 
fuit,  as  may  be  recovered  againft  the  faid  Jr.  Bingham^  in 
either  or  both  the  above  adions." 

^  «*  Rejohed^  That  the  Navy  Council  at  Bofton,  be  directed  to 
give  fuch  fecurity,  in  the  name  of  the  United  States^  as  the 
court  may  require,  and  to  direA  the  counfel  now  employed  by 
Mr.  Binghaniy  in  the  defence  of  the  laid  aAions. 

Such  were  the  circumftances  of  the  caufe  now  under  confix 
deration  when  it  came  to  trial  in  the  Circuit  Court,  before 
Jufiice  CusHiNC,  an  aflfociate  Judge  of  the  Supreme  Court 
alone.*  Mr.  Bingham's  counfel  offered  to  give  the  following 
documents  in  evidence  to  the  jury  :  i.  Office  copies  certified 
under  the  hand  and  feal  of  the  Secretary  of  State,  of  the  papers 
found  on  board  the  Hope^  of  depodtions  relating  to  the  cap* 
ture,  taken  officiallv  before  Mr.  Bingham,  as  a  public  agent ; 
of  Mr.  Bingham's  letter  of  the  2d  ofFebruary,  1779,  and  other 
fubfequent  correfpondence  and  depofitions  in  relation  to  the 
capture,  addrefled  to  the  commercial  committee  of  Congrefs; 
and  of  the  Marquis  de  Bouille's'ordcr.  Thcfe  documents  were 
ftitched  together,  and  were  included  in  one  certificate  from  the 
Secretary  of  State.  2.  The  account  Sales  of  the  flour  at 
Martinique,  dated  the  8th  of  May,  1779,  and  the  account 
Sales  of  the  property  which  had  been  attached  in  the  adion  of 
Trover,  brought  by  Carlton  v.  Bingham.  3.  The  record  in 
the  Inferior  and  Superior  Courts  of  Maffachufetts,  in  the  cafe 
of  Carlton  v.  Bingham.  4.  The  Refolutions  of  Congrefs^ 
paffed  refpeflivcly  on  the  3J  Nov.  1779,  and  the  20th  June, 
278a  P-«t  the  Court  rejefted  all  the  evidence  ;  (tbouffh  it 
would  feem  from  the  record,  that  a  part  of  it  muft  have  been 
admitted  in  the  courfe  of  the  PlaintifPs  proofsj  and  a  Bill  of 
Exceptions  was  tendered  and  allowed,  in  the  following  words: 

«*Afid  the  faid  William  Bingham,  being  nowhere  inOourt,by 
James  Sullivan  and  Chriftopher  Gore,£fquires,  his  attornics, 
the  ifTue  joined  in  the  fame  cafe,  and. a  jury  on  thf  fame 
duly  and  legally  impannelled,  prays  leave  to  file  a  Bill  of  Ex- 
ceptions tolhe  determination  of  the  faid  Court  here  had  on  the 
evidence,  which  by  the  faid  Bingham  is  offered  in  this  cafe,  and 
by  which  determination  the  faid  evidence  iff  excluded,  and  the 
faid  Bingham  is  denied  the  advantage  of  giving  the  fame  to  the 
jury  in  the  fame  cafe,  viz.  The  fcveral  copies  attefted  by  Tho- 

•  In  the  Caption,  indeed,  of  tlit  record,  Juftice  L^vhUj  the  Dirtri!^  Judge,  !• 
named  as  prefent  j  but  It  it  conrradiaed  by  a  Ipecial  entry  in  the  fnar|in,  in  thcfe 
worda  i— <^  N.  D.  Judyc  hnvtit  did  not  Ht  in  this  caul'?.  ' 

mas 
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I795»  mas  JefFerfon,  and  which  are  hereunto  annexed,  and  numbefed 
from  one  to  eighteen  inclufively ;  and  alfo  three  other  papers^ 
numbered  23,  24,  25  ;  all  which  papers  had  a  tendency  to 
prove,  that  no  intereft  ought  to  be  allowed  by  the  jury,  on  the 
fum  for  which  the  Plaintiflfs  declare,  in  their  third  count,  or  da- 
mages, for  the  detention  of  the  money  therein  mentioned  and 
decTaied  on  ;  and  bv  the  exclufton  whereof,  the  faid  Bingham 
does  fuftain  manifeft  injury  and  wrong,  as  he  conceives.  And 
the  faid  Bingham  further  files  his  exception  to  the  determina- 
tion of  the  (ame  Court,  by  which  the  papers  numbered  from 
27  to  36,  inclufively^  were  excluded  ;  and  which  papers  con- 
tain a  complete  record  of  the  Supreme  Judicial  Court  of  the 
commonwealth  of  Maflachufetts,  wherein  William  Carlton, 
who  had  been,  as  the  faid  Bingham  avers,  and  as  appears  by  the 
evidence  in  the  cafe,  in  poiTeffion  of  the  fame  flour  declared  on 
in  the  faid  third  count  in  the  plaintifi''s  declaration,  had  fued  in 
an  aAion  of  trover  for  the  fame  ;  and  by  which  record  it  ap- 
pears that  fuch  proceedings  were  had  in  the  fame  Court,  as 
would  fully  (hew,  as  the  faid  Bingham  conceives,  that  the  faid 
Plaintiffs  had  no  legal  right  to  change  the  fame  a£tion,  after 
the  judgment  in  the  fame  record  fpecihed,  into  an  a&ion  of  af-. 
fumpfit,  or  as  principals  to  implead  the  faid  Bingham  again~af- 
ter  thecaufe  of  aSion  had  been  tried,  adjudged,  and  determin- 
ed, in  an  a£lion  of  Trover,  wherein  the  fpecia«  Bailiffs  of  the 
Plaintiffs,  as  the  (aid  Bingham  avers,  in  this  fuit  had  faimplead- 
ed  the  faid  Bingham  to  verdiA  and  judgment  in  the  fame 
caufe,  and  for  the  fame  caufe  of  a£i:ion.  And  that  the  determi- 
nation to  reje£tthe  fame  papers,  is  wrong — becaufe  that  if  the 
fame  papers  are  admitted  to  be  given  to  the  jury,  the  evidence 
therein  contained  wiH  have  a  legal  tendency  to  leffen  the  da- 
mages, if  not  wholly  defeat  the  ad^ion  of  the  Plaintiffs. 

^^  And  the  faid  Bingham  further  files  in  this  his  Bill  of  Excep- 
tions, that  the  Court  did  rejeA  and  refufe  to  have  read  to  the 
jury  in  the  trial  as  evidence,  a  Refolution  of  the  Congrefs  of 
the  United  States  of  America,  of  the  thirteenth  of  November, 
1779;  ^Ifo  another  Refolution  of  the  fame  Congrefs  of  the 
twentieth  of  June,  17S0,  both  which  were  concerning  the  fub- 
je<a  matter  of  the  fuit. 

"  Wherefore,  that  juftice,  by  due  procefs  of  law,  may  be  donet 
in  this, cafe,  the-faid  Bingham,  by  the  underfigned  hisCounfel, 
prays  the  Court  here,  that  this  his  Bill  of  Exceptions  may  be 
tiled  and  certified  as  the  law  dire£ts. 

JA.  SULLIVAN, 
C.  GORE. 

'*  June  16, 1701.    Allowed  to  be  filed  per 

Wm.  CUSHING,  Judge  of 
faid  Circuit  Court.'' 


Supreme  Court  of  the  United  States.  15 

A  verdiA  was  then  given  for  the  Defendant  in  error,  upon  1795- 
Ihe  third  count»  for  money  had  and  received,  damages  39,780  k^t^kJ 
dollars  16  cents,  and  for  the  Plaintiff  in  error  on  all  the  other 
counts :  and,  thereupon,  judgment  was  rendered  for  damages 
and  cofts.  A  motion  was  made  on  behalf  of  the  Plaintiff 
in  error,  for  a  new  trial,  on  two  grounds  :— I.  Exceffivf  da- 
mages :  and  %.  A  mifdire(Aion  in  the  Judge's  charge  to  the 
jury  ;  the  Judge  having  direAed  the  jury,  "  that  the  law  was 
fuch,  that,  on  the  evidence  offered  in  the  caufe,  the  Plaintiffs 
ought  to  recover ;  dvhcreas  the  ^^idence  given  was  fuch  as 
clearly  proved,  that  the  flour  mentioned  in  the  third  count,  was 
the  joint  property  of  the  Plaintiffs  below,  as  they  were  owners 
of  the  fhip  Pilgrim^  and  of  the  mailers,  mariners  and  company 
on  board  the  fame  (hip  ;  to  wit.  of  the  Plaintiffs  below,  and 
Hugh  Hill^  and  others,  jointly :  by  which  evidence,  if  any 
contraS  was  proved  in  the  cafe,  it  was  a  contraA  between  the 
faid  Bingham  with  the  Plaintiffs  and  divers  other  perfo'ns  joint- 
ly, who  are  not  Plaintiffs,  or  mentioned  in  the  writ,  and  who 
arc  now  alive  within  the  United  States.**  But  a  new  trial  wa9 
refufed. 

On  the  return  of  the  record,  (to  which- were  annexed  feve- 
ral  depofitions  and  papers  produced  in  the  court  below,  as  well 
as  the  papers  referred  to  in  the  Bill  of  Exceptions)  the  follow- 
ing errors  were  affigncd  ;  the  Defendant  in  error  pleaded  in 
nuilo  eji  erratum  \  and  ifTue  was  thereupon  joined  : 

I.  That  judgment  had  been  grven  for  the  Plaintiff,  inftead 
of  the  Defendant  below,  on  the  3d  Count. 

2»  That  the  Circuit  Court,  proceeding  as  a  Court  of  Com- 
mon Law,  in  an  a£lion  on  the  cafe,  for  money  had  and  receiv- 
ed, &&  had  no  jurifitiflion  of  the  caufe;  the  qucftion,  as  4t 
appears  on  the  record,  being  a  queftion  of  prize,  or  no  prize, 
or  wholly  dependent  thereon ;  and,  as  fuch,  it  was,  exclufivcly 
of  Admiralty  jurifdidliom 

3.  That  the  evidence  referred  to  in  the  Bill  of  Exceptions, 
ought  not  to  have  been  rejected  on  the  trial  of  the  caufe. 

The  Argument  which)  commenced  on  the  15th  of  February, 
1795)  was  conduced  bjr  Bradford  (Attorney-General  of  the 
United  States)  and  Lewis^  for  the  'Plaintiff  in  error  ;  and  by 
Inger folly  Dexter^  and  E/filghmany  for  the  Defendant  in  error. 

i^HE  Court  dedring  the  counfel,  in  the  firfl  inftance,  to 
difcufs  the  queflion  of  jurifdiAion,  the  cafe  prefents  itfcif  un< 
der  the  following  general  heads.  I.  Exceptions  to  the  jurif« 
diSion.     II.  Exceptions  to  the  record. 

I.  The  Exceptions  to  the  jurifdidion. 

For  the  Flaintiffin  Error.  The  fubje£l  matter  of  the  ac- 
tion is  prize,  or  no  prize;  and  it  is,  with  all  its  confcquences, 
exclufively  of  Admiralty  jurirdidkion.    The  adion  is  not  trcf- 

Ym.IU.  £  pais 
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2795*  pafs^  for  a  tcrt  in. taking  the  goods;  but  it  is  an  adion  of  >^- 
w-y-O  Jumpfst  \  and  the  plaintiffs  below  cannot  make  out  a  right  to 
recover  from  the  defendant,  who  is  charged  as  receiver  and 
agent,  unlefs  they  firft  prove  the  vcflfel  to  be  a  prize.  They 
(nuft  ihew  to  whom  the  property  belonged;  and  if  the  court 
adjudge,  that  the  proceeds  of  the  fales  was  money  had  and  re- 
ceived to  the  ufe  of  the  plaintiff*;  it  is,  in  effe£^,  pronouncing 
a  fentence,  that  the  vefllel  (which  has  not  even  yet  been  con- 
demned) was  a  prize.  Carth,  47^.  Doug.  596.  (in  not,)  3 
T.  Rep.  344.  4  T.  Rep.  38a.  394.  x  DalL  Rep.  2ai.  a  Dali. 
Rep. 

For  the  Defendant  in  Error.    It  is  true,  as  a  general  pro- 
portion, that  all  prize  caufes,  and  their  incidents,  are.of  Ad- 
miralty jurifdi£tion;  but  there  are  fome  limitations  to  the  ope- 
ration of  the  rule.     In  the  prefent  cafe,  there  is,  in   ftiA,  no 
()ueffionof  prize;  but  even  in  cafes,  where  that  queffion  is 
naturally  involved,  the  courts  of  common  law  have,  incident- 
ally, tried  and  decided  it;  as  in  cafes  upon  policies  of  infurance 
and  ranfom.     3  Burr.  1734.    ^'^S'  579*  580.    a  Lev.  25. 
I  Fent.  173.  4  In/f.  138.  i  Raym.  271,     3  JVoodes.  450.  j. 
2.  3.   2  Sound.  259.    a  Burru  68^.  693.  i  IFilf.  229.   Doug. 
310.  /«  314.  4  iN  Rep.  393.    I  M.  Bl.  522.   In  a  variety  of 
cafes,  likewife,  the  fubied  may  be  traced  to  an  original  quef- 
tion  of  prize,  and  yet  the  Admiralty  can  take  no  cognizance  of 
it.     Suppofe,  for  inftance,  a  captor  fells  his  prize ;'  he  may, 
furaly,  bring  an  aftion  at  common  law  for  the  pur  chafe  mo- 
))ey :  or,  if  a  Taylor  fhould  detain  a  man's  coat^  it  will  be  no  an- 
fwer  to  an  action  of  Trover,  that  the  cloth  was  taken,  in  a 
prize.     Indeed,  it  may  be  dated,  generally,  that  whenever  the 
qucftion  of  prize  is  at  reft,  the  admiralty  jurifdidion  ceafes. 
4  T.  Rep.  432.    2  Dnll.  Rep.   171.  I  JVif  211.     4  7.  Rep. 
393.  Jrg.  3  T.  Rep.  342.  8.    I  Burr.  8;  526.  Doug.  572  to 
591.     The  exclulive  jurifdi£lion  of  the  Admiralt\'  does  not, 
then,  depend  on  the  property  having  'been  originally  taken  as 
prize ;  but  on  the  nature  of  the  controverfy,  airifing  on   the 
high  feaSy  affeding^  ufually,  the  rights  and.  in terefts  of  differ- 
ent States;  and,  confequently,  depending  ott  principles,  which 
ought  to  be  decided  by  the  law  of  nations,  and  not  oy  the  mu- 
nicipal law  of  either  country.    It  is  not  contended,  however, 
that  in  every  caulc  which  appears  to  be  between  citizen  and 
citizen,  the  courts  of. common  law  are  siwzys  to  decide;  for, 
if  the  general  nature  of  the  controverfy  may  involve  foreign 
fubiedls,   and  foreign  rights^   the  Admiralty  is  the  regular 
andf  appropriate   tribunal.     Theppfition  .extends  no  further, 
than  to  thofe  cafes,  which  commonly  occur  6n  land,  between 
citizen  and  citizen  (though  originating  in  a  capture  at  fea)  and 
wkh  refpeA  to  which  the-Admiralty  has  not  any,  much  Tefs  an 

exclulive 
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exclufive,  jurifdi£tion«  Such  is  the  caufe  now  litigated.  It  is  1 795. 
a  tranfiidion  on  land  between  the  captors  of  the  vcflcl,  and  C^y^ 
their  agent.  The  original  owners  are  not,  and  could  not  be 
parties  to  the  fuic;  and  thtir  rights  cannot  be  fet  up  to  juftify 
the  FlaintiflF  in  error,  who  does  not  claim  under  them,  nor  a^ 
by  their  authority.  Then,  it  is  to  be  obferved,  that  there  is 
nothing  upon  the  record  to  (hew  that  the  controverfy  grew 
out  of  a  prize  caufe.  Though  the  declaration  ftates  the  Plain- 
tifFs  to  be  owners  of  the  privateer,  it  does  not  ftate  that  the 
property  in  difpute  was  captured  by  her;  and  the  verdift  is  on-, 
ly  upon  the  third  count  in  the  declaration  (the  count  for  mo- 
ney had  and  received^  and  all  the  other  counts,  which  refer  to 
the  capture,  are  put,  by  the  finding  of  the  jury,  entirely  out 
of  the  cafe.*     The  third  Count  does^not  refer  to  the  account 

annexed 

•  Wilson,  Jyfiice*  The  bill  of  exceptions  ftites  the  evidence  offered 
mnd  rejefted  :  und  it  furms  a  part  of  the  record.  Befides,  this  is  a  quef- 
tioB  of  jurifdiction :  And  was  not  jurifdiction  as  raucb  exercikd  in 
relation  to  the  counts,  which  were  difpofed  of  in  favor  of  the  defenddpt 
below,  as  in  relation  to  the  count,  which  was  difpofed  of,  in  favor  of  ^ 
the  plaintiffs  ?     ■ 

Pattersok,  yufltct.  Is  it  contended,  that  the  account  annexed  to 
the  declaration  does  not  fupport  the  third  count,  on  which  the  verdict 
is  fiven  ;  and  that  we  cannot  take  notice  of  it  ? 

Dexter^  for  the  Defendant  in  £rj-or.  The  bill  of  exceptions  does  not  in* 
elude  all  the  interpolated  evidence,  and  refers  to  evidence  not  tranf<* 
mitted:  Ic  does  not  ftate  what  was  given  in  evidehce,  but  only  what 
was  rejected.  With  refpect  to  the  account  annexed,  it  is  only  coniidered 
as  making  a  part  of  the  record,  in  relation  to  thofe  counts  of  the  declara« 
tion  which  refer  to  it  ;  and  all  thufe  counts  are  p&t  out  of  the  cafe  by 
Che  finding  of  the  jury.  The  third  count  dues  not  refer  o  it  ;  and,  indeed. 
If  there  had  only  been  a  (ingle  count  fbi;  money  had  and  received,  the 
account  would  not  have  been  annexed,  agreeably  to  the  practice  in  the 

courts  oi  Maffachufetti 

Pa^tifrsow,  jujiice^  What  Is  to  be  regarded  as  the  record,  feems  to 
be  a  preliminary  point  material  to  be  fettled ;  and  *we  muff  either 
adopt  the  peculiar  practice  o£  Maffachtfttts^  or  puriue  the  general  practice 
of  the  common*  law. 

Dexttr,  It  is  the  practice  in  Mafocltujctts^  to  accompany  an  exemplifi*'- 
cation  with  a)  1  the  written  evidence  and  papers;  but  the  doin;{s  of  the 
parties,  and  of  the  court,  are  atone  to  be  taken  as  conftitucing  the  record. 
ihtwal  teftimony  cannot  be  tranfmit  ted  ;  and  yet  that  may  be  more 
cffentiai  to  the  ilfue,   than  what  appears  in  writing. 

Bradford^  f6r  the  PUhtiff  in  Error.  The  facts  muff  be  confidered  as  they 
appear  upon  the  whole  record  ;  and  by  the  exhibit  of  the  plaintiffs  tkem*» 
leWes,  annexed  to  the  declaration,  it  appears  to  be  a  queffion  of  prize. 

CusHiNo,  Jujii'-e,  There  was  other  evidence  (fome  of  it /«r#// given 
on  the  trial.  belid#s  what  now  appears  on  the  record.  If,  then,  we  fuppofe 
that  contradictory  evidence  may  be  given  to  the  jury,  and  ihit  they  have 
a  figbt  to  believe  the  teftimony  of  one  witncfs,  and  to  reject  the  tefti* 
mony  of  another,  I  am  at  a  lofs  to  conceive,  how  the  court  could, 
under  fuch  circomftanccs,  ftate  what  ^as  proved  on  fhe  trial.  But  with 
•cfpect  to  the  record,  the  practice  of  Miijaehufctti  is  plain  and  obvious. 
The  declaration  and  pleadings  in  every  fuit,  are  entered  in  a  b«>ok;  and 
allthcpapc.  and  exhibits  are  filed  in  the  Clerk^s.  oftce.  The  bock 
Is  alone  deemed  the  record  ^  and  the  papers  and  exhibits  are  only  re- 
ferred to,  for  the  purtfblc  ot  afcertaining  Nvhat  writ  iffued^  or  what  de^ 
yotitions  have  been  taken. 
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J795  annexed  to  the  dechration »  and,  therefore,  that  account  cafl« 
C^Y^  not  be  taken  into  view,  to  (hew  that  the  queftion  depends  on 
a  capture  as  prize.  The  depofitions  and  papers  arbitrarily 
conneded  with  the  record  by  thet  Clerk  below  (and  which 
do  not  comprife  all  the  evidence  given  on  the  trial)  art  not  le- 
gally a  part  of  the  recprd ;  they  cannot  be  reforted  to,  i^  order 
to  afcertain  the  nature  of  the  controverfy ;  but  muft  be  rejeded 
as  furplufage :  And  this  court  cannot  look  at  the  ftatement  in 
the  bill  of  exceptions,  to  difcoye^  the  complexion  of  the  caufe ; 
for,  the  only  point  to  be  decided  in  that  refped.  Is— whether 
the  court  below  was,  or  was  not,  right,  in  rejecting  the  evi- 
dence that  was  offered.  Bull.  N^  P.  315.  3  Burr.  1745. 
Befides,  this  court  cannot  reverfe  the  judgment  for  error  in 
faft ;  ( J  Fol.  Swift's  Edit.  f.  22.  p.  bi.)  and,  therefore,  they  can- 
not,  in^  the  prcfent  cafe,  any  more  than  in  the  cafe  of  a  fpecial 
vcrdi^'',  infer  a  fa£k,  or  take  notice  of  any  fift  refuUing  from 
the  depofitions  and  papers  annexed  to  the  record,  which  tho 
jury  has  not  cxprefsly  found.*  3  BL  Com.  407.  The  proof 
on  the  third  count,  may  have  been  of  money  received  to  the 
plaintiff's  ufc,  independent  of  the  account  annexed,  or  of  any 
queftion  relating  to  the  prize ;  and,  as  the  court  will  pre- 
fume  every  thing,  that  they  reafonably  and  lawfully  can^ 
in  fupport  of  .a  verdiA  and  judgipent,  the  fum  given  in 
damages  will  be  taken  to  reach  the  iuftice  of  the  cafe,  i  Wih. 
I'^SS-  ZBurr.  1786.  lStra..6d&.()Fin.  Air.  J98.  10  Firu  Abr. 
I.  pU  I.  But,  furely,  it  is  now  too  late  to  make  the  exception  to  the 

t'urifdiftion.  4  5«rr.2037.  The  defendant  below  ought  to  have 
wrought  the  queftion  forward  by  way  of  plea  ;  or,  at  leaft,  if 
it  appeared  on  the  evidence,  he  fhould  have  required  the  opi- 
nion of  the  court  in  the  charge  to  the  jury ;  but  whenever  evi- 
dence is  allowed  to  go  to  a  jury,  without'exception,  the  verdld 
is  conclufive  ;  and  the  evidence  can  never  afterwards  be  exa- 
mined on  a  writ  of  error.  2  Lntw,  1566.  Holt.  301.  So 
what  is  pleadable  in  abatment,  is  not  affignable  as  error.  4 
Jiurr.  2037.  Taking,  therefore,  a  full  and  candid  view  of  the 
ca.ie,  as  ic  appears  upon  what  may  legally  be  denominated  the 
record,  it  i>  not  a  cale  of  prize,  but  a  cafe  of  piincipal  and 
factor.  The  plaintiff  in  error  obtained  poffeilion  of  the  flour 
under  the  authority,  aiid  a^  the  agent,  of  the  defendants  in  er- 
ror: he  cunoot  dilpute that  authority;  the  flour^  inhispolTef- 
fion,  belonged  to  his  principal ;  and  when  it  was  fold,  the  mo- 
ney was  the  money  of  his  principal*  This  doftrine  Ooes  not 
l^xclude  the  idea  uf  sn  invcftigation  of  the  lawfulnefs  of  the 
fapture,  at  a  proper  time,  between  proper  parties,  and  before 

a  proper 

*  pAiTtttoN,  Jtffitt,    The  conn  cm  not  infrr  a  fuCi-from  a  Tact  1  but, 
afitJiciacc  Isoi  eke  record,  wt  m%y  in&r  die  I'xvr. 
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9  proper  tribunal.  If  a  competent  Court  of  Admiralty  had  1795* 
beeneftablifhedat  Martinique^  an  immediate  proceeding  there,  Vi^^y^ 
would  have  obviated  every  dlfSculty ;  and  it  ought  not  to  be 
urged  by  the  plaintiff  in  error,  that  the  captors  have  never 
fince  proceeded  to  condemn  the  vefTel,  as  it  was  by  his  a£l  they 
were  deprived  of  the  (hip's  papers  and  other  means  for  doing 
lb.  But  even  an  American  Court  of  Admiralty  may  take  cog- 
nizance of  the  queftion  of  prize ;  and,  in  the  hands  of  the  cap* 
tors,  the  money  would  always  be  liable  to  the  claims  of  the 
captured.     To  maintain  the  prefent  adion,  however,  a  fpecial 

Property  is  fufficient ;  and  the  captors  have  a  fpecial  property 
efore  the  condemnation.  There  are,  indeed,  many  inftances 
of  prizes  being  brought  into  port  and  fold,  before  they  were 
condemned ;  upon  the  general  principle,  that  the  property  is 
veiled  in  the  captor,  whenever  the  original  owner  has  loft  the 
Jfes  recuperandi.  But  when  the  plaintiiF  in  error  fold  the  prize 
goods  without  any  adjudication,  at  a  place  where  no  Court  of 
Admiralty  exi(led,  the  defendants  in  error  had  no  remedy 
againft  him,  but  at  commqjti  law.  It  does  not  even  appear  on  the 
record,  that  the  plaintifF  in  error  took  poiTefrion  of  the  goods, 
by  order  of  the  Marquis  de  Bouille ;  but^  at  all  events,  it  is  clear» 
that  the  Marquis  had  no  right  to  examine  the  validity  of  the 
prize ;  while,  on  the  other  hand,  the  prize  matter  had  a  righr^ 
under  the  17th  article  of  the  treaty  with  France^  to  bring  the 
prize  from  Martinique  to  America. 

For  the  Plaintiff  in  error^  in  reply.  There  is  no  magic  in 
the  word  "  record,"  to  preclude  the  court  from  exercifm^  their 
fenfes  and  judgment,  upon  the  infpedion  and  conftru£lion  of 
aninftrument,  which  the  judge  and  clerk  of  the  Circuit  Court, 
have  officially  certified  to  be  an  excmplificationof  all  the  proceed^ 
ings  in  the  caufe.  With  what  juftice  can  it  be  faid,  chat  the  papers 
forming  a  part  of  this  exemplification,  have  no  relation  to  the 
controvcrfy  ?  Are  the  commiffion  of  the  privateer,  the  account 
fates  of  the  pri^e  goods,  and  the  order  of  the  Marquis  de  Bau'* 
ilUy  entirely  unconne£led  with  the  demand  of  the  plaintiffs,  and 
the  anfwer  of  the  defendant  ?  The  great,  the  only  point  in  con- 
trovcrfy, was — whether,  under  every  circumftance  of  the  cafe^ 
Mr.  Bingham  was  refponfible  to  the  owners  of  the  privateer, 
for  certain  goods,  which  the  privateer  had  captured  as  prize  i 
The  declaration  in  every  count  claims  the  fame  fum  that  ap- 
pears in  the  account  fales,  as  the  proceeds  of  the  prize  goods  ; 
and  the  reafons  ur^ed  on  the  motion  for  a  new  trial,  (hew  that 
the  objeSof  the  third  count,  on  which  the  verdiA  had  been  gi- 
ven, was  the  fame  as  the  objefi  of  the  other  counts,  to  which 
alone,  it  has  been  (aid,  the  account  fales  apply.  But,  it  is  alfo 
contended,  that  the  court  can  infer  nothing  from  all  thefe  docu- 
CientSi  iincc  they  ^<  are  to  be  confidercd,  not  as  facls,  but  only 


30  Cases  ruled  and  adjudged  in  the 

1795.  as  the  evidence  of  fafts,  proper  for  a  jury,  exclufively,  todc- 
C^Y^  ^*^^  upon."  The  truth,  however,  is,  that,  it  is  the  peculiar 
province  of  the  court  to  conftrue  deeds  and  papers ;  and  to  de- 
clare their  legal  operation.  It  is,  furely,  extravagant  to  alTert, 
that  the  court  are  incompetent  to  determine  the  meaning  and 
efFeft  of  the  privateer's  commi/IIon,  or  the  Marquis  de  Bouille's 
order.  If  it  fatisfaAorily  appears,  that  all  the  proceedings  and 
f^^^s,  which  belong  to  the  caufe,  have  been  returned,  whether 
die  return  is  according  to  the  technical  precifion  of  Wejiminftcr 
Holly  or  the  informal  pradice  of  the  courts  of  MajfachufeitSy 
being  judicially  here,  it  muft  be  noticed  in  all  its  parts  by  liie 
court.  The  onlyi  general  queftion,  therefore,  upon  the  j^omt 
of  jurifdi£kion,  is— whether  from  all  the  fafts,  fpread  through- 
out the  proceedings  of  the  Circuit  Court,  the  caufe  of  aflion 
lufficientlv  appears  i  And  a  fummary  of  the  evidence  on  the 
record  will  dcmonftrate  that  It  is  a  prize  caufe.  i.  The  Plain- 
tiffs fue  as  owners  of  the  privateer  Pilgrim,  This  raifcs  a 
legal  prefumption  that  their  whole  demand  is  in  that  charaSer  ; 
and  that  it  muft  relate  to  fome  tranfa£lion  of  the  privateer.  2. 
The  account  annexed  to  the  declaration,  corroborates  and  con- 
firms that  prefumption.  It  ftates  exprefsly,  that  the  fuit  is 
brought  to  recover  th^  proceeds  of  flour  captured  by  the  P/7. 
grim  ;  and  whether  it  is  ufual,  or  not,  to  annex  fuch  an  account 
to  an  aAion  fimply  for  money  had  and  received,  in  the 
prefent  inftance  it  was  manifeftly  intended  to  exhibit  the 
whole  of  the  Plaintiff^s  claim.  3.  The  commiffion  of  this 
privateer,  and  the  papers  taken  on  board  the  prize^  are  the 
very  exhibits  to  be  produced  on  a  libel  for  condenination  ;  and 
prove,  unequivocally,  that  the  caufe  is  of  Admiralty  jurifdic- 
tion.  4th.  The  oraer  of  the  Marquis  de  Bouilhy  which  was 
fcgiftered  in  the  Admiralty  of  Martinique^lhevf^  the  tenure  by 
which  Mr.  Bingham  held  the  property  5  that  is,  as  a  depofit  of 
rhe  j>rocceds  of  goods  taken  as  prize,  on  the  high  Teas.  Hence, 
Irom  the  commencement  to  the  clofc  of  the  tranfa£tion,  as  it 
appears  on  the  return  to  the  writ  of  error,  nothing  is  to  be  tra- 
ced as  the  caufe  of  a£tion,  but  a  capture  as  prize  and  its  confe- 
quences^.  But,  in  order  to  efcape  from  the '  prcffurc  of  this 
proof,  the  nrjoft  extraordinary  fubterfuges  are  employed ;  and 
the  principle,  that  the  queftion  of  priz«  belongs  exclufively  to 
the  Admiralty  jurifdiftion,  is  fo  refined  upon^  as  to  be  rendered 

•  Patt»r$o?»,  Jufiitt,  Does  it  appear  from  any  thing,  bcHdes  the 
Miir^uii  dt  BnuxUe^i  order,  that  the  cargo  was  converted  into  cafli  ? 

Bradford,  ^ht  At^oixii  on  of  Stephen  JVsbh^  ftates,  that,  on  behalf  of 
the  Defendants  in  error,  he  made  a  demand  on  Mrr  Binghsm  far  the  money ^ 
as  the  proceeds  of  tbe  flour  captured  by  the  PUgnm  ;  to  which  that  gen- 
tleman anfwered,  '*  that  he  had  taken  the  property  for  theufe  of  the  go* 
v«rmi;cnt  of  the  [/«/»'«/ ^/«/«.'* 

infcnflble 


SupnEMS  Court  of  the  United  Statex^  31 

infenfible  and  illufory.  SometimeSi  it  is  ur^ed,  that  the  Plain-'  1795* 
tiff  in  error  has  tortioufly  poflefied  himfelf  of  the  property  of  \^yy^sj 
the  Defendants  i  fometimes,  in  dire&  contradi£lion  to  that 
idea^he  is  confidered  as  their  agent,  or  fador  ;  and>  finally, 
purfuing  a  diitin£b  courfe  from  either,  it  has  been  faid,  that 
there  are  neutrals  concerned,  who  alone  are  entitled  to  difpute 
the  validity  of  the  prize,  with  the  Defendants  in  error.  The 
ground  taken  by  the  PlaintiiF  in  erf  or  is,  on  the  other  hand, 
clear,  confident,  and  fimple  : — it  is  merely  this,  that  the  De- 
fendant below  received  the  property  from  the  Marq.  de  Bouille^ 
as  his  agent,  in  the  firft  inftance,  in  truft,  ^  to  be  delivered  to 
whomfoever  it  may  appertain,  agreeably  to  the  judgment  of 
Congrefs."  The  truft,  therefore,  conftituted  Mn  ningham 
the  eventual  agent  of  thofe  perfons  only  to  whom  the  property 
really  belonged  ;— of  the  Defendants  in  error,  if  they  could 
(hew  it  was  lawful  prize  ^  but  if  not,  the  legal  promife  refulted 
to  the  original  owners.  As  fstr  as  the  Marquis  de  BouilU 
could,  he  had  determined  the  property  to  be  neutral ;  and  every 
thiog  that  is  now  faid  by  the  Defendants  in  error,  might  befaid 
with,  at  leaft  equal  force,  by  the  neutral  claimants,  to  render 
Mr.  Bingham  rcfponfible  to  them.  *Till,  therefore,  the  validity 
of  the  prize  is  eftablifhed,  the  objeft  of  his  truft  cannot  be 
afcertained  ;  and  the  validity  of  the  prize  can  only  be  eftablifhed 
in  a  Court  of  Admiralty.  Thus,  the  fallacy  of  the  oppofite  ar- 
gument is  expofed,  the  moment  it  is  confidered,  that  there  was 
no  exprefs  promife  of  the  Plaintiff  in  error  to  account  to  the 
Defendants  ;  for,  if  fuch  a  promife  had  been  made,  the  queftion 
of  prize  would  be  merged  in  the  ajfumpjit ;  and  it  is  conceded, 
that  an  a£lion  at  common  law  might  have  been  maintained  (as 
in  Henderfonv.  Clarkfon^  2  DalL  Rep.  p.  168,91174.)  unlefs  :• 
neutral  claimant  interpofed,  and  forbade  the  payment.  The  cafc 
of  fVemys  verfus  Linzeej  et  aL  Doug.  310,  has  been  confidera- 
bly  (halcen  by  the  cafe  of  Home  verfus  Camden^  et  aU  i  /A  Bl. 
476  ;  where  a  court  of  Admiralty  was  finally  confidered  as  the 
proper  jurifdiclion  for  efl^e£iuating  an  Admiralty  fentence;  but 
even  the  former  cafe,  propedy  taken,  affords  no  fupport  to  the 
oppofite  do£lrihe;  for,  it  proceeded  entirely  upon  a  conftru£lioF! 
of  the  prize  ftatute  of  England,  i  //.  BL  522.  The  prize- 
agent  is  created  under,that  ftatute  ;  he  is  not  compellable  to 
make  diftribution  till  the  pris^e  has  been  condemned,  (when 
there  is  a  vefted  right  in  the  captors  x  IVils.  211)  and  all  the 
circumftances  fhew,  that  there  had  been  a  condemnation 
before,  the  action  was  brought,  though  the  fadt  is  not 
mentioned  in  the  Report.  On  a  writ  of  error,  in  the  cafe 
of  Hjme  verfus  Camden  et  ah  4  T,  Rep.  38a.  the  judgment 
was  reverfecl ;  bccaufe  the  prize  aft  did  not  ncceffarily  take 
away  the  jurifdiftion  of  the  Admiralty,  while  it  was  the  foun- 
dation 
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1795*     dation  of  all  the  common  law  jurifdi^lion  upon  the  fubjed.    In 


V^V^ib^ 


arguing  that  writ  of  error,  the  counfel  urged,  that  "  innoin- 
ftance  can  any  adverfe  aC^^on  be  maintained  at  law  for  the  pro* 
ceeds  of  prize,  until  the  demand  has  been  liquidated  by  the  fen- 
tcnccof  the  proper  court  of  jiirifdi£lion :"  4  T.  R^.  i^S' 
And  Judje  Shippek,  in  a  late  important  decifion  {Rojs  et  aU 
Exo^rs.  vs.  Riitenhoufey%  DalL  Rep.  p.  160.)  reafons  upon,  and 
affirms,  the  fame  propofition.  Nor  is  it  material,  whether  neu- 
trals and  foreigners  are  concerned,  or  not;  for,  it  is  the  nature 
of  the  queftion,  a  queftion  of  prize,  and  not  the  charafter  of 
the  parties  to  the  controverfy,  that  cftablilhes  the  Admiralty  ju- 
rifdi^^ion.  But  even  on  this  point,  it  is  unfortunate,  for  the 
oppofite  pofitiori)  that  all  the  cafes  cited  (Li  Caux  v.  Edefty 
Lindo  V.  Rodney^  Rous  v.  Hajfard)  are  cafes  between  fubje£U 
of  the  fame  fovereign.  Doug,  587.  But,  it  has  been,  likewife 
urged,  that  it  is  now  too  late  to  except  to  the  jurifdifiion  of  the 
Circuit  Court :  to  which,  it  is  anfwered,  that  the  queftioa 
could  not  be  made,  on.the  count  for  money  had  and  received, 
till  the  nature  and  evidence  of  the  demand^were  exhibited,  nor 
was  itnecefTanr  to  require  the  opinion  of  the}udge  in  his  charge 
to  the  jury  5  fince,  a  defeft  of  jurifdiftion  muft  alwajrs  be  no- 
tfced,  whenever  it  appears  in  the  proceedings*. 

On  the  27th  of  February^  the  Court  delivered  their  opinion 
to  the  following  eiFef^. 

Patterson,  Jujiice.  Confidering,  as  I  do,  that  all  the 
papers  tranfmitted  from  the  Circuit  Court,  upon  a  return  to  the 
writ  of  error,  form  a  part  of  the  record  in  this  caufe,  lam 
clearly  of  opinion,  that  .the  fubjcft  matter  of  the  controverfy, 
is  fully  and  exclufively  of  Admiralty  jurifdi£Uon. 

Iredell,  Jujiice.  I  find  it  difficult,  to  form  an  opinion 
on  the  queftion  of  jurifdi£lion,  at  this  ftage  of  the  caufe.  I 
concur  in  thinking,  however,  that  all  the  papers,  which  ac- 
company the  recofd,  (hould  be  considered  as  a  part  of  it;  and, 
in  relation  to  the  original  fuit,  it  appears  to  me,  that  on  the 
evidence  exhibited  by  Mr.  BingbaMy  to  (hew  that  he  afted  un- 
der the  orders  of  the  Marquh  de,  BouilUy  the  Judge  fhould 
have  charged,  and  the  JU17  mould  have  found,  that  he  was  not 
refponfiblc  to  the  plaintiffs. 

but,  ftill,  I  am  not  ready  at  this  moment  to  decide*  that 

the 

*  CusHivn,7/«/?/Vf.  Could  not  adefectof  jurifdictioo  be  takk«aadvto* 
tajj?  of,  on  the  general  ^(Tac  ? 

Frailf^rJ,  Yes :  but  fhould  the  party  chnfe  to  av«id  taking  advantage 
of  it  on  the  trial,  the  Court  is  bound  to  take  notice  of  it,  if,  atanv  time, 
i:  appears  on  the  record. 

PATTEaso:f,  Jufiicc,  That  is,  certainly,  the  law,  if  the  defect  of  ju- 
lifJiciion  is  apparent  on  the  record.  We  arc  now  enquiring  Afhether  ivv 
'loes  To  appear. 
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the  Circuit  Court  had  no  jufirdi^ion.  .  Suppofe  the  Plaintiffs  1795. 
below  had  exprefily  ftated  in  their  declaration,  that  their  caufe  v>v*Xi/ 
of  aAion  was  a  capture  as  prize  ;  the  court  would,  probably, 
have  directed  a  nonfuit  ^and  yet,  if  the  Plaintiffs  had  perfifted  m 
anfwering  when  called,  the  jury  muft  have  given  a  verdifV. 
Suppofe,  again,  that  the  controverfy  had  appeared  from  the 
Defendant's  evidence  to  turn  entirely  upon  the  queftion  of 
prize,  the  court  could  not,  I  conceive  (though  I  (peak  h6re 
with  great  diffidence)  dire£t  the  Plaintiffs  to  be  nonfulted^ 
merely  on  the  Defendant's  evidence ;  and,  unlefs  a  juror  had 
been  withdrawn  by  confent,  a  verdi£l  muft,  alfo,  have  been 

S'ven  in  this  event.    It  will  not  be  fufficient  to  remark,  that 
e  court  mieht  charge  the  jury  to  find  for  the  Defendant;  be-      . 
caufe,  though  the  jury  will  generally.  vttvtSt  the  fentiments  of     / 
the  court  on  points  of  law,  they  are  not  bound  to  deliver  aver-     f 
did  conformably  to  them^    From  thefe,  and  other  confidera-     ' 
tions,  I  do  not  find  myfelf  at  liberty  to  decide  againft  the  ju- 
rifdi^ion  of  the  Circuit  Court;  though,  I  repeat,  that  the 
jury  ought  to  have  been  let  in  to  give  a  verdid  in  favor  of 
the  De^ndant, 

WiLSoM,  Juftici^  From  the  proceedings  laid  before  the 
Court,  it  appears  clearly  to  my  mind,  that  the  queftion,  on 
which  the  Caufe  muft  be  decided,  is  exdufi  vely  of  Admiralty 
jurifdiAion. 

Cu^HiNC,  Ju/iici^  It  doe»^  not  appear  to  me,  from  any 
part  of  the  record,  that  the  Circuit  Court  had  not  jurifdi£tion 
on  the  third  Count  in  the  declaration.  The  papers  and  depo- 
fitions  that  liavc  been  tranfmitted,  were,  no  doubt,  produced 
Upon  the  trial ;  and,  I  agree,  that  tliey  ought  to  be  regarded  as 
a  part  of  the  records  fiut  we  are  not  bound  to  receive  for 
truth,  everything  which  they  alledee ;  nor,  indeed,  can  we 
eivc  any  ef  their  ftatements  the  validity  and  force  of  a  h&i 
nnce,  they  only  amount  to  eviden<^e;  and  it  is  the  peculiar  and 
.txdufive  province  of  the  jury  to  infer  bSt%  from  the  evi- 
dence. 

That  the  court  had  not  jurifdi£lionon  thofe  Counts,  which  feem 
to  refer  to  a  queftion  of  prize,  is  no  reafon  fo&  excluding  aju- 
rif(fi£tion  upon  the  Count,  which  has  no  fuch  reference.  The 
contra£t  might  be  of  a  different  nature;  and  the  parol  teftimo- 
ny  (which  does  not  appear,  in  any  fhape,  on  the  record)  might 
have  fupported  it. 

The  Court,  being  thus  equally  divided  in  their  opinions, 
on  the  exception  to  the  jurifdiAion,  directed  the  Counfel  to 
proceed  to  the  difcuflion  of 

II.  The  Exceptions  to  the  Record. 

For  the  Plaintiff  in  Error.  The  exceptions  to  the  record 
may  be  claiTed  in  the  following  manner :— ift.  That  there  was 

VOL.  III.  T  not 
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1795-    not  a  court  competent  to  try  the  caufe,  and  render  judgment 
V,>V>^  therein.     It  appears  by  the  memorandum  in  the  margin  of  the 
record,  that  only  oQe  judge  fat  on  the  trial  and  decifion, 
though  the  Diftrift  Judge  was  actually  prefent;  whereas  the 
act  of  Con^reft   requires  two  judges  to  conftitute  a  Circuit 
Court.   I  FoL  Swiff  s  Edit.  /.^.  p/^o.   7  Volf  i.  p.  225.  6. 
except  in  certain  fpecific  cafes,  where  the  latter  act  empowers 
one  judge  of  the  Supreme  Court  to  hold  the  Circuit  Court 
alone.     But  as  the  general  conftttucion  of  the  court  requires 
two  judge-s,  nnd  two  judges  were  actually  prefent,  the  reafon 
for  one  only  fitting  on  the  caufe,  fliould  appear  on  the  record  to 
be  fuch  as  the  law  aUows.-:-2d.  That  the  action  is  brought  for 
money  had  and  received,  &c^  and  if  any  fuch  action  would  lie, 
all  who  are  interefted  muft  join'in  bringing  it;  whereas  there 
were  feveral  other  joint  owners  of  the  privateer's  prizes  (the 
captors)  who  are  not  parties  to  the  fuit.  7«ttr«.  of  Cong.  2  roL 
p*  107.     In  trefpafs  this  exception  muft  be  pleaded  in  abate* 
ment ;  but  in  ajfumpfit  it  may  be  taken  advantage  of  at  the  trial. 
Bull.  N.  P.  34.  isa.  2Stra.  8aa   Gilb.  L.  E.  106.   In  the 
prefent  cafe,  the  Plaintiffs  waved  all  t9ri\  and  whatever  pro- 
mife  the  law  raifed^  was  a  prom^fc  to  all  interefted  in  the  pro- 
perfy,  or  its  proceeds ;  which  included  the  mariners,  as  well  as 
the  owners  of  the  privateer*    But  even  if  the  action  could  be 
maintained  by  the  owners  of  the  privateer  only;  yet,  the  third 
Count  does  not  ftate  the  promife  to  be  to  all  the  owners.     A 
perfon  now  dead,  was  a  joint  owner ;  but  the  promife  is  ftated 
to  be  made  to.  John  Cahbot^  the  furviving  partner,  and  i|ot  to 
y.iifyf.  Cahhoty  in  the  life  time  of  A.  Vc. — 3d.  That  a  vari- 
ery  of  papers  and  depofitions  offered  in  evidence  by  the  Plain* 
tiffin  errr.r  (and  fome  of  which  had  actually  been  given  in  evi« 
dence  in  behalf  of  the  Defendant  in  error)  together  with  cer- 
tain refolutions  ofCongrefs,  and  the  exemplification  of  there* 
cord  in  the  forVner  fuit  of  Carlton  and  Binghamy  had  been  re- 
jected; and  ifanyoncof  them  was  improperly  rejected,  the 
judgment  below  muft  be   reverfed.     The  objection   to   ad- 
mit chofe  documents,  muft  reft,  either  upon  the  form  of  authen- 
tication, or  upon  the  nature  of  their  contents.     Thofe  which 
had  been  officially  depofited  in  the  Secretary  of  State's  OfEce» 
were  certified  in  the  form  prcfcribed  by  the  act  of  Conerefs  ^ 
I  Fol.  p.  43./  5;  the  record  of  the  action  of  Carlton  and  Bing^ 
haniy  was  an  exemplification  under  the  feal  of  the  proper  court; 
the  Refolutions  of  Congrefs  were  formally  extracted  and  cer- 
tified from  the  Journals ;  and  the  whole  evidently  related  to 
the  fubject  in  controverfy.     Mr.  Bingham  was  a  mere  ftake- 
bolder ;  and  an   iiidemnity,  at  Icaft,  (bould  have  been  tender, 
ed,  before  the  property  was  taken  from  him.     But  whenever 
the  queftion  of  damages  arof«|  it  was  oxaterial  to  fhew  that  he 

bad 
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liad  acted  diroughout  the  bufinefs  with  fidelity,  as  a  public  I795. 
agent,  with  the  approbation  of  Congrefs,  and  in  conformity  to  ^^^y^ 
the  trtift  repoftd  in  him  by  the  Marquis  de  BouilU^  which 
did  not  allow  him  to  pay  over  the  money,  till  a  right  to  it  wkS 
eftabliflicd  by  deciding  the  i|ueftion  of  prise.*  He  could  only, 
therefore,  defend  himfelf  by  (hewing  all  the  correfpondence  and 
proceedings  as  they  occurred.  In  all  mercantile  cafes,  indeed,  the 
correfpondence  of  an  agent  is  admitted  toihew  the  real  complexion 
of  the  tranfa£Hon  y  and  this  is,  certainly,  the  firft  inftance,  in 
which  a  court  has  refufed  to  allow  the  aSs,  or  ordinances,  of 
Congrefs  to  be  read  in  evidence.  With  refpcA  to  the  record 
of  Carlt9n  verfus  Bingham^  it  might  not,  perhaps,  be  regular 
to  give  it  in  evidence  as  a  bar  to  the  fubfequcnt  aAion,  unlefs 
it  was  oleaded ;  but,  on  the  prefent  occafion,  it  was  only  offer- 
ed to  mew,  that  other  perfons  had  fued  for  d)e  fame  thing ; 
that  Mr.  Bingham  was^  in  hSty  a  mere  ftake*  holder ;  and  that, 
therefore,  he  ousht  not  to  deliver  the  property  to  any  one  till 
the  legal  ownermip  was  eftabliihed,  nor  be  compelled  to  pay 
damages,  or  intereft,  for  the  detention,  whoever  might  be  the 
owner.  A  verdi6l  in  another  caufe  maybe  given  in  evidence, 
though  the  parties  are  not  the  fame,  if  the  defendant  was  bai- 
liff^, or  a^ent,  of  the  party  now  fuing.  Gilb.  ^5.  So  a  com- 
mon carrier  may  maintain  trover  for  the  Principal,  or  owner, 
of  the  goods  ;  and  a  verdiA  in  that  adtonmay  be  iriven  in  evi- 
dence, as  conclufive  againft  the  Principal,  in  an  adion  brought 
by  him  againft  the  carrier.    %  Efpinajje^  335.  Bull  N.  P.  33. 

For  tXit  Difendants  in  Error,  it  muft  be  premifed,'  that  the 
bill  of  exceptions,  is  not  fairly  drawn,  fince  it  omits  toftate  the 
evidence  on  behalf  of  the  Plaintiffs  below,  and,  therefore,  does 
not  bring  the  points  in  the  caufe. fully  4)efbre  the  court.  On  a 
writ  of  error,  however,  fa£ts  are  not  to  be  confidered ;  3  Bl. 
Com.  407.  and  from  the  ftatement  in  a  bill  of  exceptions  the 
court  will  infer  nothing.  BulL  N.  P.  316.  %  T.  Rep.  55.  125, 
But  to  proceed  to  the  exceptions  in  their  order. 

ift.  Exception.  The  court  was  conftituted,  agreeably  to 
the  provifions  of  the  afts  of  Congrefs.  It  is  dated  on  the  re- 
cord that  the  Diftrifl  Judge  did  not  fit  in  the  caufe ;  whether 
he  was  interefted,  or  not,  is  a  fa£l ;  and,  from  his  not  fitting, 
the  court  will  prefume  that  he  was  interefted.  i  Stra.  199. 

By 

•  Thequeftjon  might,  pcrhap;,  have  beeh  triH  by  a  monition  iflTuing 
to  Mr.  Binghum.  from  the  -Admiralty  of  Martrnpr^  on  which  m  decree 
would  br  binding  upon  all  the  world.  See  the  argument  of  Sir  IV'flUm 
5r9r/y  in3  T.  Rep.^^^  ;  and  Jut^i^e  SuuWs  opinion,  ^.  346.  Befidei,  it  ap- 
pears, chat  the  j^net  of  the  FrencA  government,  authoridng  the  Frenek 
courts  of  Admiralty,  to  try  and  determine  capturei  made  by  jlmiriemnt^ 
was  promulged  immediately  after  the  prize  bad  becQ  coofigaed  to  Mr* 
M'^if-mm^i  care.    jMfH.  Cong.  5  FoUp*  44f.  450. 
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X79S*  [By  the  Court.  This  exception  need  not  be  farther  an- 
L^^Y^  fwercd.  AVe  are  perfbdUy  clear  in  the  opinion)  that,  although 
the  DiftriA  Judge  was  on  the  bench,  yct^  if  he  did  not  fit  in 
the  caMfe,  he  was  abfent  in  contemplation  of  law;  and  that  the 
cafe  otherwife  comes  widiin  the  provifiont  of  the  a£ts  of  Con- 
grcfs.] 

2d.  Exception.  It  cannot' be  made  a  queftion  on  this  record, 
that  all  the  proper  Plaintiffs  were  not  joined  in  the  adion ; 
fince  the  jury  have  found  the  AJfumpfit  as  it  was  laid  in  the  de- 
claration. Befides,  there  is  nothing  to  (hew,  that  there  were 
any  other  parties;  the  owners  and  captors  might  have 
been  the  (ame ;  or  the  owners,  by  a  contrail  with  their  mari- 
ners (which  could  not  be  aflFeAed  by  the  prize  refolutions  of 
Congrefsjimight  have  entitled  themfelves  to  the  whole  of  the 
prizes.  The  ftatement  of  the  Izfk  on  the  motion  for  a  new 
trial,  is  merely  the  allegation  of  the  interefted  party,  contra- 
diAed  by  the  verdid,  and  the  reje£lion  of  the  motion. 

3^/.  Excittiott.    The  court  below  was  right  in  rqefting  the 
evidence  offered  by  the  Plaintiff'in  error.  That  the  papers  wer« 
offered  en  majflty  was  his  fault ;  and  even  if  fome  of  them  ihould 
be  deemed  good  evidence^  all  muft  be  admitted,  or  none.     But 
Mr.  Bingham* s  own  letters  to  Congrefs,  and  the  correfpond- 
ence  with  his  coui  fel,  could  not  be  evidence,  for  he  was  a 
party.     The  Marquis  de  BouilU*s  certificate,  which  has  been 
called  an  order,  is  nodiing  more  than  a  certificate  that  he  had 
previoufly  given  the  order  to  which  it  refers,  and  it  had  been 
given  in  evidence  by  the  Plaintiffs.     But  there  i&no  proof  that 
even  this  certificate  is  the  a£i  of  the  Marquis  de  Bouillei  for, 
the  Secretary  of  State  only  certifies,  that  the  original  of  the 
office  copy  is  on  his  files ;  and  there  is  no  evidence  that  the  ori- 
ginal was  figned  by  the   Marquis.     Being,  however,  merely 
the  ftatement  of  a  pre-exifting  fa£^  and  not  the  exemplifica- 
tion of  a  fecord,  certified  by  a  regular  officer,  it  fhould  be 
•proved,  like  every  other  faft,  in  the  courfeof  a  judicial  enqul- 
rv,  bv  the  oath  of  a  competent  witnefs :  the  hare  certificate  of 
tne  Marquis  de  Bouille  cannot  be  allowed  as  proof  of  a  fad, 
any  more  than  the  certificate  of  any  other  refp.e£lable  individu- 
al.    Yet,  admitting  that  the  Marquis  figned  the  certificate, 
and  that  the  certificate  is  competent  evidence  of  the  fad,  it 
was  enough  to  juftify  the  rejedion,  that  it  could  have  no  legal 
effcd  to  prevent  the  Plaintitts  below  from  recovering ;  for,  ^he 
Mafqnisde  Bouille* s  order  merely  authorifed  a  falcof  the  prize 
goods,  which  the  Plaintiff^s  never  impeached  ;  but,  on  the  con- 
trary, prefuming  the  falc  to  be  lawful,  they  brought  an  adion 
pf   ajfumtftty  inftcad  of   an    aftion  of    trefpafs,    or   trover. 
Though  he  might  order  a  falc,  the  Marquis  could  have  no  power 
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to  adjudge  who  (hould  enjoy  the  benefit,  nor  to  compel  Mr*  1795. 
Bingham  to  retain  thfe  money  from  its  real  owners.  Befidcs,  K^yf^ 
it  does  not  appear  that  the  property  came  into  Mr.  Bingham* s 
hands,  in  confequence  of  the  aft  of  the  Marquis  de  Bouille^ 
nor  that  the  Marquis  ever  had  poffeffion  of  it.  The  Marquis 
direds  the  proceeds  to  be  retained,  liabie  to  the  order  of  Con- 
grefi  :  but  this  could'give  no  jurifdi£lion  to  Congrefs  upon  the 
fubjeftj'and  Congrew  had,  of  itfelf,  no  right  to  decide  ta 
whom  payment  (hould  be  made«  The  z(k  of  the  Marquis  is, 
therefore,  merely  void  ;  and  leaves  the  queftion,  as  to  Mr. 
Bingham^  preciiely  where  it  ftood,  before  the  order  was 
written. 

The  refolutions  of  Congrefs  were,  alfo,  an  improper  kind  ot 
evidence  to  be  admitted  on  the  iflue  between  the  parties ;  parti- 
cularly after  Congrefs  had  become  interefted  by  promifing  in- 
demnification. They  were  not  in  the  nature  oC  a  law,  or  rule 
of  condud,  commanding  any  particular  act  to  be  done  by  Mr. 
Bingham ;  they  were  framed  fubfequcnt  to  his  act ;  and  tho* 
they  appeared,  ex  poftfa£io^  as  to  the  fale  of  the  prize  goods,  they 
neither  conunanded  that  fale,  nor  ordered,  or  approved,  the  de- 
tention of  the  proceeds,  which  alone  conftitutes  the  ground  of 
the  prefent  demand**  But  even  if  Congrefs  had  undertaken 
to  iiTue  fuch  orders,  their  authority  to  do  fo  might.reafonably 
he  quefttoned.  That  body  had  power  to  controul  the  opera- 
tions of  war ;  and,  as  an  incident  of  war,  might  lawfully  de- 
cide, conformably  to  its  appellate  jurifdiction,  the  queftion  of 
prize,  or  no  prize.  But  nere  was  no  original  fuit,  i^o  procefs 
pending,  no  panies  before  Congrefs,  in  relation  to  that  point; 
and  in  relation  to  the  private  controverfy  between  the  captors 
and  their  agent,  Conerefs  poflefTedno  authority  either  to  legif- 
late,  or  adjudicate.  Suppofihr,  however,  for  a  moment,  that 
they  had  authority  to  decide,  they  have  not  exercifed  it;  they 
hare  barely  eji^preiTed  an  opinion  ;  and  can  the  opinion  of  any 
man,  or  aflemblage  of  men,  be  given  in  evidence  ?  The  court 
had  a  right  to  judge,  not  only  whether  the  evidence  comes  ^om 
a  proper  fource,  but,  alfo,  whether  it  applied  to  the  &ct  in  if- 
fue :  for,  even  a  deed  is  not  evidence  unlefs  it  has  fqme  relation 
to  the  matter  in  difpute.  And  if.  the  refolutions  of  Con- 
grefs were  only  offered  in  mitigation  of  damages,  the  objection 
remained.     If  not  proper  on  the  main  queftion,  they  were  not 

proper 

*  rATiBRsoN,  Jyftict.  Does  noc'the  rnbfcauent  approbation  of  Coo- 
greft  amount  to  the  laihc  thing  as  if  they  had  liTued  a  precedent  order  ? 
.  Dixttr^  In  fome  cafes  that  principle  operates.  But  Congrefs  had  not 
competent  authority  to  proted  Mr.  Bingham  in  the  prefent  inftance^  either 
by  ifluing  a  previous  order,  or  by  cxprrlling  a  iubfequent  approbation. 
If  an  aft,  originally  wrong,  gave  a  parly  the  right  to  recover  damages;^ 
no  icfolution  of  Congrefs  could^  reirofpcAivcly^  alTeft  that  right. 
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^795*  proper  on  any  queftion)  inthecaufe}  and,  on  the  merits  it 
Ctf-y^  may  beramarked,  that  although  no  intereft  fhould  be  chareed, 
where  money  is  retained  by  aparty,  upon  any  legal  compuiuony 
or  with  the  confent  of  the  claiments,  there  was  no  reftraint  im- 
poTed  upon  Mr.  Bingham  hj  the  Marquis  di  BouilU^s  order, 
nor  is  any  confent  pretended. 

As  to  the  record  of  the  action  of  trover,  Carlton  v^Bing^ 
banty  it  was  not  pleaded :  and,  therefore,  could  not  be  a  bar 
to  theprefentfuit.  Neither  could  it  be  evidence;  for,  a  ver- 
dict in  troviry  is  not  evidence  in  ajfumpjiu  This  appears  from 
the  very  nature  of  the*  actions;  the  former  depending  on  the 
proof  of  a  wrongful  act  ,and  the  latter  upon  a  contract  exprefs, 
or  implied*  The  action  of  trover  failed,  bccaufe  the  fale  of 
the  goods  was  not  proved  to  be  unlawful,  or  tortious.  4  Bac» 
Ahr.  60.    I.  3  Mod.  166.  >?»♦  Abr.  tit.  i^  Evidence-,**  68.  4 

Fin.  Ahr,  a3.  pi  31. 

For  the  Plaintiff  in  Error ^  in  reply,  i.  It  is  objected,  that 
the  bill  of  exceptions  does  not  ftate  the  evidence  given  on  the 
trial  for  the  PlaintiiFs  below*  But  it  does  not  appear,  that  they 
gave  any  evidence  more  than  what  the  record  exhibits.  Thefta- 
tute  fays,  that  the  party  aggrieved  (hall  propofe  his  exceptionr 
to  the  opinion  of  the  court ;  but  there  is,  furely,  no  occaiion 
to  infert  any  part  of  the  evidence,  which  is  not  material  to  the 
point  of  exceptipn.  a  Injl.  427. 

[By  the  fcouRT.  It  is  exceedingly  clear,  that  the  bill  of 
exceptions  is  conclufive  upon  this  Court.  We  cannot  prefume, 
or  fufpect,  that  any  material  part  of  the  evidence  is  omittod. 
On  this  objection,  therefore,  nothing  now  need  be  added*.] 

a.  It  is  obje^ed,  that  the  papers  from  the  office  of  the  Secre* 
tary  of  State,  were  not  proper  evidence.;  and  that  though  fome- 
were  good,  they  could  not  be  received,  as  the  whole  were  offered 
in  majfe.  The  A8t  of  Congrefs,  however,  (15th  Sept.  1789) 
makes  copies  under  the  official  fealof  tht  Secretary  as  valid  in 
proof  as  the  originals  ;  and  it  is  no  reafon  for  rcje£ting  the 
papers,  when  ofrered  by  the  Defendant,  that  they,  or  a  part  of 
them,  had  been  ptevioufly  given  in  evidence  by  the  Plaintiffs. 
The  Court,  too,  might  have  fcparated  thofe  that  were  evidence 
from  the  reft.  As  to  the  contents  of  the  papers  :  The  letters 
of  Mr.  Bingham  were  material  to  fhcw  that  he  aftcd  as  the 
public  Agent  of  Congrefs  ;  that,  as  fuch,  he  had  taken  depofi- 
ttons  and  tranfmitted  the  (hip's  papers,  and  that,  he  had  ac- 
counted to  Congrefs  for  the  property.  The  correfpondcnce 
with  his  couiifel,  merely  fhews,  that  his  effe£ls  had  been  at- 
tached 

*  CvsHiNCy  Jufire^  did  not  feem  to  coincide  in  this  opinion^  but  the 
other  three  Judges  were  drcldc^. 
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tacfaed  on  aocount  of  this  demand  ;  and,  under  particular  cir-  1795* 
cumftances,  the  party's  own  aAs  are  evidence  in  his  favour.  Vi^y^ 
12  Fin.  Abr.  a4.  p.  34,  35.  2  Eq.  Ahr.  409.  The  Marquis  ie 
BouilU^s  order,  given  in  evidence  by  the  Plaintiffs,  was  only  a 
tranflation,  while  the  French  original,  offered  by  the  Defend- 
ant, was  rejcAed.  The  certificate  of  aChief  Executive  Ma- 
giftrate,  is  good  evidence  without  an  oath.  3  BL  Com.  331. 
The  certificate  would  prove,  that  die  caufe  was  entirely  of  Ad- 
miralty jurifdidion;  and  whether  the  certificate  was  ex  f  oft 
fa&Oy  or  not,  the  Jury  ought  to  decide.  The  17th  article  of  the 
French  Treaty  relates  to  captures  from  Enemies  ;  but  this  was  a 
capture  from  a  Neutral ;  fo  the  Governor  had  a  right  to  inter- 
fere. The  Refolutions  of  Congrcfs  are  (fated  in  the  Bill  of 
Exceptions  to  be  concerning  the  fubjeA  matter  of  the  nufe ; 
and  it  muft  be  prefumed  that  the  Refolutions  were  fuAcientlv 
proved.  The  Record  of  Carlton  verfus  Bingham^  (when  Carl" 
ton  fued  as  Bailiff*  to  die  owners)  ought  certainly  to  have  been 
admitted  in  midgation  of  damages>  as  it  (hews  that  Mr.  Bing* 
bam  could  noc  have  paid  the  money  with  fafety  to  the  prefent 
claimants,  till  the  queflion  of  prize  was  determined.  4  Co.  94.  b. 

The  Judges,  after  fome  adviiement,  delivered  their  opinions^ 
feriatinL 

Patterson,  7i^/V/.  I  am  clearly  of  opinion,  that  the 
certificate  of  the  Marquis  de  Bouille^  regiftered  in  die  Admi- 
ralty ol  Martinique^  ought  to  have  been  admitted  as  evidence 
upon  the  trial  of  this  caufe.  He  was  Governor  of  the  Ifland« 
pofleffing  a  high  executive  and  fuperintendine  controul ;  and 
we  muft  prefume,  that  he  aded,  on  this  occaiion,  with  legid* 
mate  authority. 

Thofe  letters  which  were  written  to  Con^refs  lyy  Mr.  Bing^ 
ham^  at  the  time  of  the  tranfadion,  (houl?,  likewife,  in  my  opi' 
nion,  have  been  fubmitted  to  the  fury.  On  the  arrival  of  the 
captured  veflTel,  the  Governor  might  have  awarded  abfdute  re- 
ftitution :  but,  chufirtg  to  adopt  a  middle  courfe,  he  direded 
the  cargo  to  be  fold,  and  the  proceeds  ta  remain  in  the  hands  of 
Mr. ^Bin^hanty  as  the  Agent  of  Congrefs,  till  Congrefs  Should 
inftniA  him  how  to  z£t.  In  the  chara^r  of  a  public  agent, 
therefore,  Mr;  JS/if^^^t^/rf  received  the  propertv;  and  hiscotem- 
poraneous  correfpcnidence  on  the  fubjeft,  in  that  chancer,  with 
the  American  government,  was,  ceruinly,  proper  evidence,  to 
Ihew  the  original  nature  and  complexion  of  the  hBt%  in  contro- 
vdfy.  I  have  more  doubts  on  ihe  admiffibility  of  the  other 
letters  referred  to  in  the  Bill  of  Exceptions.;  but,  in  rdadon 
to  them,  it  is  unneceflary  to  give  a  decided  opinion. 

With  refpe£lto  the  Kefdudons  of  Congrefs,  two  queftions 
mav  be  propofed,  in  order  t6  determine,  whether  they  ought 
to  nave  been  admitted  as  evidence ;  r.  Had  Congreft  authority 
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<795*  to  pafs  fuch  Refolutions  ?  and  2«  Did  the  Refolutions  relate  to 
K^/^yy^  the  fubje£l  of  the  controvcrfy  ?  I  have  lately  had  occafion,  in 
the  ca(c  of  Doane  verfus  Penhallow^  to  exprefs  my  fentimcnts 
at  large  on  the  authority  of  Congrefs  (of  which,  in  its  applica- 
tion to  the  prefent  obje£V,  I  do  not  entertain  the  flighted  doubt) 
And  no  man  of  common  candour  can  hefitate,for  a  moment,  to 
pronounce,  that  the  Refolutions  have  an  immediate  and  necef* 
lary  connexion  with  the  merits  of  the  caufe.  They  ought, 
then,  to  have  been  admitted  ;  but  what  fhould  be  their  force 
and  operation,  is  another  point,  not,  at  prefent,  before  tbe 
Court. 

I  am,  alfo,  of  opinion,  that  it  was  improper  to  reject  the  De- 
podtions,  which  Mr.  Bingham  had  taken,  in  his  public,  official, 
character,  to  afcertain  the  circumftances  of  the  capture,  and  the 
property  of  the  veflfel  and  cargo,  at  the  time  the  fuppofed  prize 
was  carried  into  Marti  liqui. 

I&EDELL,  Jujlice.  It  appears  fatisfactorily  to  me,  that  ma- 
ny of  the  documents  oiFered  in  evidence,  have  been  improperly 
rejected.  From  an  infpectionofall  the  papers,  which  are  at- 
tached'to  tbe  Record,  the  nature  of  the  diipute  mav  be  eafily  a- 
fcertained.  The  PlaintiiB  alledge  that  Mr.  Bingham  received, 
on  their  account,  as  their  agent,  property  which  had  been  cap- 
tured by  them  as  prize  ;  and  that,  whether  the  capture  was 
lawful,  or  not,  he  was  bound  to  account  to  them,  though  they 
might  be  refponfiblc  to  the  original  owners,  if  any  wrong  had 
been  committed.  To  this  charee,  Mr.  Bingham  anfwers,  that 
Jic  never  was  the  Agent  of  the  PlaintiiFs,  but  a  Public  A^nt ; 
and  that  he  did  not  receive  the  property  from  them  on  their  ac- 
count; but  from  tht  Marquis  di  BouitUy  on  account  of  the 
true  owners.  Admitting  either  of  thefe  portions,  a  direct  and 
certain  confequence  will  infue.  If  the  Plaintiffs  are  right,  the 
confequence  is,  that  Mr.  Binghatn  ought  to  furrender  the  prize 
property,  or  account  for  its  proceeds,  to  them ;  and  though  they, 
as  captors,  may  be  fued  by  the  neutral  claimants,  the  exiftence 
of  a  neutral  claim  will  not  Juftify  his  refufal  fo  to  furrender,  or 
account.^  But^  if  the  De^ndant  is  right,  the  confequence  is, 
that  he  ought  not  to  deliver  up  the  property  to  the  Plaintiffs  un- 
til it  has  been  afcertained  that  the  capture  was  lawful,  which 
muft  be  done  through  the  medium  of  a  Prize  Court,-not  by  a 
Judgment  in  a  Court  of  common  law.  From  this  view  of  ths 
controverly,  therefore,  it  muft  be  of  great  moment  that  Mr. 
Bingham  mould  have  an  opportunity  to  (hew,  that  he  had  act- 
ed, throughout  the  bufinefs,  as  the  rublic  Agent  of  the  Unittd 

States  \ 

•  See  the  Cafe  referred  to,  />^.  1  hi^vc  not  thought  it  material  to 
prefcrve  the  order  of  time,  ia  which  the  Cafes  occvrred,  any  further  thaa 
Wy  deiignating  ihrrefpedive  Terms. 
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States ;  and  that  his  communications  to  Congref§  were  open,  1795. 
fair,  and  faithful.  If,  indeed,  he  had  given  ^^r^/ ttftimony  on  ^^Y^ 
thefe  points,  his  opponents  might  have  called  for  the  records  of 
the  appointment  and  correfpondence,  as  affording  higher  proof. 
I  am,  therefore,  of  opinion,  that  Mr.  Binjfjam's  ofRcial  letters, 
(forrie  of  which  were  written  before  any  difpute  exided,  or 
could  reafonably  be  anticipated)  ought  not  to  have  been  re- 
jected. 

The  Refolutions  of  Congrcf«,  likewife,  were  proper  evi- 
dence ;— *iot,  indeed,  to  prove,  that  the  Plaintiffs  were  not  en- 
titled to  the  money  in  queftion,  but  to  prove  chat  the  Defendant 
was  recognized  in  the  tranfaction  as  the  Agent  of  Congrefs. 
The  Refolutions  are  not  to  be  conlidered  as  the  mere  expreilion 
of  a  CongreiEonal  opinion,  but  as  an  acknowledgment  that  Mu 
Bingham  was  a  public  agent,  and  that  the  public,  as  his  prin- 
cipal, was  accountable  for  the  monev. 

l*he  certificate  of  the  Marquis  ae  Bouille^  whether  regard- 
ed as  an  original  order,  or  as  the  evidence  of  a  parol  order, 
previoufly  given,  ought  to  have  been  laid  before  the  jury.  The 
Marquis  adled  officially,  as  Governor  and  Commander  in 
Chief;  and  we  mud  prefume,  that  he  exercifcd  a  lawful  au- 
thority, in  a  lawful  manner. 

Under  tliefe  circumftances  it  only  remains  to  confidcr,  what 
courfe  fhould  be  'purfued  by  the  Court,  in  order  to  give  the 
Defendant  the  benefit  of  a  trial,  upon  a  full  view  of  his  legal 
proofs.  I  think,  for  that  purpofe,  that  a  Venire  Facias  de  novj 
ought  to  iffue.  For,  althoueh  a  Court  of  common  law  has  no 
jurifdi3ion  of  the  queftion  of  prize  5  yet,  whether  it  is  neccflli- 
xy  in  the  prefcnt  cafe  to  determine  that  queftion,  muft  depend 
upon  the  fads,  which  are  eftabliflied  at  the  trial.  On  a  Count 
for  money  had  and  received,  &c.  the  Court  below  has,  prima 
yi/i:/V,jurifdi£lion;  and  if  the  jury  fliall  think  Mr.  Bingham 
was  merely  the  agent  of  the  Plaintifts,  the  validity  of  the  cap- 
ture, as  prize,  can  form  no  ingredient  in  deciding  the  iffue.  If, 
on  the  contrary,  the  jury  (hall  think  Mr.  Bingham  afled  as  ii 
public  agent,  their verdidt  muft  be  in  his  favour;  as  he  was 
hound  to  keep  the  property  for  the  real  owners  ;  and  the  cap- 
tors can  never  fliew  that  they  arc  the  real  owners,  until  the 
veflcl  and  cargo  have  been  condemned  as  prize,  by  a  compe- 
tent tribunal.  The  captors  may  then  proceed  againft  iVlr. 
Bingham  in  a  Court  of  Admiralty^  whofc  decree  of  condemna- 
tion, operating  againft  all  the  world,  would  entitle  the  captors 
to  receive  the  money,  and  juftify  Mr.  Bingham^  or  Ccngreft, 
in  paying  it. 

VViLsoN,  yij///V^.  In  fcveral  inftances,  I  concur  in  \\\t 
lenttments,  that  have  been  delivered  by  the  Judges,  who  have 
preceded  me  ;  but,  I  think,  it  is  unncccffary  to  (pccify  the  par- 

Voi.  III.  G  ticulars 
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1 795'  ticularS)  or  to  amplify  the  reafons,  fince  I  continue  clearly  irt 
V-^yO  my  opinion  on  the  point,  which  was  fcparately  argufd,  that  this 
caufc  is  exclufively  of  Admiralty  jurifdidion.  On  that  ground 
I  chufc  entirely  to  reft  the  judgment  that  I  give  :  but  it  leads 
inevitably,  alfo,  to  another  condufion,  that,  the  Court  nothav- 
iiig jurifdiSion, a  ^4r«/r^  Facias  de  novo  (which,  in  cfFeft,  di- 
rc&s  thcexercifeof  jurifdidion)  ought  not  to  iflue.  I  am, 
therefore,  for  pronouncinei  fimply,  a  judgment  of  reverfal. 

Paterson,  Jujftce.  1  cannot  agree  to  fend  a  Venire  Fa* 
lias  de  nov^  to  a  Court>  which,  in  my  opinion,  has  no  jurifdic- 
tion  to  try,  or  to  decide,  the  caufc. 

CusKiNG,  Jujiice.  I  Iha!l  give  no  opinion  upon  the  qucf- 
tion  of  affirming,  or  reverfir^,  the  Judgment  of  the  Court  be- 
low. My  bredircn  tliink  there  is  error  in  the  proceedings ; 
and  they  arc  rieht  to  /cclify  it.  On  the  qucftion,  however, 
of  awarding  a  Venire  Facias  de  noz^o^  I  agree  with  Judge  Ire- 
dell :  But,  as  the  Court  are  equally  divided,  the  Writ  cannot 
ifTuc. 

Judgment  revcrfed  ;  but  no  writ  of  Venire  Facias  de  novo 
was  awarded. 


The  UKiTii)  States  ve^fus  Judge  Lawrence. 


A  MOTION  was  made  by  the  Attorney  General  of  the 
±^L  United  Sutes  (Bradford)  for  a  Rule  to  fliew  caufc  why 
a  Mandamus  (hould  not  be  directed  to  John  Lawrence, 
Judge  of  the  DfiTriS  of  New-torky  in  order  to  compel  him  to 
ilfue  a  warrant,  for  apprehending  Captain  Barrc^  commander 
Q^  the  frigate  Le  Perdrix^  belonging  to  the  French  Re- 
public. 

The  cafe  was  this  : — Captain  -Burr/,  foon  after  the  difperflT^n 
cf  a  French  convoy  on  the  American  coaft,  voluntarily  aban- 
doned his  (hip,  and  became  a  rcfidcnt  in  New^Tork.  The  Vice- 
Conful  of  the  French  Republic^  thereupon,  made  a  demand,  in 
writing,  that  Judge  Lawrence  would  iflue  a  warrant  to  appr^r 
hend  Captain  Carrey  as  a  dcfcrtcr  from  Le  Perdrixy  by  virtue 

of 
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of  the  9th  Article  of  the  Confular  Convention  between  the    1795. 
United  States  and  France ^yn\i\c\\\s  exprefled  in  thcfe  words  :    \^^>r^i^ 

•*  Art.  9.  The  Confuls  and  Vice-Confuls  may  caufe  to  be 
arrefted  the  Captains,  Officers^  Mariners,  Sailors,  and  all  other 
perfons,  being  part  of  the  crews  of  theveflels  of  their  refpeftive 
nations,  who  mall  have  deferted  from  the  faid  veflTels,  in  order  to 
fend  them  back  and  tranfport  them  out  of  the  country.  For 
which  purpofe,  the  faid  Confuls  and  Vice-Confuls  (hall  addrefs 
themfelves  to  the  Courts,  Judjges,  and  Officers  competent,  and 
ihall  denumd  the  faid  deferters  m  writing,  proving  by  an  exhi- 
bition of  the  regifter  of  the  veflel,  or  fliip*s  roll,  that  thofc  men 
were  part  of  me  faid  crews ;  and  on  this  Oemand,  fo  proved, 
(faving,  however,  where  the  contrary  is  proved)  the  delivery 
mall  not  be  refufed;  and  there  (hall  be  siven  all  aid  and  aflift- 
ance  to  the  faid  Confuls  and  Vice-Confuls  for  the  fear«h,  fei-  • 
zure,and  arreft,ofthe  faid  deferters,  who  (hall  even  be  detained 
and  kept  in  the  prifons  of  the  country,  at  their  requeft  and  ex* 
pence,  until  they  (hall  have  found  an  opportunity  of  fending 
them  back ;  but  if  they  b^  not  fent  back  within  three  months, 
to  be  counted  from  the  day  of  their  arreft,they  ihall  be  fet  at  li- 
bernr,  and  (hall  be  no  more  arrefted  forthe  fame  caufe."  2  A'^.  392. 

To  the  Vice-Conful*s  demand  the  Judge  anfwered,  "  that 
it  was,  in  his  opinion,  neceflary,  before  a  warrant  could  iflue, 
that  the  applicant  fhould  prove  by  the  rergifter  of  the  (hip,  or 
i.ole  d^ Equipage^  that  Captain  Barre  was,  in  hAj  one  of  the 
crew  of  Le  Perdrix:*  The  Vice-Conful  replied,  «  that  the 
(hip's  regifter  was  not  in  his  poflTeflion  \  but,  at  the  fame  time, 
ftated  various  reafons  why  he  fhould  be  admitted  to  produce 
collateral  proof  of  the  hti  in  queftion,  inftcad  of  being  oblig- 
ed to  exhibit  the  (hip's  regifter  itfelf;  and  declared,  that  in 
fuchcafe,  he  would  give  the  judge  all  the  proof  that  could  be 
defircd."  .  The  Judge  perfcvering  in  his  original  opinion  on  ^ 
the  fubjecl,  that  "  the  mode  of  proof  mentioned  in  the  9th  ar- ' 
tide  of  the  Convention  was  the  only  legitimate  one,  and  that 
he  could  not  difpenfe  with  it  j"  the  V  ice-Conful  obtained  a  co- 
py  of  the  Role d' Equipage^  certified  by  the  French  Vice-Con- 
ful  at  Bo/lony  under  the  Confular  feal ;  and  franfmitted  it  to 
the  Judge,  with  another  demand  for  a  warrant  to  arreft  Capr« 
Barre;  contending  that  this  copy  was  entitled  to  the  fame  ref- 
pe£l  as  the  oiiginal  inftrument,  by  virtue  of  the  5th  article  of 
the  Convention,  which  is  inthefe  words: 

**  Art.  5.  The  Confuls  and  v  ice-ConfuIs  rcfpe£lively  (hall 
have  the  exclufive  righi  of  receivine  in  their  chaiKcry,  or  on 
board  of  veflels,  thedeclar?.tioii<  ?i\d  all  the  other  afls,  Mrhich 
the  Captains,  Maftcrs,  Crews,  Paficngcrs,  and  Merchants  of 
their  nation  may  chufe  to  make  there,  even  ihleir  tcli.imcnts  and 

her  difpofais  by  bft  will :  And  the  ropirs  of  the  faid  acts,  du- 
ly 
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1795.  Iv  authenticated  by  the  faid  Confuls  or  Vicc-Confuls,  under 
V^^VX^  the  feal  of  their  Confulate^  fliall  receive  fiiith  in  law,  equally 
as  their  originals  would,  in  Al  the  tribunals  of  the  dominions 
of  the  Moft  Chriftian  Kine,  and  of  the  United  States.  They 
(hall  alfo  have,  and.excluuvely,  in  cafe  of  the  abfence  of  the 
teftamentary  executor,  adminKtrator,  or  legal  heir,  the  right  tB 
inventory,  liquidaie  and  proceed  to  the  falc  of  the  perfonal  ef- 
tateltft  by  fubje6ls  or  citizens  of  their  nation,  who  (hall  die 
withirr  the  extent  of  their  Confulate ;  they  ihali  proceed  there- 
in with  the  affiftance  of  two  merchants  of  their  faid  nation,  or 
for  want  of  them,  of  any  other  at  their  choice,  and  (ball  caufe 
to  be  dcpofitcd  in  their  chancery,  the  efFe£ls  and  papers  of  the 
faideftates;  and  no  officer,  military,  judiciary,  or  of  the  police 
of  the  country,  ihall  difturb  them  or  interfere  therein,  in  any 
manner  whatfuever :  but  the  f.iid  Confuls,  and  Vice-Confuls 
fliall  not  deliver  up  the  faid  effeds,  nor  the  proceeds  thereof, 
to  the  lawful  heirs,  or  to  their  order,  till  they  fliall  have  caufed 
to  be  paid  all  Jebts  which  the  deceafed  AvaU  have  contracted  in 
the  country ;  for  which  purpofe  the  creditors  fliall  have  a -right 
to  attach  the  faideffecEb  in  their  hands,  as  they  might  in  thofe 
of  any  other  individual  whatever,  and  proceed  to  obtain  fale  of 
them  till  payment  of  what  (hall  be  lawfully  due  to  them.  When 
the  debts  fliall  not  have  been  contraded  by  judgment,  deed,  or 
note,  the  fignature  whereof  fliall  be  known,  payment  fliall  not 
be  ordered  but  on  the  creditor's  giving  fufficient  furety,  refi- 
dent  in  the  country,  to  refund  the  fums  he  fliall  have  unauly  re- 
ceived, principal,  intereft  and  ccrfls  f  which  furety  neverthelefs 
fliall  fland  duly  difcharged,  after  the  term  of  one  year  in  time 
of  peace,  and  of  two  in  time  of  war,  if  the  demand  in  dif* 
charge  cannot  be  formed  before  the  end  of  this  term  againft  the 
heirs  who  fliall  prefent  themfelves.  And  in  order  that  the  heirs 
may  not  be  umuftly  kept  out  of  the  efFcfts  of  the  deceafed,  the 
Confuls  and  V  icc-Confuls  ftial!  notify  his  death  in  fome  one  of 
the  gazettes  pubjilhed  within  thtir  Confulate,  and  they 
fliall  retain  the  faid  efFeCts  in  their  hands  four  months  to  an- 
fwer  all  demands  which  fliall  be  prefented  n  and  they  fliall  be 
bound  after  this  delay  to  deliver  to  the  perfons  fucceeding  there- 
to, what  fliall  be  more  than  fufficient  for  the  demands  which 
fliall  have  been  formed."  2  f^oL  384. 

The  Judg^,  however,  declared  that  "  he  did  not  confider 
the  copy  of  the  reeifter,  to  be  the  kind  of  proof  dcflgnated  by 
the  9:h  article  of  the  Convention ;  and  that  till  the  proof  fpe- 
cified  by  the  cxprefs  words  of  the  article  was  exhibited,  he 
could  not  deem  himfelf  authorifcd  to  iflue  a  warrant  for  appre- 
hending Captain  Barre," 

Under  thefe  circumftances,  the  Miniftcr  of  the  French  Re^ 
public  applied  to  ^he  Executive  of  the  United  Statesy  complain- 
ing 
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ing  of  the  Judgc*8  refufal  to  ifluc  a  warrant  againft  Captain     1795. 
Barriy  as  a  manifcft  departure  from  the  pofitive  provifions  of  v^^v^^ 
the  Confular  Convention  }  and  the  prefcnt  motion  was  made, 
in  order  to  obtain  the  opinion  of  the  Supreme  Court,  upon 
the  fubjed,  for  the  fatisfadion  of  the  Minifter. 

The  rule  was  oppofed  by  Ingerfoll  and  W.  Tilghman^  who 
contended,  I.  That  the  original  regifter  of  the  veffti,  or  fhip's 
Rotl^  was  the  only  admiffible  evidence  under  the  9th  article  of 
the  Convention }  and  IL  That  in  the  prefcnt  cafe  the  Judge 
hasr  in  faSi,  given  a  judgment ;  and  although  a  mandamus  will 
lie  to  compel  the  Judge  of  an  inferior  Court,  to  proceed  to 
give  judgment,  it  will  not  lie  to  prefcribe  what  judgment  he 
ihall  give. 

•*  I.  The  treaty  has  placed  the  fubje£l  in  controverfy  upon  a 
footing  diflFercnt  from  the  law  of  nations ;  for,  independent  of 
podtive  compa^  no  Government  will  furrender  deferters,  or 
fugitives,  who  make  an  afylum  of  its  territory.  This,  then, 
is  a  new  law  introdudory  of  a  new  remedy ;  and  whenever  a 
new  remedy  is  fo  introduced^  (more  efpeeially  in  acafe  fo  highly 
penal)  it  muft  be  ftri£lly  purfued.  i  WiL  164.  ^Bac.  Ahr. 
647,  651.  Theoth  article  of  the  Confular  Convention,  may 
therefore,  be  conndered  in  a  twofold  point  of  view— >ift.  As  to 
the  true  conftn^£lion  of  the  words :— and  3d.  As  to  the  com- 
petency of  a  copv  of  the  reeifter,  or  (hip's  Roll^  to  be  receiv- 
ed in  evidence^  6y  any  analogy  to  the  common  law  rules  of 
evidence.— ift.  The  words  of  the  article  are  full  and  cxprcfs, 
thatthe  Conful  (hall  prove  the  deferters,  whofe  arreft  he  de- 
mands, to  be  part  of  the  (hip's  crew,  ^  by  an  exhibition  of  the 
regifter  of  the  veflTcl,  or  (hip's  RolV* ,  If  thofe,  who  drew 
the  inftrument,  and  appear  throughout  to  have  perfe£lly  under- 
stood the  import  of  the  words  they  ufed,  had  not  intended  to 
fix  afpecific  mode  of  proof,  a  fpeciiic  mode  would  not  have 
been  mentioned  in  this  cafe;  but  the  kind  of  evidence  would 
have  been  left  at  large,  as  in  the  14th  article,  where,  in  another 
cafe^  proof  of  citizen(hip  is  to  be  made,  ^^by  legal  evidence.^' 
But,  in  fa£t,  the  (hip's  RolLis  the  beft  evidence  which  the  na* 
ture  of  the  cafe  admits  5  and,  if  anv  other,  is  allowed,  it  muft 
depend  upon  the  mere  difcretion  of  the  Judge.  '  The  individu- 
als of  the  French  iration,  as  well  as  the  Republic^  arc  intcrcft- 
cd  in  the  conftrudion  of  the  article ;  (ince  it  deprives  them  of 
that  protedion  within  our  territory,  to  which  they  would  other- 
wife  be  entitled ;  and  their  intereft  becomes  peculiarly  import- 
ant, when  we  confider  the  exiftingcircumftancesof  the  nation. 
Beftdes,  whatever  inconveniency  might  flow  from  this  ftrift 
conftruSion,  if  it  is  the  genuine,  fixed,  meaning  of  the  treaty, 
the  court  cannot  change  it  on  that  account.  4  nac.  Jbr.  652, 
16  Mod.  344.     The  inconveniences,  however,  arc  ?ggrav^ti;d 

beyond 
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1795.    beyond  their  real  force.     The  cafes  contemplated,  were,  obvi- 
V>nrv/  oufly,  cafijsof  dcfertion  brfore  theveflel  left  the  port,  in  which 
it  would  ^ways  be  cafy  to  exhibit  the  regifter,  before  a  warrant 
was  iffued.     The  zSt  of  Congrcfs,  vetting  this  jurifdiaion  in 
the  Diftrift  Judges,  may,  indeed,  be  too  reftrided,  inafmuch 
as  it  does  not  give  each  uiftrift  Judge  a  power  to  iffue  his  war- 
rant to  all  parts  of  the  United  States^  by  which  the  neceffity  of 
applying  to  the  Judge,  of  every  Diftrirf,  into  which  a  defetier 
might  efcape,  and  the  confequent  neceffity  of  exhtbitine  the 
originafl  -R^//  on  every  fuch  application,  would  be  avoided. 
The  inconveniences  fuggetted  might  therefore  be  obviated  by 
Congrefs  ;  and  even  the  government  of  France  might  introduce 
a  remedy,  by  direding  the  original  RoUxn  cafes  of  dcfertion, 
to  be  depofiied  with  the  Conful,  and  certified  copies  t6  be  fur- 
nilhed  to  the  Captains  of  the  refpedive  (hips.     But  it  is  con- 
tended, that  admitting  the  exhibition  of  the  original  Roll  to  he 
requifitc,  /till  it  is  fufficient  to  txVAAt  \t  before  the perfon  is  de^ 
nvered\ — it  need  not  be  exhibited  before  the  warrant  ijfues  to 
nrreji  him.     This,  however,  cannot  be  the  true  conftrudion  of 
the  article,  upon  a  fair  analyfis  of  its  different  parts.     In  the 
firft  part  the  arrejl  of  deferters  only  is  mentioned,  **  in  order 
to  fend  them  back  and  tranfpoirt  thcra  out  of  the  country  ;**— r 
rtien,  it  is  faid,  ^  for  which  purpofe  (that  is,  for  the  purpofeof 
the  ar^eji)  the  Confuls  and  Vice-Confuls  fliall  addrcfs  them- 
felves  to  the  Courts,  Judges,  and  Officers  competent,  and  ftall 
demand  the  faid  defcrter  in  writing,  proving  by  an  exhibition  of 
the  regifler^  or  Jhip*s  roily  that  thofe  men  were  part  of  the 
crew,  &c.  and  the  claufe  of  delivery  follows,  providing,  that 
"  on  this  demand,  fo  proved,  the  delivery  ftiall  not  be  rcfufed." 
On  what,  then,  is  the  Judge  to  ground  his  warrant,  if  not  on  the 
exhibition  6f  the  roll  ?  There  is  no  other  proof  mentioned  in  the 
article ;  and,  certainly^  proof  of  fome  kind  muft  be  made,  before 
the  warrant  iffues.  "  No  warrants  (hall  ilTue  (favs  the  6th  article 
of  the  amendment  to  the  Federal  Conftitution)  but  upon  probable 
caufe,  fupported   by  oath,  or  affirmation :"  And  in  this  cafe, 
if  previous   proof  has  been  made,  there  is  nothing  to  prevent 
the  warrant's  containing  a  claufe  of  immediate  delivery;  lince 
tht  deferter  is  only  to  be  committed  and  imprifoned  at  the  in- 
ftance  of  the  Conful. — 2d.  If,  then,  an  exhibition  of  the  (hip's 
.roll  is  ncceflary,  the  fecond  confideration,  arifing  en  the  con- 
ttrudtion  of  the  article,  is,  whether  by  analogy  to  the  common 
law  rules  of  evidence,  a  copy  ought  to  be  received,  inftead  of 
the  original.     It  is  a  general  rule,  that  the  copy  of  a  deed,  or 
other  exfianeous  proof  of  its  contents,  cannot  be  given  in  evi- 
dence, unlefs  it  is  firft  (hewn  that  the  original   did  once  exift, 
and  that  it  had  been  deftroycd  or  loft,  or  is  in  the  poflTeffion  of 
the  adverfe  party,     i  rez.  389.   Ej^.  Dig.  780.  785.  to  Co. 
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9s.  In  the  prefent  cafe,  the  only  requifite  of  thc.rule  thai  is  1795. 
fiitisfied,  eftabliflies  the  exiftence  of  the  roll ;  but  proves,  at  the 
(ame  time,  that  it  has  not  been  loft  or  dcftroyed,  and  that  it  is 
(or  at  leaft  that  it  waft  when  the  warrant  was  applied  for)  in 
the  pofleffionof  the  Conful  at  Boji^n.  So  ftridly  has  the  rule  been 
adhered  to,  that  even  the  acknowledgment  of  the  oblieor  will 
not  be  received  as  evidence  that  a  bond  was  executed  by  him ; 
the  fubfcribing  witnefs  muft  be  produced*  Doug.  205.  4  Burr. 
2275.  As  to  the  inference  drawn  by  the  Conful,  from  the  5th 
article  of  the  Convention,  in  fupport  of  a  copy  of  the  Roll  as 
competent  evidence,  the  article  clearly  relates  to  matters  tranf- 
aSed  by  Confuls  in  virtueof  their  fpecified  confular  powers,  but 
not  to  the  authentication  of  foreign  inftruments,  deeds,  or  com- 
miffibns. 

II.  But  whatever  may  be  the  Opinion  of  this  court  on  the 
conftruAion  of  the  article  in  queftion,  they  cannot  interpofe  by 
mandamus^  to  conipel  the  Diftrift  Judge  to  adopt  their  judg- 
ment, inftead  of  his  own,  as  the  rule  of  decifion,  in  a  cafe  judi- 
cially before  him.  The  Supreme  Court  may,  it  is  true,  ifllie 
writs  oi mandamusy  in  cafes  warranted  by  the  principles  and  ufor 
ges  of  law  I  (i  f^ol.  p.  58.  f.  14. J  but  there  is  no  ufage  or 
principle  of  law  to  warrant  tne  imiide  of  a  mandamus  in  a  cafe 
like  the  prefent.  By  the  Aft  of  Cfongrefs  (2  f^oL  p.  56.  the 
Diftrift  Judge  is  appointed  the .  competent  judge,  for  the 
purpofes  cxpreffcd  in  the  9th  article  of  the  Convention ;  the 
Conful  applied  to  him  as  fuch ;  ahd  the  Judge  rcfufed  to  iiTue 
his  warrant,  becaufe,  in  his  opinion,  the  evidence  required  by 
the  article  was  not  produced.  The  aft  of  ilTuing  the  warrant 
is  judicial^  and  not  minijleriali  and  the  refufal  to  ifflue  it  for 
want  of  legal  proof,  was  the  exercifc  of  a  judicial  zut}\oni\\ 
Where  any  other  court  has  competent  juryditlion^  the  court 
will  not  interfere  by  mandamus  to  controul  it.  EJ^.  Dig.  668. 
4  Burr.  2205.  In  a  variety  of  cafes  the  ftrefs  is  laid  on  the  aft 
being  mini/ierial^  and  not  judicial,  j  Wilf.  125.  283.  Efi. 
Dig.  662.  663.  666.  669.  512.  55a.  530.  I  Stra.  113.  302. 
I  Fent.  187.  T.  Raym.  2x4.  I  Bl.  Rep.  640.  3  Bac.  Mr. 
53T.  I  Burr.  131.  4  Com. Dig  007. 208.  Carth.  450.  2  Stra., 
835.  Sayre's  Rep.  lOo.  It  is  juftly  faid,  however,  that  a  writ 
of  mandamus  ought  in  all  cafes  to  be  granted,  where  the  law 
has  provided  no  fpecific  remedy,  though  on  the  principles  of 
juftice  and  good  government,  there  ought  to  be  one.  £/p. 
Dig.  661.  4  Com.  Dig.  205.  And,  it  has  been  generally  faid, 
that  writs  of  mandamus  are  either  to  reftore  a  perfon  deprived 
of  fome  corporate,  or  other  franchife,  or  right ;  or  to  admit  a  per- 
fon  legally  entitled.  3  Burr.  1267.  a  nurr.  1043.  ^^  ("pon 
a  more  extenfive  bafis)  to  prevent  a  failure  ofjuftice,  to  enforce 
the  execution  of  the  common  law,  and  to  efteftuate  Tome  fta- 

tute- 
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1795.  tute:  but  it  has  never  been  allowed  as  a  urtvate  remedv  for  il 
K,y\''KJ  party,  except  in  cafes  arifing  on  the  9  jfnft,  c.  20.  Nor  has 
it  ever  been  granted  to  a  perldn  who  has  exercifed  a  difcrt- 
tionary  power.  3  Bac.  Abr.  5315.  a  Stra.  81(1.892.  Efi. 
Dig.  668.  a  T.  Rip.  338.  Efp.Dig.  667.  3  Bac.^Mr.  536. 
yfndr,  18^,  Thus,  the  writ  was  rcfu fed,  where  a  vifltor  has 
exercifed  his  jurifdiilion,  and  deprived  a  perfon  of  his  office 
in  a  college :  i  IVilf,  206.  4  Com.  Dig.  209.  j/nJr,  ijS.  Efp. 
Dig.  667 :  where  cominiffioners  have  ifllied  a  certificate  of 
bankrupts,  i  Atk.  82.  2.  Fez.  250.  i  Cook.  Bank.  L.  499. 
And  it  (hould  be  (hewn  that  the  inferior  court  had  made  de- 
fault, for  the  Superior  Court  will  not  prefume  it.  Efp.  Dig* 
670.  Bull.  N.  P.  199. — Upon  the  whole  of  thefe  authorities 
it  appears,  that  a  mandamus  is  founded  on  the  idea  of  a  de« 
fault;  as  where  an  inferior  court  will  not  proceed  to  judgment, 
or  a  minifterial  officer  will  not  do  an  z&,  which  he  ought  to  do  i 
^ut  there  is  noinftance  of  a  mandamus  being  ifliied  to  a  Judge, 
who  has  proceeded  to  give  judgment  according  to  the  beft  of 
his  abilities.  It  ought,  likewife,  to  be  obferved,  that  where  a 
h£k  is  doubtful,  a  mandamus  never  iflues  till  it  is  determined 
by  a  jury,  either  on  a  feigned  ifliie,  or  on  a  traverfe'to  the  re- 
turn under  the  ftatute:  For,  how  can  this  court  determine 
what  the  material  faft  of  the  prefent  cafe  is  ?  And  if  a  manda-* 
mus  is  iffued,  what  will  be  the  command?— to  receive  certain 
evidence,  or,  at  all  events,  to  iffue  a  warrant  for  apprehending 
Capt.  Barn?  If,  then,  the  Supreme  Court  take  the  matter 
up,  in  the  way  propofed,  they  muft  examinetheproof  of  Capt. 
Barrels  being  a  deferter  ;  and  fo  make  themfclves  the  Court 
competent  for  this  buftnefsy  coirtrary  to  the  exprefs  meaning  and 
language  of  the  law. 

The  Attorney  General,  in  reply,  premifed,  that  the  Execu- 
tive of  the  United  States  hzd  no  inclination  to  prefs  upon  the 
Court,  any  particular  conftru£lion  of  the  article  on  which  his 
motion  was  founded  :  but  as  it  is  the  wifti  of  our  gcve/nment' 
to  preferve  the  pureft  faith  with  all  nations,  the  Prefident 
could  not  avoid  paying  the  higheft  rcfpeft,  and  the  prompteft 
attention,  to  the  reprefentation  of  the  minifter  of  France^  who 
conceived  that  the  dccifion  of  the  Diftricl  Judge  involved  an 
infraflion  of  the  Conventional  rights  of  his  Republic.  In  con- 
ftruing  treaties,  neither  party  can  claim  an  exclufive  jurifdic- 
tion.  If  either  party  fuppofes  that  there  is  in  the  conduft  of 
the  other,  a  departure  from  the  meaning  of  a  treaty,  it  is  the 
eftablifhcd  courfe  in  foreign  countries,  to  apply  to  the  govern- 
ment for  immediate  redrcfs ;  and,  where  that  application,  for 
any  caufe,  proves  inefFedlual,  the  controver fy  is  referred  to  a 
negotiation  between  the  powers  at  variance.  In  the  prefent 
(Kile,  however,  from  the  nature  of  the  fubjcit,  as  well  as  from 

the 
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the  fpirit  of  our  political  Conftitution,  the  Judiciary  Depart.  1795* 
ment  is.  called  upon  to  .decide ;  for  it  is  eflential  to  tht  inde- 
pendence of  that  department,,  that  judicial  miftakes  fhould  on« 
1^  be  correfted  by  judicial  authority.  The  Prefident,  there- 
rore,  introduces  the  queftion  for  the  cenfideration  of  the  court, 
in  order  to  infure  a  pun£hial  execution  of  the  laws  ;  and,  at 
the  fame  time,  to  manifeft  to  the  world,  the  folititude  of  our 
government  to  preferve  its  fiith,  and  to  cultivate  the  friendfliip 
and  refped  of  other  nations. 

I.  The  queftion  is  certainly  an  interefting  and  important 
one:  but  it  ought  not  to  be  affeded  by  any  circumftances  re- 
fpeAing  the  hardfhip  of  Captain  Barrels  fate,  or  the  cri- 
m  of  rrencb  zSzxxs.  If  Captain  Barre  fuffers  any  injury, 
he  might,  on  a  Habeas  Corpusy  be  relieved ;  and  no  change  or 
fluftuation  in  the  interior  policy  of  Frimce^  can  releafe  the 
obligation  of  our  government  to  perform  its  public  engage- 
ments. The  cafe  muft,  therefore,  be  confidered  as  an  abftrad 
cafe,  depending  on  the  fair  interpretation  of  an  article  in  a 
public  treaty.  This  article  cpntemplates,  ift.  the  arreft  of  de- 
ferters  from  French  veflels  in  our  ports-— and,  2d.  the  delivering 
of  thofe  deferters  to  the  Conful,  that  they  may  be  fent  out  of 
thecountry.  The  arreji  may  be  made  on  any  kind  of  proof, 
the  oath  ot  witneflTes*,  the  confeilion  of  the  party,  or  authen- 
ticated  papers,  fiiewing  prima  facie^  that  the  perfon  againft 
whom  the  warrant  is  demanded,  belonged  to  the  crew  of  a 
French  (hip.  But  the  delivery  is  obyiou/ly  a  fubfequent  ad,  to  be 
performed  after  the  party  has  been  brought  before  the  Judge ; 
when,  not  only  the  allegations  againft  him,  but  his  anfwers 
and  defence,  are  heard,  and  the  Judee  has  decided  that  he  is 
an  objed  of  the  article.  Natural  juftice,  and  the  fafety  of  oar 
citizens,  require  that  fuch  a  hearing  (hould  take  place ;  and  it 
is,  indeed,  neceflarily  implied  in  thofe  words  of  the  atticle  ^  fa- 
Vine  where  the  contrary  is  proved^"  which  point  to  a  time 
diftin£l  from  that  of  iffuing  thp  warrant,  when  the  party  was 
not  prefent,  had  not  been  heard,  and  could  not  therefore  have 
proved  the  contrary^  even  if  fuch  proof  were  in  his  power ;  as 
by  fhewine  that  he  never  (igned  the  fliip*s  roll,  or  that  he  had 
been  lawmlly  difcharged.  Neither  principle  nor  analoey  to 
^ther  cafes,  will  juftify  a  call  for  the  original  roll,  merely  to 

bring 

*  WiLiONy  Jufict.  Does  it  appear  that  any  oath  was  taken  in  this 
cafe  ? 

Bradfordz — No:  A  warrant,  which  had  been  liTued  hy  the  DiflrlA  Judge 
•f  Petmlyhama — various  official  letters,~^and  Captain  Bain's  own  ftati;« 
Bent,  were  offered  tobeprodnced;  but  the  point  was  put  by  the  Tudge 
od  the  neceffitj  of  producing;  the  original  roll,  in  exclufion  of  every 
other  fpecies  of  teftimoay.  This,  therefore^  is  tlie  only  qutftion  before 
Ihe  Court. 

Vol*  III.  H 
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1795.    bring  the  party  to  a  hearing,  whatever  ftridnefs  of  proof  may 
be  exafted  to  warrant  his  being  delivered.     In   England  the 
diftinAion  is  uniformly  recognized :  the  grounds  for  ifluing  a 
warrant  are  not  ftrong ;  for  findine  an  indictment  they  muft 
be  ftronger  5  and  for  conviftion  and  judgment  they  are  alwavs 
violent.  -  The  conftruction  contended  for,  in  fupport  of  toe 
motion,  involves  no  inconveniency ;  becaufe  the  Judge  muft 
f eceive  a  feafonable  fatisfaction  before  he  iflues  his  warrant  | 
and  before  he  delivers  the  deferter,  he  may  tnfift  on  the  exhibit 
tion  of  the  roll :  but  the  ad verfe  doctrine  is  attended  with  the 
moft  embarraffing  confequences.     Suppofe  a  man  deferts  juft 
as  the  veflel  fails  on  a  diftant  voyage,  muft  fhe  return  to  port? 
According  to  the  maritime  regulations,  her  Regifter  muft  re- 
main on  board ;  and,  in  fuch  a  cafe,  a  deferter  could  never  be 
furrendered*    Again:— Suppofe  a  French  veffcl  of  war  takes 
a  prize,  puts  a  part  of  her  crew  on  board,  and  fends  the  prize 
to  America^  while  (he  remains  herfelf  at  fea:  the  mariners  may 
defert  from  the  prize  with   impunity,  under  the  very  eye  of 
the  minifter  or  conful ;  as  the  original  roll   would  continue  on 
board  the  veflel  of  war.    If  there  are  feveral  prizes  fent  in,  the 
difficulty  is  proportionally  encreafed.    But  all  thofe  embarraiH* 
ments  are  avoided  by  a  different  interpretation  of  the  article :— • 
by  allowing  the  deferters  to  be  arretted,  even  on  a  reafonable 
fufpicion,  and  to  be  detained  'till  proof  of  their  defertion  can  be 
procured.     The  detention,  however,  could  not,  under  fiich 
circnmftances,  exceed  three  months,  agreeably  to  the  terms  of 
the  treaty ;  and  that  part  of  the  article  feems  ftrongly  to  pre- 
fume  the  veflel  to  be  abfent  at  the  time  of  the  arreft,  as  it 
provides  for  his  imprifonment  until  he  can  be  fent  out  of  the 
country.     On  the  adverfe  conftruction,  lilcewife,  the  ai^ticlc 
tnuft  be  deemed  to  regard  as  one  act,  the  infpectioh  of  the  roll, 
the  ifluing  of  the  warrant,  and  the  furrender  of  the  deferter ; 
which  would  operate  as  a  general  prefs  warrant,  and  might  be- 
come darigerous  in  the  extreme  to  the  liberty  of  the  citizens ; 
for,  every  man  bearing  a  name  enrolled  upon  the  (hip's  regi- 
fter, would  be4iable  to  be  arretted  and  put  on  board  a  ^"^rench 
veflTel,  if  no  hearing  took  place  fubfequent  to  the  arreft.     Still, 
however,  it  is  clear,  that  when  the  article  fpeaks  of  a  conful's 
addrefling  himfelf  to  our  courts,  it  isinord'rr  to  procure  aflift- 
ance   "to  fend  the  deferters  back,  and  trahfport  them  out  of 
the  country;"  and  not  merely  to  obtain  an  arreft:  But  the  quef- 
tion  then  arifes,  whether,  even  for  the  purpofc  of  obtaining  a 
delivery  of  the  deferter,  there  muft  be  an  actual  production  of 
the  regifter,  or  fhip's  roll  ?  Is  that  the  only  proof  which  can  be 
allowed,  or  is  it  merely  the  fpecification  of  one  mode  of  proof, 
without  excluding  other  modes  ?  The  article  provides  for  a 
cafe  in  which  there  ftiall,  peremptorily,  be  a  delivery;  but 

neither 
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heitherin  its  terms,  nor  iii  its  nature;  does  it  preclude  a  delivery  I79S» 
in  other  caTes,  where  the  fa£h  are  fatisfaSorily  afccrtaincd  by  ^--^-y^^J 
other  evidence.  The  inconveniences  of  that  dofirtne  would 
be  infurmountable.  There  muft  he  an  original  roll  to  produce 
in  every  Diftrid,  into  which  a  deferter  fhould  cibape.  If  the 
roll  were  burnt,  and  all  the  crew  defert,  nay,  if  the  defcrtcrs 
themfelves  were  to  fcize  upon  and  deftroy  the  roll,  the  Judge  is 
not  only  under  no  obligation  to  arreft  and  deliver  them,  but  he 
is  precluded  from  doing  fo.  Such  a  conftru£lion,  fo  deftruftive 
of  the  fiiir  advantages  of  a  public  compact,  ought  not  to  be  to- 
lerated* "  All  civil  laws  and  all  contra£h  in  general,  (fays 
Rutherford^  a  Inft.  B.  a.  c  j.  /.  S*  p,  3a7.)  arc  to  be  fo  con- 
ftrued  as  to  make  (hem  produce  no  other  cffeft,  but  what  is 
confiftent  with  reafon,  or  with  the  law  of  nature.'*  It  is  in« 
confiftent  with  reafon,  that  a  provifion  intended  to  guard  the 
contradiing  parties  from  the  inconveniency  of  the  defertion  of 
their  mariners,  fhould,  in  the  very  mode  of  expreffion,  defeat 
itfelf ;  and  that  interpretation,  which  renders  a  treaty  null  and 
without  effed,  cannot  be  admitted.  Vatt.B.  a.  c.  17.  /  283. 
rSj.  390.  Nor  is  the  common  law  without  an  analogy,  com- 
petent to  obviate  the  difficulty ;  for,  wherever  an  original  is  ei- 
ther a  record^  or  of  a  public  nature^  and  would  be  evidence,  if 
produced,  an  immediate  fworn  copy  will  avail.  •  5  ff^ood.  p. 
%tQ.  £fpinajfe.  As,  in  the  inftance  of  the  Cottonian  Collec* 
tioriy  whofe  papers  are  not  allowed  to  be  fent  abroad,  a 
copy  is  always  received  in  evidence ;  and  fince  a  (hip's  regifter 
muft,  from  {he  nature  of  the  inftrument  and  the  rules  of  the  ma- 
rine, be  on  board,  the  reafon  1^  furel^',  equally  cogent,  for 
"receiving  a  copy  of  it  in  proof  on  anyjudicial  enquiry,  when 
theihip  is  neceflarily  at  a  diftance.  The  oppofite  argument 
goes,  mdeed,to  exclude  ftronger  teftimony  than  the  roll ;  for 
a  deferter*s  confeflion  of  the  faS,  before  the  Judee,  would  not 
be  fufficient  to  difpenfe  with  the  produ£^ion  of  the  inftrument 
itfelf.  The  Conftitutions  of  the  United  States  and  of  the 
State  of  Pennfyhania^  feem  to  have  made  no  provifion  (cf>ccept 
the  former  in  the  cafe  of  treafon)  for  a  convidion  by  the  con- 
feffion  of  the  party;  yet,  the  abiurdity  of  proceeding  to  try  a 
man  for  a  crime,  after  he  has  pleaded  |uilt^  to  the  charee,  has 
been  too  obvious  to  receive  any  (an£tion  from  the  practice  of 
our  courts,  fiut  that  abfurdity  is  ui^ed  as  law  in  the  prefent 
cafe.  Captain  Barre  had  confeflcd  the  exiftence  of  the  roll 
fubfcribed  by  him,  and  his  defertion  from  the  (hip,  ftill,  it  is 
contended,  that  the  Judge  muft  wait  for  the  exhibition  of  the 
roll  to  prove  the  feet  acknowledged  j — ^  to  uke  a  bond  of  fete;  . 
and  make  aflurance  doubly  fure."  This,  however,  would  be 
a  mockipgof  juftice— a  palpable  evafion  of  the  treaty.  It  is 
faid,  that  the  (urrender  of  deferters  is  an  act  odious  on  princi- 
ples 
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1795*  pies  of  humanity,  as  well  as  policy  i  but  the  remark  is  not 
C^Y^  uniformly  juft«  In  the  cafe  of  one  army  giving  encourage- 
ment to  JcfcrterS  fr9m  another,  the  furrcndcr  would  be  fiuth- 
lefs  and  iniquitous  *,  but  that  bears  no  analogy  to  the  prefent 
cafe  ;  and,  in  another  cafe,  which  Js  analogous  to  the  prefent* 
the  United  States  hare  thought  it  fo  reafonable  and  right,  that, 
they  hare  directed  any  dcferter,  under  contract  for  a^vojrage, 
to  be  apprehended,  ana  delivered  to  the  Captain  of  the  ihijj— 
J£i  Congrefsj  ch.  29.  /  7.  paffcd  20th  Juiy^  1790.,  But  the 
article  of  the  treaty  is  affirmative,  or  directory,  and  not  negn- 
five  \  and  the  diftinction  in  cohftruing  laws  fq^  diftinguifhed 
could  never  be  more  properly  enforced^.  ^Thus,  though  the 
ftatute  of  Henry  for-  homing  the  Quarter  Seffions,  pre- 
fcribes  a  particular  day,  the  court  being  held  on  another  day, 
it  was  deemed  valid.  So^  where  a  day  was  fixed  by  the  act  for  ap- 
pointing ovcrfecrs  of  die  poor,  the  appointment  was  good,  tho' 
made  on  another  day.  Upon  the  whole,'  the  proof  given  and 
tendered  in  this  cafe,  was,  ift,  the  warrant  of  the  Diftricc 
Judge  oC  Pennfylvania^  which,  oh  common  law  principles, 
would  be  fu^i^nt  to  procure  the  indoriement  or  warrant  of 
any  other  Judge;— ad,  the  official  letters  and  ftatement  (^ 
Captain  Barre^  -proving  thie  faA,  as  conclufively  to  every  pur- 
pofe  of  truth  and  juft  ce,  as  die  exhibition  of , his  (ignature  to 
the  (hip's  roll  \  and  Leing^  in  effed,  a  written  conteffinn,  a 
fpecies  of  proof  which  is  admitted'even  in  the  cafe  of  treafon  : 
—and  3d,  a  copy  of  the  fliip's  roll  certified  by  the  Vice-Con- 
fulr  This  ought  not,  perhaps^  to  be  regarded  as  complete 
evidence  under  the  ^  article  of  the  Convention,  which  feems 
only  to  relate  to  a£h  made  before^  or  taken  in  the  prefencc 
of,  the  ConfuL  It  is,  however,  entided  to^  at  leaft^  as  much 
refpedl  as  a  Notarial  Certificate^  which  commands  fuU  faith 
in  all  commercial  countries. 

IL  If,  theny  the  Judge  ought  not  to  have  refufed  a  warrant 
for  apprehending  Captain  Barn^  this  Court  ought  to  compel 
biro  to  grant  one,  by  ifluing  a  mapjamus.  The  general  prin- 
ciple of  ilTuiNg  that  writ,  is  founded  on  the  neceffity  of  afford- 
ing a'  competent  remedv  for  every  right  \  and  it  conftrains  all 
inferior  Courts  to  perform  their  duty,  unlefs  they  are  yefted 
with  a  difcretion.  Efp.  3  Burr.  1267.  ^^^  Treaty  is  the 
fupreme  law  of  the  land  ;  and  if  an  abiblute  difcretion  is  giv- 
en to  the  Diftridt  Judge,  it  is  conceded,  that  this  Court  cannot 
interpofe  to  controul  and  decide  it.  But  much  will  depend  on 
the  nature  of  die  difcietion  given  to  the  Judge  ;  iince  a  leeai 
difcretion  is  fometimes  as  much  implied  in  the  exercife  of  a 
minifterial,  as  in  the  exercife  of  a  judicial  fundion.  In.  the 
prefent  cafe  the  Treaty  contemplates  an  arreft,  ^uid  a  delivery 
of  the  deferter  :   it  may,  therefore,  be  confiderei^  as  one  thing 

to 
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to  iflue  the  warrant,  and  as  another,  very  different  in  nature  and  1 795. 
jurifdi£lion,  to  decide  upon  a  hearing  of  the  parties.  In  Stra. 
881,  a  mandamus  was  refufed,  becaufe  the  granting  of  a  licence 
was  iifcretionary  in  the  Tuftices :  but  wherever  an  h&  of 
Parliament  peremptorily^ire£ls  a  thing;  to  be  done,  though  it 
ihould  be  of  a  Judicial  nature,  if  no  difcretion  is  veiled  in  the 
inferior  officer  or  Court,  a  mandamus  will  lie.  Thus,  thea£ts 
of  the  Judge  of  Probates,  &c.  are  judicial  acts  ;  yet,  as  the 
Act  of  Parliament  declares  that  adminiftration  fhall  be  granted 
■to  the  next  of  kin,  2  mandamus  will  iflue  directing  the  ^mini<» 
ftration  to  be  granted  to  the  next  of  kin,  and  if  it  appears  on  the 
return  that  A.  B.  is  next  of  kin,  a  mandamus  will  ifliie  to  grant 
it  to  him.  I  Stra.  42,  93,  3i  !•  If  the  Diftrict  Judge  had  re- 
turned, that  he  was  of  opinion,  that  Captain  Barn  was  not  a 
deferter,  it  might  have  })teii  fufficient ;  but  he  has  returned 
that  he  would  not  examine  the  evidence,  becaufe  it  was  not 
evjdence.  Suppofe  the  fliip's  Roll  had  been  exhibited,  and  the 
Judge  had  refuted  to  ifTue  the  warrant,  becaufe  it  appeared  that 
Capt.  Bam  had  taken  the  oath  of  citizenlhip,  would  notam^ff- 
damus  ifTue  under  fuch  circumftances  ?  4  Burr,  i^l*  2  Stra. 
992»  But  ifluing  the  warrant  is  merely  a  minijlinal  act,  and 
V^here  words  are  10  ftrongly  directory  as  in  the  article  of  the 
Treaty,  without  any  exprefs  inveftmentof  difcretion,  a  manda^ 
mus  has  always  been  awarded,  i  IVilf,  283.  I  Black.  Rep.bi^o. 
1  Stra.  553.  113.  Doucr.  182.  Though  the  Commiffioners  re- 
turned, tnat  they  had  reafon  to  doubt  (purfuing  the  words  of 
the  law  of  Pennfylvania^  2  FoL  Dall.  Edit,  p.  494)  the  truth 
of  the  Bankrupt's  conformity,  the  Supreme  Court  at  firft 
hefitated,  whether  z  mandamus  ought  not  to  ifTue,  though  it 
was  eventually  rcfufed,  on  the  ground  of  the  difcretion,  which 
the  law  gave  to  the  Commiffioncrs.  But  one  great  ingredient 
in  the  exercife  of  this  controulin^  jurifdiction,  by  mandamusy 
is,  that  there  exifls  no  other  fpecific  remedy  for  the  party,  and 
that  upon  the  principles  of  juftice  and  good  government,  he 
ought  to  have  one.  2  Burr.  1045.  3  Burr.  1266, 1659.  ^^urr. 
2 1 08.  In  the  prefent  cafe,  the  Diflrict  Judge  is  the  only 
competent  Judge  to  ifTue  th|c  warrant  *,  and  a  writ  of  Error 
cannot  be  brought  merely  upon  his  refufal  to  inflitute  the  pro* 
•efs. 

By  the  Court  :  We  are  clearly  and  unanimoufly  of  opi- 
nion, that  a  mandamus  ought  not  to  ifTue*.  It  is  evident,  that 
the  Diflrict  Jud^ge  was  acting  in  a  judicial  capacity,  when  he 
dctcrnuned,  that  the  evidence  was  not  fufficient  to  authorizt 
his  ifTuing  a  warrant  for  apprehending  Captain  Barre :  and 
(whatever  might  be  the  diflfercnce  of  fcnti men t Entertained  by 
this  (Court)  we  have  no  power,  to  compel  a  Judge  to  decide 
according  to  die  dictates  cf  any  judgment,  but  his  own.    It  is 

unneccfTary, 
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1795*    unneceflary,  however,  to  declare,  or  Co  form,  at  this  time,  any 
i,xvx^  conclufive  opinion,  on  the  queftion  which  has  been  fo  much  a- 
gitated,   refpecting  the  evidence  required  by  the  9th  article  of 
m  ConfiJar  Convention. 

The  Rule  difcharged* 
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ripHIS  was  a  Writ  of  Error,  directed  to  the  Circuit  Court 

1  for  the  Diftrict  of  New^HampJhin.  The  cafe  was  ar- 
gued from  the  6th  to  the  17th  of  FAruarj  ;  the  Attorney  Ge- 
neral of  the  United  StafiSj  (Bradford)  and  Ingerfolly  being 
Counfel  for  the  Plaintiffs  In  error  ;  and  Dextn^  Tiigbman  ana 
L^wisy  being  Counfel  for  the  Defendants  in  error. 

The  Cafe,  reduced  to  an  hiftorical  narrative,  by  Judge  Ptf- 
U^fon^  in  delivering  his  opinion,  exhibits  thefe  features  : 

**  This  caufe  has  been  much  obfcured  by  the  irregularity  of 
die  pleadings,  which  prefent  a  medlev  of  procedure,  partly  ac^ 
cording  to  the  common,  and  partly  according  to  the  civil, 
law.  We  muft  endeavour  to  extract  a  ftate  of'the  cafe  froni 
the  Record,  Docu  nents,  and  Acts,  which  have  been  exhibited. 

It  appears,  that  on  the  25th  of  November^  1775  (i  Jour. 
Congrefs^  259^  Congrefs  paifed  a  feries  ofRefolutions  relpect- 
ing  captures.     Thefe  Refolution$  are  as  follow  : 

**  Whereas  it  appears  from  undoubted  information,  that  ma- 
^  nyveffels,  which  had  cleared  at  the  refpecttveCuftoin-houfes 
^  in  thefe  Colonies,  agreeable  to  the  regulations  eftablilhed  by 

*  Acts  of  the  Brittfi  Parliament,  have,  in  a  lawlefs  manner, 

*  without  eveu  the  femUance  of  juft  authority,  been  feized  by 
^  his  Majefty's  fhips  of  war,  and  carried  into  the  harbour  of 
"  BoJIon^  ana  other  ports,  where  they  have  been  rifled  of  their 
^^  cargoes,  by  order  of  his  Majefty's  naval  and  military  officers, 
**  there  commanding,  without  the  faid  veflels  having  been  pro- 
^  ceeded  againft  by  any  form  of  trial,  and  without  the  cfiarge  of 
^  havi  ng  offended  agai  nft  any  law. 

«*  Ana  whereas   orders  have  been  iflued  in  his  Majefty*s 

*  name,  tothe  commanders  of  his  fliips  of  war,  to  proceed  as 
^  in  the  cafe  of  adual  rebellion  a^inft  fuch  of  the  fea-porc 
^'  towns  and  places  being  acccflible  to  the  king's  (hips,  in 
"  which  any  trooy.s  iball  be  raifcd  or  military  works  ere*«fted, 

"  under 
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^  under  colour  of  which  (aid  orders,  the  commanders  of  his  ma-*    I79S> 

^  jefty's  faid  fhips  of  war  have  already  burned  and  deftroycd  ^ 

^  the  flourifhing  and  populous  town  of  Falme  utbj  and  have 

^  fired  upon  and  much  injured  feveral  other  towns  within  the 

^  United  Colonies,  and  difperfed  at  a  late  feafon  of  the  year^ 

^  hundreds  of  helplefs  women  and  children,  with  a  favagehope, 

^  that  thofe  may  periih  under  the  approaching  rigours  of  the 

^  feafon,  who  may  chance  to  efcape  deftru£lion  from  fire  and 

^  fword)  a  mode  of  warfare  long  exploded  amongft  civilized 

•*  nations. 

"  And  whereas  the  good  people  of  thefc  colonies,  fenfibly 
^  afFcwled  by  the  deftruAion  of  dieir  property  and  other  unpro- 
^  voiced  iniuries,  have  at  laft  dttermrined  to  prevent  as  much 
^'  as  poflible  a  repetition  thereof,  and  to  procure  fome  repara- 
^  tion  for  the  fame,  by  fitting  out  armed  veiTels  and  (hips  of 
^  force.  In  the  execution  of  which  commendable  defigns  it  is 
f^  poffible,  that  thofe  who  have  not  been  inftrumental  in  the 
^  un\)rarrantable  violences  above  mentioned  may  fuffer,  unlefs 
^  fome  laws  be  made  to  regulate,  and  uibunaJs  erected  compe- 
*<  tent  to  determine  the  proprie^  of  captures.  Therefore  re« 
«  folved, 

<^  J.  Th^t  all  fuch  (hips  of  war,  frigates,  floops,  cutters, 
^  and  armed  veflels  as  are  or  (hall  be  employed  in  the  prefent 
^  cruel  and  unjuft  war,  againft  the  United  Colonies,  and  (hall 
f^  fall  into  the  hands  of,  or  be  taken  by,  the  inhabitants  thereof, 
f'  be  feized  and  forfeited  to  and  for  the  purpofes  herein  after 
*5  mentioned. 

**  2.  Refolved,  That  all  tranfport  veflels  in  the  famefervicc, 
^  havine  on  board  any  troops,  arms,  ammunition,  cloathing, 
^'  provihons,  military  or  naval  ftores  of  what  kind  foevcr,  and 
^^  all  veflels  to  whomfoever  belonging,  that  ihall  be  employed 
5*  in  carrying  proyifions  or  other  neceflaries  to  the  Britijh  army 
f'  or  armies,  or  navy,  that  now  are,  or  (hall  hereafter  be  within 
^  any  of  the  United  Colonies,  or  any  goods,  wares,  or  mer« 
^  chandi^  for  the  ufe  of  fuc^  fleet  or  army,  fhall  be  liable  to 
^  feizure,  and  with  their  cargoes  ihall  be  confifcated. 

^  3.  That  no  mafter  or  commander  of  anyveflTeKhall  be  en- 
<*  titled  to  cruize  for,  or  make  prize  of  any  veflbl  or  cargo,  be- 
^  fore  he  (hall  have  obtained  a  commiffioh  from  the  Congrcfs, 
^  or  from  fuch  perfon  or  perfons  as  (hall  be  for  that  purppfc  ap- 
^  pointed,  in  fome  one  of  the  United  Colonies. 

**  4.  That  it  be  and  i$  hereby  recommended  to  the  feveral 
f^  legiflatures  in  the  United  Colonies,  as  foon  as  poflible,  to 
«'  credl  Courts  of  Jufticc,or  give  jurifdidlion  to  the  courts  now 
^  in  being,  for  the  purpofe  of  determining  concerning  the  cap- 
^  tures  to  be  made  as  aforefaid,  and  to  provide  that  all  trials  in 

''fuch 
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Ijify    ^  fuch  cafe  be  had  bv  a  Jurv  tinder'  fach  qualifiCfftiohs,  as  to 
V^iy^  ^  ^^  refpeftive  legiUattires  mall  fisem  e^xpedteht^ 

•*  5.  That  all  profccutions  fhall  be  tommenc^  in  the  court  of 
*^  that  Colony,  in  which  the  captures  ^11  beinade,  1>utif  no 
^  fuch  court  be  at  that  time  ercfied  in  the  faid^  cqkmy,  or  if 
^  the  capture  be  made  on  open  fea,  then  the  profecution  ihall. 
'*  be  in  the  court  of  fiich  Colony  ^  the  captor  .may  find  moft 
^  convenient;  provided  that  nothing  contained  in  this  refs)lu- 
**  tion  (hall  be  conftrued*  fo  as  to  enabU  the  captor  to  remove 
**  his  prize  from  any  Colony  competent  to  determine  concerning 
*^  the  feixure,  after  he  (hall  have  carried  the  veflel  fo  feizea 
**  within  any  harbor  of  the  fame. 

<^  6.  That  in  all  cafes  an  appeal  (hall  be  allowed  to  the.Con- 
^  grefs,  or  fuch  perfon  or  per  fobs  as  they  (hall  appoint  for  the 
<^  trial  of  appeals^  provided  the  appeal  be  demanded  within  five 
*<  days  after  definitive  fentence,  and  fuch  appeal  be  lodged  with 
<^  the  fecretary  of  Congrefs  within  forty  days  afterwards,  and 
<^  provided  the  party  appealinc;  (hall  give  fecuritv  to  prpfecute 
^^  the  faid  appeal  to  effect,  and  in  cafe  of  the  deatti  of  Uie  fecre- 
^'  tary  during  the  tecefs  of  Congrefs,  then  the  faid  appeal  to  be 
« lodged  in  Congrefs  within  twenty  days  after  the  meeting 
*'  thereof. 

**  7.  That  when  any  vefTel  or  veflcls,  (hall  be  fitted  out,  at 
^^  the  expence  of  any  private  perfon  or  perfons,  then  the  cap- 
^  tures  made,  (hall  be  to  the  ufe  of  the  owner  or  owners  of  the 
*'  faid  vefTcl  or  vefTels  5  that  wher^  the  veuels  employed  in  the 
^*  capture  (ball  be  fitted  out  at  the  expence  of  any  of  the  Uni- 
^  ted  Colonies,  then  one  third  of  the  prize  taken  (hall  be  to 
^^  the  ufe  of  the  captors,  and  the  remaining  two  thirds  to  the 
*'  ufe  of  the  faid  Colony,  and  where  the  vefTels  fo  emploved, 
^  (hall  be  fitted  out  at  the  continental  charge,  then  one  third 
^^  (hall  go  to  the  captors,  and  the  remaining  two>thirds,  to  the 
"  ufe  of  the  United  Colonies ;  provided  neverthclcfs,  that  if 
"  the  capture  be  a  vefTcl  of  war,  then  the  captors  (hajl  be  enti- 
^  tied  to  one  half  of  ^he  value,  and  the  remainder  (hall  go  to 
"  the  colony  or  continent  as  the  cafe  may  be,  the  neceflfary 
^^  charges  of  condemnation  of  all  prices  being  deducted  before 
"  diftribution  made;** 

That,  on  the  ajd  March,  1776,  Congrefs  refolved  that  the 
inhabitants  of  the(e  colonies  be  permitted  to  fit  out  armed  vef- 
fels  to  cruife  on  the  enemies  of  the  United  Colonies. 

That,  on  the  2d  April,  1776,  Congrefs  aereed  on  the  form 
of  a  commiilion  to  commanders,  of  private  mips  of  war;  that 
the  commifHon  run  in  the  name  of  the  Delegates  of  the  United 
Qolonies  of' NeW'HampJhirey  He.  andwasfigned  by  tbe  Prefix 
dent  of  Congrefs. 

That,  on  the  3d  July^  1776,  the  Legiflature  of  New-Hamp- 

Jhire^ 
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Jkitfj  pafled  an  act  for  the  trial  of  captures;  of  which  the  part     1795* 
material'  m  the  prefent  controverfy,  is  as  follows :—  K^^>r^ 

**  And  be  it  further  enacted,  That  there  ftiall  be  erected  and 
conftantly  held  in  the  town  of  Port/mouthy  or  fome  town  or 
place  adjacent,  in  the  county  of  Rackingham^  a  couct  of  juf* 
tice,  by  the  name  of  the  Court  Maritime,  by  fuch  able  and 
difcreet  perfon,  as  (hall  be  appointed  and  commiffioned,  by  the 
Council  and  AiTembly,  for  that  purpofe,  •whofe  bufinefs  it  ihall 
be  to  take  cognizance,  and  try  the  juftice  of  ajiy  capture  or 
captures,-  of  any  veffel  or  veflcls,  that  have  been,  may  or  fhall 
be  taken,  by  any  perfon  or  perfons  whomfoever,  ana  brought 
into  this  colony,  or  any  recaptures,  that  have  or  fhall  be  taken 
and  brought  thereinto. 

^  And  be  it  further  enacted,  That  any  perfon  or  perfons  who 
have  been,  or  (hall  be  concerned  in  the  takint^  and  bringing 
into  this  colony,  any  vefTel  or  veflels  employed  or  offendmg, 
or  being  the  property  as  aforefaid,  (hall  jointly,  or  either  of 
them  by  themfelves,  or  by  their  attornies,  or  agents,  within 
twenty  days  after  being  pofTefled  of  th<  fame  in  this  Colony, 
file  before  the  (aid  Judge,  a  libel  in  writing,  therein  giving  a 
fall  and  ample  account  of  the  time,  manner,  and  caule  of  the 
jtakiag  fuch  vefTel  or  veflels.  But  in  cafe  of  any  fuch  ve/Tel 
or  veiTels,  already  brought  in  as  aforefaid,  then  fuch  libel  (hail 
be  filed-  within  twenty  days  next  after  the  palling  of  thi* 
act,  and  at  the  time  of  riling  fuch  libel,  (hall  alfo  be  filed,  all 
papers  on  board  fuch  veflfelor  vclTcls,  to  the  intent,  that  ths 
Jury  may  have  the  benefit  of  the  evidence,  therefrom  ariling. 
And  the  judge  (hall  as  foon  as  may  be,  appoint  a  day  to  try 
by  a  jury,  the  jufiiceof  the  capture  of  fuch  veiTcl  or  ve(rei$, 
with  their  apurtenances  and  cargoes;  and  he  is  hereby  authori- 
9&ed  and  empowered  to  try  the  lame.  And  the  fame  judge  (hall 
caufe  a  notincation  thereof^  and  the  name,  ifknownv  and  de- 
fcription  of  the  veflcl,  fo  brought  in,  with  the  day  fct  for  the 
trial  thereon,  to  he  advcrtifcd  in  fome  newfpapeis  printed  in 
the  fiiid  Colony  (if  any  fuch  paper  there  be)  twenty  days  be- 
fore the  time  of  the  trial,  and  for  want  of  fuch  paper,  then  tq 
caufc  the  fame  notifict^tion  to  be  affixed  on  the  doors  of  the 
Town-Houfe,  in  faid  Porifmonib^  to  the  intent  that  the  own- 
er of  fuch  veflcl,  or  any  perfons  concerned,  may  appear  and 
(hew  caufe  (if  any  they  have)  why  fuch  vefTcJ,  with  her  cargo 
and  appurtenances,  (liould  not  be  condemned  as  aforefafd. 
And  the  faid  Judge  (ha!l,  feven  days  before  the  day  fet  and 
appointed  fi)r  the  \rial  of  fuch  vclTel,  or  ve(rcls,  ifliic  his  war- 
rant to  any  conflable  or  conftables  within  the  county  aforefaid, 
commanding  them,  or  either  of  them,  to  aflfemble  the  inhabi- 
tants of  their  towns  refpcdlively,  and  to  draw  out  of  the  box, 
10  mahner  provided  for  drawing  jurors,  to  fcrvc  at  the  Superior 
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^795*     Court  of  Judicature,  fo  many  good  and  lawful  men  as  the  faid 
^^-^''Vx^  Judge  flial!  order,  not  lefs  than  twelvci  nor  exceeding  twenty- 
four  i  and  the  conftable  or  conftables  ihail,  as  foon  as  may  be, 
give  any  perfon  or  perfons,  fo  drawn  to  ferve  on  the  jury  in 
fiiid  Court,  due  notice  thereof,  and  fhall  make  due  return  of 
his  doings  therein  to  the  faid  Judge,  at  or  before  the   dav  fet 
and  appointed  for  the  trial.    And  the  faid  jurors  (hall  be  held  ta 
ferve  on  the  trial  of  all  fuch  vcflcls  as  (hall  have  been  libelled 
before  the  faid  Judge,  and  the  time  of  their  trial,  publi(hed,  at 
the  time  faid  jurors  are  drawn,  unlefs  (he  Judge  (hall  fee  caufe 
to  difcharee  them,  or  either  of  them  before;  and  if  feven  of  the 
jurors  (ball  appear  and  there  (hall  not  be  enough  to  compleat 
the  number  of  twelve  (which  (ball  be  a  pannel)  or  if  there  (hall 
be  a  legal  challenge,  to  any  of  them,  fo  that  there  (hall  be  fe- 
ven, and  not  a  pannel,  it  (hall  and  may  be  lawful  for  the  Judge, 
to  order  his  clerk,  the  (heriiF,  or  other  proper  officer,  attending 
(aid  court,  to  fill  up  the  jury  with  good  and  lawful  men  prefent; 
and  the  faid  jury  when  fo  nlled  tip,  and  impannelled,  (hall  be 
fworn  to  return  a  true  verdift,  on  any  bill,  claim,  or  memorial 
which  (hall  be  committed  to  them   according  to  law,  and  evi- 
dence; and  if  the  jury  (hall  (ind,  that,  any  veflTel  or  veflels, 
again(L  which  a  bill  or  libel  is  committed  to  diem  have  been  of. 
fendingv  ufed,  employed  or  intproved  as  aforefaid,  or  are  the 
property  of  any  inhabitants  of  Great-Britain  as  aforeiaid,  ther 
(hall  return  theh*  verdift  thereof  to  the  faid  Judge,  and  he  (hall 
tlicreupoa  condemn  fuch  vefTel  or  vefllels,  with  their  cargoes, 
and  appurtenances,  and  (h^ll  order  them  to  be  difpofed'df,  as 
by  law  is  provided:  and  if  the  jurv  (hall  return  a  fpecial  ver« 
di*£l,  therem  fetting  forth  certain  fadts,  relative  to  fuch  veflcl  or 
vefTcis  (a  bill  againd  which  rs  committed  to  them)  and  it  (hall 
appear  to  the  faid  Jud^e,  by  faid  verdi£t,  that  fuch  veflel  or 
ve(rjs,  have  been  infefting  the  fea  coaft  of  America^  or  naviga- 
tion thereof,  or  that  fuch  ve(rcls  have  been  employed,  uled, 
improved,  or  offendina:,   or  arc  the  property  of  any  mhabitant, 
or  inhabitants  of  Great- Britain^  asafbre(aid,  he>the  (aid  Judge*, 
(hall  condemn  fuch  veflel  or  vcirels,  and  decree  themto  be  fdd, 
with  their  cargoes,  and  appurtenances,  at  public  vendue;  and 
(ball  alio  order  the  char^eii  of  faid  trial  and  condemnation,  to 
be  paid  out  of  the  money  which  fuch  veflTel  and  cargo,  with  her 
appurtenaiiccs,  (hall  fell  for  to  the  officers  of  the  court,  accord- 
ing to  the  tabic  of  fees,  laft  eftabli(hed  bv  law  of  this  Colony, 
and  (hail  order  the  refidue  thereof  to  be  delivered  to  the  cap- 
tor*;, their  agents,  or  artornics,   for  the  u(e  and  benefit  of  fuch 
cantors,  and  other*  concerned  therein:  and  if  two  or  morevef- 
feU  (the  commanders   whrieof,  (hall  be  properly  commiffion- 
eil)  (hall  jointly  take  fuch  vcfTel,  the  money  which  (he  and  her 
cargo  (hall  fell  for  T  after  payment  of  charges  as  aforefaid)  (hall 

be 


SuPRiMt  Court  of  the  Umtei  States.         59 

be  divided  between  the  captors  in  proportion  to  their  men.  And  1795* 
the  faid  Judge  is  herebv  authorized  to  make  out  his  precept, 
under  his  hand  and  feaf,  di'reded  to  the  fherifF  of  the  county 
afbrciaid  (or  if  thereto  requcftcd  by  the  captors  or  agents  to 
any  other  perfon  to  be  appointed  by  the  faid  JuJge)  to  fell 
fuch  velTsl  and  appurtenanc;r$,  and  cargo,  at  publfc  vendue, 
and  fuch  (herifFor  other  perfon  after  dedu^inij  his  own  charges 
for  the  fame,  to  pay  and  deliver  the  refidue,  according  to  the 
decree  pf  the  faid  Judge. 

**  A^nd  be  it  enaded  by'thc  authority  aforefaid,  Thnt  any  per- 
ibn  or  perfons,  claiming  the  whole,  or  any  part  or  (hare,  either 
as  owner  or  captor  of  amy  fuch  ve(l*el,  or  veilels,  agiinft  which 
a  libel  is  fo  filed,  may  jointly,  or  by  themfelves,  or  by  their 
attornies  or  agents,  five  days  before  the  day  fet  and  appointed 
for  the  trial  of  fuch  vcffel  or  vcfTels,  file  their  cluim  before  the 
iaid  Judge;  which  claim  (hall  be  conimitttd  to  the  jury,  with 
the  libel,  which  is  firfl  filed,  and  the  jury  (hall  thereupon  de^ 
termine  and  return  their  verditSl,  of  wh^t  part  or  fliare  fuch 
claimant  or  claimants,  (ball  have  of  the  capture,  or  captures  ^ 
and  every  perfon  or  perfons  who  (ball  negled  to  file  his  or  their 
claim  in  the  manner  as  aforefaid,  (hall  b«  forever  barred  there- 
from. 

^  And  be  it  further  enaded  by  the  authority  aforefaid.  That 
every  vefiel,  which  (hall  be  taken  and  brought  into  this. Colo- 
Mjr,  by  the  armed  veflels  of  any  of  the  United  Colonies  of  Jme- 
ncaj  and  (hall  be  condemned  as  aforefaid,  the  proceeds  of  fuch 
vefielsand  cargoes,  (hall  go  and  be«  one  third  part  to  the  ufe 
of  the  captors,  and  the  other  two  thirds,  to  the  ufc  of  the  colo- 
ny, at  vimofe  charge,  fuch  armed  ve(rel  was  fitted  out. 

•*  And  where  any  vcfTel  or  vcfTcls  fiiall  be  taken  by  the  fl^ct 
and  army  of  the  United  Colonies,  and  brought  ipto  this  colony, 
and  cpndemned  as  afor.efaid,  the  faid  Judge  (hall  diftribute  and 
difpofe  of  the  faid  v^fTels,  and  cargoes,  according,  to  the  re- 
folves  and  orders  of  the  American  Congrcfs. 

^  And  whereas,  the  honorable  Continental  Congrefs  have  re- 
commended, that  in  certain  cafes  an  appeal  (hould  be  granted 
from  the  court  aforefaid. 

"  Be  it  therefore  enafted.  That  from  all  judgments,  or  decrees, 
hereafter  to  be  given  in  the  faid  court  maritime,  on  the  capture 
of  any  vefTel,  appurtenances  or  cargoes,  where  fuch  veuel  is 
taken,  or  (hall  be  taken  by  any  armed  vefTel,  fitted  out  at  the 
charge  of  the  United  Colonies,  an  appeal  (hall  be  allowed  to 
the  Continental  Congrefs,  or  to  fuch  perfon  or  perfons,  as 
they  already  have,  or  (hall  hereafter  appoint,  for  the  trials  of 
appeals,  provided  the  appeal  be  demanded  within  five  days,  af- 
ter definitive  fenteace  given,  and  fuch  sppef&l   (ball  be  lodged 

with 
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1795  with  the  Secretary  of  the  Congreft,  witliin  forty  dajrs  after- 
^m^^Y*>U  wards ;  and  provided  the  party  appealing,  fh^dl  give  fecurity 
to  profecute  (aid  appeal  with  effea ;  andln  cafe  of  the  death  of 
the  Secretary,  during  the  recefs  of  the  Congrefs,  the  faid  ap- 
peal (hall  be  loSged  in  Con'grefs,  within  twenty  days,  after 
the  next  meetint  thereof  >  and  that  from  the  j[udeaient,  decrees^ 
or  fentence  of  the  faid  court,  on  the  capture  of  any  ve(rel,  or 
cargo  which  have  been  or  ftall  hereafter  be  brought  into  this 
colony,  by  any  pcrlon  or  perfons,  excepting  thofc  who  arc  in 
Che  fervice  of  the  United  Colonies,  an  appeal  (halLbe  allowed 
to  the  fuperior  court  of  Judicature,  which  (hall  next  be  held  in 
the  county  aforefaid. 

^'  And  whereas  no  providon  has  been  made  by  any  of  the  faid 
refolves  for  an  appeal  from  the  fentence  or  decree  of  the  (aid 
Judgq,  where  the  caption  of  any  fuch  ve(rel  or  veflTcls  may  be 
made  by  a  vefTel  in  the  fervice  of  the  United  Colonies,  and  of 
any  particular  colony,  or  perfon  togother : 

"  Therefore  be  it  enaded  by  the  authority  aforefaid :  That  in 
fuch  cafes,  the  appeal  (hall  be  allowed  to  the  then  next  fuperi- 
or Court  as  aforefaid :  Provided  the  Appellant  (hall  enter  into 
bonds  with  fufficient  fureties  to  profecute  his  appeal  with  cffc6t. 
Andfuch  fuperior  Court,  to  which  the  appeal  (hall  be,  (hall 
take  cognizance  thereof,  in  the  fame  manner  as  if  the  appeal 
was  from  the  inferior  Court  of  Common  Pleas,  and  (hall  con- 
demn or  acquit,  fuch  rtffel  or  ve(rels,  their  cargoes,  and  ap- 
purtenances, and  in  the  fale,  and  difpofition  of  them,  proceed 
according  to  this  z£k.  And  the  Appellant  (hall  pay  the  court, 
andjury,  fuch  fees  as  are  allowed  by  law  in  civil  aaions/' 

That,  on  the  36th  "January^  I777>  Congrefs  refolved,  that 
a  (landing  committee,  to  confift  of  five  members,  be  appoint- 
ed, to  hear  and  determine  upon  Appeals  brought  againft  feii- 
tences  pa(red  on  libels  in  the  courts  of  Admiralty  in  the  refpec- 
tivc  ftates. 

That  Jojhua  Stacktole^  a  citizen  of  NeW'HnmpJhiriy  com- 
mander  of  the  armed  brigantine  called  the  M^Qary^  acting  un- 
der the  commiflion  and  authority  of  Congrefs,  did,  in  the  month 
of  OSfober^  '777>  ®"  the*  high  fcas^  capture  the  brigantine 
Sufannay  as  lawful  prize. 

That  John  Penhallow\^  J^Jhua  Wentwortb^  Anmi  R.  Cut* 
Hr^  Nathaniel  Folfotn^  Samuel  Sherburne^  Thomos  Martin^ 
Mofes  Woodward^  ifiel  M^ Intire^  George  Turner^  Richard 
Cbampney^  and  Robert  Furnefsj  all  citizens  of  New^Hamp* 
Jbiire.  were  owners  of  the  brigantine  M*  Clary* 

That  George  fVentwortb  was  agent  for  the  captors. 

That,  on  the  ijth  November  1777,  a^ibel  was  exhibited  to 
the  Maritime  Court  af  New  Hampjbirey  in  the  names  of  John 

Penhallou: 
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Penhallow  and  Jacob  Treadwell^  In  behalf  of  the  owners  of   1795. 
the  M*Gary^  and  of  George  Wentwortby  agent  for  the  cap-  W*yW 
tors,  againft  the  Sufanna^  and   her  cargo;  to  which  claims 
were  put  in  by  Eltjba  Doane^  Ifaiah  Doane^  and  James  SbeP" 
herdy  citizens  of  Majfachufetts, 

That,  on  the  i6th  December^  1777,  a  trial  was  had  before 
the  faid  court,  when  the  Jury  founa  a  verdi£l  in  favor  of  the 
Libellants ;  whereupon  judgment  was  rendered,  that  the  Su^ 
fannoy  her  cargo,  &c.  ihould  belforfeited,  and  deemed  lawful 
prize,  and  the  fame  were  thereby  brdered  to  be  diftributed  ac- 
cording to  law. 

That  an  appeal  to  Congrefs  was,  in  due  time,  demanded, 
but  refufed  by  the  (aid  court,  becaufe  it  was  cp;itrary  to  the  law 
of  tl?e  State. 

That  then  the  faid  Claimants  prayed  an  appeal  to  the  fupe- 
xior  Court  of  Neva  Hampfiire^  vfhxth  was  granted. 

That,  on  thefirft  Tuejday  ot  September^  1778,  the  fuperio^ 
Court  of  New  Hampfitre^  proceeded  to  the  trial  of  the  fiid 
appeal,  when  the  Jury  found  in  fevour  of  the  Libellants ;  that 
thereupon  the  court  gave  judgment,  that  the  Sufanna^  with  her 

foods,  claimed  by  Elijba  Doane^  Ifaiah  Doani\  and  Jami% 
bepherdy  ifere  forfeited  to  the  Libellants,  and  the  fame  were 
ordered  to  be  fold  <it  public  vendue  for  their  ufe  and  benefit 
and  that  the  proceeds  thereof,  after  deducing  the  cofts  of  fuit^ 
and  charges  of  fale,  be  paid  to  Jobn  Penhallow  and  Jacob 
TrgadweTly  agents  for  the  owners,  afid  to  George  fFentwortby 
agent  for  die  captors,  to  be  by  them  paid  and  diftributed  ac- 
fording  to  law. 

That  the  claimants  did,  in  due  time,  demand  an  appeal  from 
the  faid  fentence  to  Con^rrefs,  and  did  ^fo  tender  fufficient  fe-» 
curity  or  caution  to  profecute  the  faid  appeal  to  tSt&y  and 
that  the  fai^e  was  lodged  in  Congrefi,  within  forty  Azy%  after 
the  definitive  fentence  was  pronounced  in  the  fupeiior  court  of 
New  Hampjhire. 

That,  on  the  ninth  of  October y  1778,  a  petition  from  EU^ 
fl)fl  Doane  was  read  in  Congrefs,  accompanied  with  the  pro- 
ceedings of  a  Court  of  Admiralty  for  the  Sute  of  Neiv  Hamp^ 
-^/hirey  on  the  libel,  Treadwell  znd  Penbalowy  verjushxxg  Su^ 
fanna^  &c.  praying,  that  he  may  be  allowed  an  appeal  to  Con- 
grefs; whereupon  it  was  ordered,  that  the  fame  be  referred  to 
die  conunittee  on  appeals.     Fourth  Journal  of  Congrefsy  586. 

That,  on  the  26th  ^wn/,  1 779,  the  commifiioners  of  appeal, 
or  the  Court  of  Commiffioners,  gave  their  opinion,  that  they 
hadjurifdi^lion  of  the  caufe. 

That  the  articles  of  confederation  bear  date  the  9th  7i//k, 
1778,  and  were  ratified  by  all  the  ftatcs  on  the  ifl  marchy 
I78i. 

That. 
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1795,        That,  by  thefc  articles,  the  United  States  were  veiled  wiA 
^yF^  the  fole  ana  exclufive  power  of  eftablifhing  courts  for  receiv- 
ing and  determining  finally  appeals  in  all  cafes  of  capture. 

That  fuch  a  court   was  eftablifhed,  by  the  ftyle  of  **  The 

^  Court  of  Appeals  in  cafes  of  capture."     By  the  commiffion, 

the  Judges  were  ^*  to  hear,  try,  and  determine  all  appeals  from 

'   ^  the  Courts  of  Admiralty  in  the  States  refpedivefy,  in  caftt 

**of  capture."  6M  Journal  of  Congrefs^  14,  ai,  75. 

That,  on  the  24th  May^  1780,  Congrefs  refolved,  «*  That  all 
matters  refpeAing  appeals  in  cafes  of  capture,  now  depending 
Defore  Congrefs,  or  the  Commiffioners  of  Appeals,  confiftine 
of\Mcmbers  of  Congrefs,  be  referred  to  the  newly  erefied 
Court  of  Appeals,  to  be  there  adjudged  and  determined  ac- 
cording to  law." 

That  in  the  month  of  September^  1783,  the  Court  of  Ap- 
peals, before  whom  appeared  the  parties  by  their  advocates, 
did,  after  a  full  hearing  and  folemn  argument,  finally  adjudge 
and  decree,  that  the  fentences  or  decrees  pafied  by  the  inferior 
and  fuperior  Courts  of  Judicature  of  New  Hampjbire^  fo  far 
ms  the  fame  refpe^ed  Elijha  Doane^  IJaiab  Doane^  and  J  anus 
Sbepberdj  (hould  be  revoked,  reverfed,  and  annulled,  and  that 
the  property,  fpecified  in  their  claims,  ihould  be  reftored,  and 
that  the  parties  each  pay  their  own  cofts  on  the  faid  appeal. 

Here  the  caufe  refted  till  the  adoption  of  the  exifting  Con- 
ftitution  of  the  United  States ;  except  an  ineiFedual  ftruggle 
before  Congrefs,  on  the  part  of  New  Hampjbire^  and  an  una- 
vailing experiment,  at  common  law,  to  obuin  redrefs  on  the 
>  part  of  the  Appellants.  After  the  organization  of  the  Judici- 
ary under  the  prefent  government,  the  reprefentatives  o\Elifl>a 
Doane^  who  was  one  of  the  Appellants,  exhibited  a  libel  in  the 
Diftri^  Court  of  New  Hampjhirey  which  was  legally  transfer- 
red to  the  Circuit  Court,  againft  'John  Penballow^  yofiua 
tVentwortb^  Ammi  R.  Cutter^  Natbaniel  Folfom^  Samuel  Sber^ 
burhe^  Thomas  Martin^  Alofcs  Woodward^  Niel  Ad^Intire^ 
George  Turner^  Richard  Cbampleyj  Robert  Furnefsy  ic  George 
Jf^entworth, 

This  libel,  after  fitting  forth  the  proceedings  in  the  differ- 
ent courts,  dates,  that  the  brigantine  Sufanna^  with  her  uc- 
klc,  furniture,  apparel  and  cargo,  and  alio  the  monies  arifing 
from  the  fales  thereof,  came,  after  the  capture  to  the  hands 
and  pofleflion  of  Jojhua  JVentworth^  and  George  Wentwortby 
whereby  they  became  liable  for  the  fame,  together  whh  the 
captors  and  owners.  That  after  the  death  of  Elijba  Doane,^ 
letters  of  adminiftration  of  the  perfonal  eftateof  the /aid  Elijbm 
were  granted  to  Anna  Doane^  his  widow,  and  Ifaiab  Doane^ 
i^nd  that  the  widow  afterwards  intermarried  with  David  Sfkl» 
ia%A  Greenoufrh.    The  Libellants  pray  procefs  againft  the  ref- 

pondentt 
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pondents  to  (hew  caufe,  why  the  decree  of  the  Court  of  Ap-     1795- 
peals  ihould  not  be  carried  into  execution,  and  they  alfo  pray,  V^VN^/ 
that  right  and  juftice  mayl>e  done  in  the  premifes  and  that 
they  may  recover  fuch  damages  as  they  have  fuftained  by  rea- 
ion  of  tne  taking  of  the  Sujanna. 

The  Reipondents,  proteiting,  that  they  never  were  owners 
of  the  AfUarjy  and  that  they  have  none  of  the  effeAs  of  the 
Sufannay  nor  her  careo  in  their  pofleffion,  fay,  that  the  Su^ 
fanna  was  m  the  cuftody  of  the  Marfhal,  ana,  upon  the  final 
decree  of  the  fuperior  Court  of  New  Hampjhire^  fold  for  the 
benefit  of  the  owners  and  mariners  of  the  APClaryj  and  dif- 
tributed  among  them  according  to  law}  that  the  decifion  of  the 
faid  court  ^as  final ;  that  no  other  court  ever  had,  or  hath, 
or  ever  can  have  power  to  revoke,  reverfe  and  annul  the  faid 
decree,  and,  in  a  fubfequent  part  of  the  pleadings^  that  the 
Diftri^  Court  of  New  Hampjhire  hath  no  authority  to  carry 
the  decree  of  the  Court  of  Appeals  into  execution,  or  to  give 
damages* 

To  this  fort  of  plea  and  anfwer,  neither  and  yet  both,  the 
Lrbellants  reply,  that  the  matters  contained  in  their  libel  are 
juft  and  true,  and  that  they  are  ready  to  verify  and  prove  the 
fame;  that  the  matters  and  things  alledged  by  the  Refpondents 
are  falfc  and  untrue ;  that  the  Court  of  Commifiioners,  and 
Court  of  Appeals  were  duly  conftituted,  and  had  jurifdidion 
of  the  fubjed-matter;  that  no  other  Court  hath  or  can  have 
authority  to  draw  into  queftion  the  legality  of  their  decifions, 
and  that  the  Diftrifl  Court  of  New  tiampjhire  hath  jurifdic- 
tion. 

.  I  hav«  extra£led  and  confolidated  the  material  parts  of  the 
libel,  plea,  anfwer,  replication,  rejoinder,  fur-rejoinder,  &c.  if 
they  may  be  fo  termed,  without  detailing  the  allegations  of  the 
parties  as  they  arife  in  the  courfe  of  {procedure. 

Upon  thefe  pleadings  the  parties  went  to  a  hearing  before 
the  Circuit  Court  of  New  Hampjhirey  which,  after  full  confi- 
deriition,  decreed,  that  the  Refpondents  (hould  pay  to  the  Li-* 
bellants  their  damages  and  cofts,  occafioned  bv  their  not  com- 
plying with  the  decree  of  the  Court  of  Appeals ;  the  quantum 
of  which  to  be  afcertatAed  by  Commifiioners.  This  interlo- 
cutory fentence  was  pronounced  the  24th  OSfobery  1793. 

The  Commi(fioners  reported,  that  the  Lufanna^  her  cargo, 
ice.  were,  on  the  ad  OShber^  1778,  being  the  aflumed  time  of 
ialc,  worth  >CS>^9S  ^4  '^ 

That  they  calculated  thereon  16  years 
intereft,  viz.  from  the  2d.  Odlober  1778, 
to  2d.  OUdber  1794,  amounting  to  SfiS9  ^7    4 

On 
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1795.  On  this  report  being  affirmed,  the  Circuit  Court  pronounc- 
ii^-yO  ed  their  definitive  Tentence  on  the  24th  OSfobeVy  1794,  that  the 
Libellants  recover  againft  the  Refpondents  the  Aim  of  38,518 
dollars  and  69  cents,  damages,  and  154  dollars,  and  30  cents, 
cofts*  The  Refpondent?,  conceiving  themfelves  aggrieved, 
have  removed  the  caufe  before  this  court  forrevifion. 

The  Record  being  returned,  the  Plaintiff  in  error  on  the  2d 
February  1798,  affigned  the  foUowine  errors  : 

"  To  the  Chief  Juftice  and  the  AfTociate  Juftices  of  the  Su- 
preme .Court  of  the  United  StateSy  to  be  holden  at  the  City  of 
Philadelphia^  on  the  firft  Monday  of  February  in  the  year  of 
our  Lord  one  thoufand  fevcn  hundred  and  ninety-five,  John 
PenhalloWj  Jofhua  TVcntvoorthy  Amnd  Ruhammah  Cuttery  ffa^ 
ihaniel  Fulfomy  Samuel  Sherburneyfcn.  Thomas  Martin^  Mofes 
IVoodwardyNeal  APIntirey  George  Turnery  Richard  Champ* 
neyy  Robert  FurnejTsy  and  George  W'entworthy  Plaintiffs  in  error, 
asainfl  David  otoddart  Grenoughy  and  -^^^J^  his  wife,  and 
Isaiah  Doaney  Adminifbators  of  the  eftate  of  Elijha  Doaney  de- 
ceafeJ,  Defendants. 

,** Humbly  shew, That  in  the  Record  and  Procefs  afbrefaid, 
hereto  annexed,  and  in  pafHng  the  final  Decree,  it  is  manifeft- 
\y  erred  in  this,  viz.  That  whereas  it  was  decreed  in  &vour  of 
the  faid  David  Stoddart  Grenoughy  and  Anna  his  wife,  and 
Ifaiah  Doaney  the  faid  decree  ought  to  have  been  in  favour  of 
the  faid  John  Penhallowy  and  others,  the  Plaintiffs  :--^nd  for 
other  and  further  Errors,  they  affign  the  following,  viz. 

^Firflly.  That  by  faid  decree  it  was  ordered,  that  the  faid 
John  PenbaUow  and  others.  Plaintiffs,  be  condemned  in  dama-. 
ges  for  their  not  performing;  a  certain  decree  of  a  Court  claim- 
inc:  Appellate  jurifdiction  m  prize  caufes,  held  in  the  City  of 
Philadelphiay  on  the Jcventeenth  day  of  Septertibery  Anno  Domi- 
17/,  1783,  when,  in  net,  the  faid  laft  mentioned  Court  had  no 
jurifdiction  power,  or  authority  whatever,  by  law,  to  make  and 
pafs  the  faid  decree;  and  that  the  faid  decree  was  illegal  and 
a  nullity* 

**  Secondly.  That  there  is  alfo  manifeft  Error  in  this,  viz.  That 
if  the  faid  laft  mentioned  Court  had  at  the  time  of  their  paiEng 
faid  decree.  Appellate  jurifdiction  of  (aid  caufe,  yet  laid  decree 
was  altogether  erroneous  and  impoflible  to  be  performed  or  ex- 
ecuted,  becaufe,  (as  by  the  faid  Greenough^s  and  others  own 
(hewing,  in  their  libel  aforefaid)'the  faid  Eli/ha  Doane  was,  at 
Ihc  time  of  making  and  pafiing  the  faid  decree,  viz.  on  theje* 
venteenth  day  of  Sept  ember y  Anno  Domini  1783,  and  long  before 
that  time,  dead  ;  when,  by  the  fame  decree,  it  is  ordered  that 
reftoration  of  faid  property  be  made  to  (aid  Elijha  Doane* 

^^  Thirdly'  There  is  alfo  manifeft  error  in  this,  viz.  That  (aid 
oaufe  was  not  brought  before  Congrefs,  or  the  Commiffioners 
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by  them  appointed,  to  hear  and  try  appeals  in  prixe  caufcs,  ac-    1795* 
cording  to  theRefolveof  Congrels,  but  repugnant  thereto^  viz.  Va^f-y^g/ 
by  way  of  complaint,  and  that  no  appeal  from  the  faid  decree  of 
faid  Court  of  New-Hampfiin^  was  allowed  by  the  fame  Court, 
or  by  Congrcfs. 

Fourthly.  There  is  alfo  manifeft  error  in  this,  vxt.  That  in 
and  by  the  faid  libel  upon  which  the  decree  aforefaid  in  (aid 
Circuit  Court  is  made,  damages  for  not  performing  the  decrjee 
of  faid  Courtof  Appeals,  are  not  prayed  for-a-whercfore^  the 
faid  Circu?t  Court  ought  not  to  have  decreed  or  condemned  the 
Plaintiffft  in  damages  as  is  done  by  faid  final  decree* 

Fifthly.  There  is  alfo  manifeft  error  in  this,  vi^.  That  faid 
final  decreeof  faid  Circuit  Court,  was  not  made  upon  a  due  tri-* 
al  and  examination  of  the  merits  of  the  capture  or  the  faid  Bri^ 
gantine  Sufanna^  her  tackle,  apparel  and  furniture,  and  of  the 
goods,  wares,  and  merchandizes,  and  of  the  evidences  or 
proofs  which  might  have  been  adduced  by  the  Plaintiffs  in  er-* 
ror  if  fuch  trial  had  been  had.  But  the  decree  of  the  Court  of 
Appeals  was  received  and  admitted  as  the  only  evidence  of  the 
right  of  claim  of  the  (zxAGnnough  aqd  others,  the  libellants,  to 
the  faid  Brigantine,  her  tackle,  apparel  and  furniture,  and  of  the 
faid  20od«,  wares  and  merchandizes,  condemned,  and  of  the  il-^ 
legality  of  the  capture  and  condemnation  aforementioned  ia 
faid  libel,  which. is  contrary  to  the  ufaee  and  cuftoms  of  Admi«» 
ralty,  Maritime^nd  Prize  Courts,  and  altogether  unwarranted 
by  law. 

Sixthly.  There  rs  manifeft  error  alfo,  in  this,  viz.— That 
by  the  (hewing  of  the  faid  Libellants,  the  monies  arifing  from 
the  fale  of  faid  brigantine  and  car^o,  &c.  were  paid  tothe  faid 
Jojhua  Wentworth  and  George  n^entworth  as  agents,  to  be 
diftributed  according  to  law,  viz:  one  half  to  the  owners  of 
the  faid  privateer,  ArOaryy  and  the  other  to  the  captors,  viz. 
to  the  officers  and  feamen  on  board,  which  were  diftributed  ac^ 
oordingly.  Whereas  in  fad  by  faid  final  decree,  they  the  Plain-' 
tiffs  in  error,  and  Jojhua  and  George  as  agents,  and  tbe  other 
Plaintiffs' as  owners,  are  made  liable,  and  condenuied  in  full  da* 
mages  for  the  whole  value  of  faid  brigantine,  her  tackle,  appa- 
rel, and  furniture,  and  of  faid  goods,  wares  and  merchandizes, 
which  is  altogether  illegal. 

Seventhly.  There  is  alfo  manifeft  error  in  this,  viz.— That 
it  doth  not  appear  by  the  copy  of  the  record  of  faid  Court  of 
Appeals,  filed  and  ufed  in  this  caufe,  how  the  fame  caufe,  in 
which  that  court  decreed  as  aforefaid,  came  before  (aid  court, 
or  viras  legally  inftitutcd,  or  had  day  therein,  at  thetimeof  pafF- 
ing  faid  decree. 

Eighthly.  There  is  manifeft  error  in  this,  alfo,  viz.— That 
faid  Circuit  Court,  in  paffing  faid  final  decreci  and  in  all  the; 
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1795.   proceedings  in  the  fame,  afted  and  proceeded  ?^  a  Court  oT 
^^y^J  Admiralty,  whenasfuch,  they,  bylaw,  had  no  jurifdidron  of 
£aid  caufe,  and  could  not  legally  take  cognizance  thereof. 

Wherefore,  for  thefe  and  other  errors  in  the  record  and 
procefs,  and  final  decree  aforefaid,  of  the  faid  Circuit  Court, 
the  faid  Plaintiffs  in  error,  pray.  That  the  final  decree  afore- 
faid, of  the  faid  Circuit  Court,  maybe  reverfed,  annulled, 
and  held  to  be  altogether  void,  and  th^y  reftored  to  all  things 
which,  they  have  loft. 

JOHN  S.  SHERBURNE. 

The  Defendants  replied  in  nulla  ejl  erratum ;  and  thereupon 
ifTue  was  joined. 

For  the  Plain tifFs  in  error,  the  arguments  were  of  th3  fol- 
lowing purport. 

I.  Error.  This  is  a  queftion^  between  citizens  of  the 
United  States  \  a  citizen  of  one  State  beinca  citizen  of  every 
State.  Coff^.  4^^*f'  Qlteftions  between  fubjeSs  of  difFerent  States, 
belong  entirely  to  the  law  of  nations.  3  BL  Com.  69.  but  be- 
tween citizens  of  the .  fame  State,  the  municipal  law,  even  in 
queftions  of  prize  during  a  war,  is  of  fupereminent  control. 
I  Wood.  137.  2  Woad.  ^JVood.  454.  Hen  .BL  Rep.  4  T. 
Rep.  3  Jti.  195.  Parie  166.  180.  3  Bro.  304.  But  this  ap- 
peal was  neVtr  pr  iperly  before  the  Congre/Honal  Court  of 
Appeals.  Doane  petitioned  Congreft,  atid  Congrefs  referred 
•Ae  petition  to  the  Committee  of  Ap|>f?ais.  6  Fol.  Journ.  Cong. 
133,  i6j^  In  the  cafe  of  the  Sandwich  Packet^  a  committee 
was  appointed,  and  upon  their  report,  Congrcfs  allowed  the 
appeal.  Regularly,  in  the  prcfent  inftcnce,  the  appeal  oueht 
to  have  been  allowed  by  the  court  below,  and  the  record  lodg- 
ed with  the  Secretary  of  Congrcfs ;  or  there  (hould,  at  leaft, 
appear  a  fpecidl  allowance  of  the  appeal  by  Congrcfs,  as  in  the 
cafe  of  the  Sandwic/^  Pockety  and  not  a  mere  reference  to  a 
committee.  Th«  court  of  New  Hampjhirey  in  fpft,  refufed 
to  allow  the  appeal  ^  and  the  appearance  of  the  party  in  the 
CongrefSonal  Court  ^of  Appeals,  could  not  cure  any  defoft,  as 
he  there  pleaded  diredly  to  the  jurifdidiion,  and  notice  figni- 
fxes  nothing  againft  a  compulfory  judgment.  The  legal,  cuf- 
tomary,  mode^  to  compel  the  return  of  a  record,  by  certiorari^ 
and  a  writ  of  diminution,  &c.  might  have  been  reforted  to. 
3  Bac.  Ahr.  004.  Conjct  on  courts.  1B7.  There  was  no  privi- 
ty between  the  Court  of  Appeals  and  the  Circuit  Court ;  and  an 
inferior  Court  cannot  execute  the  deciees  of  a  fuperior  Court. 
I  Sid.\iS.  I  Fent.  32.  f>Fin.  373.  pi.  2.  Efp.  87.  I  Lev.  243. 
Raym.  473,  Doug.  58a  Co'Vip.  176.  But' had  the  Congref- 
iional  Court  of  Appeals  jiirifdiSion  in  this  cafe  ?  Thar  court 
is  extinft;  and  maymow  be  confidered  in  the  light  of  a  fo- 
reign court  'f  and  (he  decres  of  foreign  courts  are  regarded  on 

a  footing 
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a  footing  of  reciprocity.     Whether,  then,  the  Congreffional    1795. 
Court  of  Appeals,  was,  in  this  inftance,  a  court  of  the  laft  re*  V^v^v^ 
fort,  is  the  gift  of  the  controverfy ;  and  wc  contend  that  it  was 
not,  hut  that  the  fuperior  Court  of  New  Hampjhire^  was,  by 
the  law  of  the  State,  the  Court  of  the  laft  refort  .Onan  appeal, 
or  on  a  writ  of  error,  like  this,  in  the  nature  of  an  appeal,  the 
Plaintiff  in  error  may  ufe  every  defence  which  he  could  hivc 
urged  below ;  and  the  authorities  evince  that  the  competency 
of  the  court  giving  the  juds^ment  may  be  enquired  into*  i  Bac. 
Abr.  630.  Doug,  5. 3  Term  Rep,  29. 130. 1 32. 269.  Garth.  Parke 
»n  Inf.  1 1  State  Trials^  222. 232. 2  Dom.  6^6  JyL  72. 3.  Whether 
theCongrefEonul  Court  had  any  jurifdl£lionataII,  muft  depend 
on  a  comparifon  between  the  refolvesof  C(iMrc(s  of  November 
1775,  and  the  law  of  New  Hampjhirey  of  July  1776;  and  to 
fojve  that  difficulty,  threefubordinate  aucftions  may  be  difcufled : 
-^ift.  Had  Congrefs  exciujpve  Juriididion  of  prize  caufes  in 
Nov.   1775  ? — 2d.  Are  their  reiolutions  on  that  fubje^El  man- 
^'atory  and  abfolutej  or  recommendatory— ind«3d.  Did  they 
neceuarily  imply,  and  authorife,  a  revifion  of  fa£ls,  which  had 
already  been  eftablifhed  by  the  verdrft  of  a  Jury* — 
.    I.  Had  Congrefsexclufi  ve  jurifdi£tioo  of  prise  caufes  in  Nov. 
1775  f  If  iV#ur/f/7m/^^fV^  had  any  original  right  to  t^kecogni- 
.  zance  of  prize  caufes,  the  Plaintiff  in  error  muft  prevail ;  for,  in 
fuch  cafe,thejurifdi£lion  wouldbe,at  leaft,coneurrent  with  that 
claimed  by  Congrefs.     But,  wherever  an  alliance  is  not  corpi^ 
rate^  but  confederate^  the  fovereignty  refidcs   in  each   State. 
I^ederalifty  p^  Adams*  Def.  162.  3.  Andinthchiftoriesof  jHW- 
Jand  and  of  Germany  the  rule  will  be  illuftrated  and  confirmed. 
I  Montejq.26%.  1  PoL  Encydopaediay  709.  Chejterfield* s  Workt^ 
I  vol.  Sir  JrilUamTemple^  114.  Adams*  Def.   36a-     Now, 
the  State  retained  all  the  powers  which  (he  did  not  exprefsly 
Surrender  to  the  Union ;  a  State  cannot  ceafe  to  be  fovereign 
vrithout  its  own  afl  j  nor  can  fovereignty  be  afferted  but  upon 
9  clear  title.  7  Journ.  Cong.  p.  49,  &c.     Congrefs  had  only  the 
power  to  recomrnend  certain  adh  to  the  States,  the^  had  no  ab- 
solute right  to  enforce  a  per&rmance,  nor  to  infli£t  a  penalty 
for  difobedience.     Whatever  -power  Congrefs  poflcffed   muft 
have  been  derived  from  the  People.     If  Congrefs  had  a  right  of 
^reding  Courts  of  Appeals  from  New  Hnmpjhire^  it  muft  be 
in  confequence  of  an  authority  dcrived-fiom  New  Kampjhire\ 
.*— all  the  other  twelve  States  could  not  give  it :  Nor  had  Con* 
%xtS%  the  excluftve  power  of  war  ;  as  a  rctrofpeftive  view  of 
(he  revolutionary  occurrences  will  demonftrate.     The   CoIo-p 
lies,  totally  independent  of  each  other  before  the  w^r,  became 
diftin^  independent,  States,  when  they  threw  off  their  alle- 

tiance  to  the  Britijh  crown,  and   Congrefs  was  no  longer  a 
Convention  of  Agents  for  Colonies,  but  of  Ambafladorf  from 


68  Cases  ruled  and  adjudged  in  the 

1795.  lorereign  States.  Adam'  Def.  t  vol.  36a.  3.  4.  In  that  cha- 
W^VN*'  raScr  they  were  uniformly  confidered  by  Congrcfs  ;  and  on 
the  24tb  of  June^  1776,  [2  Vol  Journ.  Cong.  329.]  when 
that  body  recommends  paffing  laws  on  the  fubjecl  or  treafon, 
the  crime  is  declared  to  be  committed  againft  the  colonies, 
individually,  and  not  againft  the  confederation.  The  pow- 
ers of  the  firft  Congrefs  of  1774,  ^^re,  indeed,  only  thofe 
of  confultation,  to  project  the  proper  meafures  for  obtaining 
a  redrcfs  of  grievances:  they  were,  in  efFeft,  a  counfcl  of  ad- 
vice. Their  credentials,  as  well  as  the  opinions  of  writers, 
manifeft  -the  truth  of  this  alTertion.  i  Ramjay^s  Htji.  143.  I 
Journ.  Cong.  17.  54.  55.  The  fccond  Congrcfs  fat  on  the 
fame  authority;  with  the  fame  latitude  to  obtain  a  redrefs  of 
grievances ;  but,  all  the  credentials  of  the  members  bear  date 
before  the  news  of  the  battle  of  Lexington ;  (19  April  177S) 
thofe  from  Penntylvantay  New-Jerfsy^  and  Virginia^  merely 
authorife  a  meetmg  in  Congrefs ;  and  none  of  the  reft  hold  out 
the  idea  of  war,  though  thofe  from  Majfachufetts  feem  to  have 

fiven  the  greatcft  latitude,  i  Joum  Cong.  50.  3  Vol  Cong.  14. 
t  apoears  clearly,  then,  that  Congrefs  at  thofe  ftages  of  the 
Revolution,  poflefled  no  pofitive  poi««ers,  by  exprefs  delega- 
tion. When,  however,  the  war  afterwards  came  on,  Congrefs 
feized  on  fuch  powers  as  the  neceflity  of  the  cafe  required  to 
beexercifed:  but  ftill,  the  validity  of  thofe  powers  depends  on 
fubfequent  ratifications,  or  univerfal  acquiefcence*;.  and  if 
NiW'Hampfl>ire  has  ever  ratified  the  affumption  o\  2,  right  to 
hold  appeals  in  all  cafes  of  capture  as  prize,  we  abandon  the 
miufe.  But  in  a  variety  of  inftances,  it  is  manifeft,  that,  al- 
though fome  of  the  aflumed  powers  of  Congrefs  were 
confirmed,  others  were  denied  and  repelled.  Thus,  the- 
power  of  embargo  was  defired  br  Congrefs,  but  .never  con- 
ceded by  the  ftates.  4  Joum.  Cong.  575.  321.  331;  and  in 
Pennfylvania^  it  was  even  thought  necefTary  to  pafs  a  law 
to  indemnify,  all  perfons,  who  a<Sed  under  the  authority  of  the 
refolutions  of  Congrefs,  &c.  2  Vol.  Dall.  EdiU  11 1.  StilU 
however,  it  is  conceded,  that  Congrefs,  from  the  necclTity  of 
the  cafe,  and  a  general  acquiefcence,  might  raife  an  arm^,  and 
dired  the  military  operations  of  the  war;  though  even  m  that 
refpefl,  it  is  queftionable,  whether  Majfachufetts  would  have 
confented  to  the  Con^reffional  appointment  of  a  commander  in 
,  chief,  had  General  IVard  been  fuccefsful  at  Bunhr's  Hill. 
But  the  States,  by  th^ir  acquiefcence  in  this  exercife  of  the 
rights  of  war,  on  the  part  of  Congrefs,  did  not  convey  an 
exclufive  power  to  the  Federal  head,  nor  divtft  themfelves  of 
their  individual  authority  to  wage  war,  ilTuc  letters  of  marque, 
&c.  War  is  that  ftate  in  which  a  natioQ  profccutes  its^rights  by 
force.     Vatt.  b.  3.  c.  i.f.  i.  Now,  the  h&  is,  that  the  New^ 

England 
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England  colonies  had  firft  made  war,  according  to  this  defini-     I79S- 
tion;  and  at  their  inftancc  the  other  colonies  afterwards  joined  '-•iv^ 
xhem.  iRamfay^s  Hiji.  192.  Ar^tt;-//t?;w/j/&/r^,  accordingly,  vo- 
«ed  2000  men  for  the  fervice.  /*.  395  j  eftablifhcd  poft-offices; 
and  veiled  a  committee  of  fafety  with  powers  equal  to  thofe  of  a 
dilator.  lb.  395.  ConneJficut^  like  wife,  made  war  on  her  own 
individual  authority;'  Tic^nderoga  was  taken  -by  Jtlen\  and 
Arnold  made  a  prize  of  a  vctfcl  on   Lake  Champlaine.     Gord. 
Hiji.  349.   I  Vol  Journ.  Cong,  81.    At  this  period  the  States 
anuft  have  been  pofTefTed  of  individual   fovereignty;  for,    the 
ibvereign  power  alone  can  raife  troops.     Fatt.b.  a.  c.  %.f.  7; 
and  both  Majfachufetts  ahd  Conne£ficutt  had  actually  fitted  cut 
and  armed  veflels  to  cruize  againft  theenemv  in  October,  1775, 
(South^CaroHna  foon  following  the  Example)  whereas  the  re- 
folution  of  Congrefs  refpe£ting  prizes,  did  not  pafs  till  the  fuc- 
crceding  month.    Gord.  Hijf*  /[2S,  Ramfay's  Hift.  ^24.  Could 
the  relolution's  of  Congrefs  at  that  time  take  away  the  jui  ifdic- 
tit>n  of  New^HampJhirey  without  her  own  conlent  ?  and  the 
articles  of  confederation,  at  a  later  period,  exprcfsly  rcferved 
to  the  refpe£live  ftatcs,  the  right  ofiiTuing  letters  of  marque, 
&c.  after  a  declaration  of ,  war  by  the  United  States.  By  confi- 
dering  the  circumftances  under  which  Congrefs  exercifcd  other 
powers,  we  may  be  furnifhcd  with  fonae  analogies  in  fupport 
of  our  doArine,  refpe£ling  the  power  claimed,  as  an   incident 
of  war,  to  hold  appeals  in  all  cafes  of  capture.     Congrefs 
~  ^vere  allowed  to  ifllie  monej*  >  but  they  could  not  guard  it  from 
counterfeit,  nor  make  it  a'  le^l  tender ;  nor  efFc£tuaIly  bind 
the  States  to  redeem  it;  though  all  thefc  incidents  were  cflen- 
^lal  to  fupport  the  credit  and  currency  of  the  money.    Congrefs 
^(Turned  the  power  of  regulating  the  poft-oflice;  but  they  could 
impofe  no  penaljties  for  a  breach  of  their  refolution  c.n  the  fub- 
^cct.     Congrefs  received  AmbafTadorr,  and  other  public  mini- 
ftcrs;  but  when  the  immunity  of  the   French  minifter's  houfe 
was  violated,  the  State  of  P/«w/y/t;^/f//?  only  could  punifli  the  of- 
fender.    DalL  Rep.  De  Longcha?np*s  cafe.    Congrefs   made 
treaties,  but  they  could  mate  no  lav/  to  enforce  an  obfervance  of 
them.     Even  for  effeftuating  their  refolutions,  relative  to  ad.- 
miralty  jurifdiftion,  Congrefs   were  obliged  toaddrefs  them* 
felves  by  recommendation  to  the  Rate?,  individually;  5  Journ. 
Cong.  215;  zs\&  New-Hantpjhlre  pafTedalaw,  granting  to  Con- 
grefs ihc  power  that  was  requefted.  In  the  cafe  of  foreigners  on-^ 
ly^  with  an  allowance  of  only  a  day  for  making  the  appeal.    In 
that  law  Congrefc  acquiefced,  lb.  459.  till  the  difpute  arofe 
in   this- very  cafe.     9  Journ.  Cong.  45.87.  ^j.^S.Da/L  Rep. 
71.  This  diftind^ion  has  beehlaken  in  Pennfylyanla^  that  on 
the  evacuation  of  Philadelphia^  all  puplic  ftiilitary  property  be- 
longed to  Congrefs,  and  aH  private  property  to  the  State.  To 
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I795«  manifeft,  if  poffible,  more  forcibly  the  participation  of  the  indi- 
C^Y^  vidua!  ftates,  in  the  power  afliimed  and  exeicifed  by  Congrefs, 
we  find  that  the  very  commiffions  iiTued  by  Conercfs,  were 
coanterfii^ncd  by  the  Governors  of  the  refpeflivc  ftatcs.  Bj 
the  law  of  New-Hampjhirey  paflfed  in  July  1776,  a  power 
was  .given  to  the  Executive  to  iiTue  letters  of  marque)  &c. 
and  the  zQ.  of  counterfigning  the  congreflional  comifkii&ons 
was  equivalent  to  the  exercife  of  that  power.  In  the  inftruc- 
tions  to  privateers,  it  is,  likewife  obfcrvable,  that  Congiefs 
authorife  the  captors  to  proceed  to  libel  and  condemn  their  pri* 
zes  **in  any  court  ereded  for  the  trial  of  maritime  affairs,  in 
any  of  thcfc  colonics.'*  2  Journ.  Cong.  106.  116.  I18.  But 
furcly,  it  is  poflible  for  a  flate,  to  delegate  the  power  of  ifTiiing 
letters  of  marque,  &c.  and  yet  retain  a  jurifdiflion  over  prizes 
brought  into  her  ports;  or,  reverfing  the  propofition,  to  give 
up  that  jurifdiAion,  and  yet  retain  the  power  of  ifluing  letters 
cf  marque.  A  court  of  appeal  is  not  a  neceiTary  incident  of 
fovereignty.  If  there  be  a  court  judging  by  the  law  of  nations, 
no  complaint  can  be  made  by  foreign  powers;  the  reft  depends 
on  municipal  law.  4  T,  Rep.  38a.  3  -^tk.  401.  Coll.  yurid* 
It  has  been  queftioned,  indeed,  whether  any  court  can  decide 
on  the  legality  of  a  prize,  which  has  been  captured  under  the 
authority  of  a  different  power,  from  that  by  which  the  court 
was  conftitut^d :.  but  in  the  cafe  of  a  confederated  fovereignty, 
each  member  of  the  confederation  may,  undoubtedly,  give 
powtr  to  the  others  to  decide  on  prizes  taken  under  its  feparate 
authority.  Thus,  likewife,  it  appears  that  France  eftablifhed 
courts  m  the  WefUndies,  to  determine  the  legality  of  prizes 
taken  by  American  vefTels,  although  no  article  or  the  treaty 
provided  for  fuch  an  eftablifhnent.  t^Journ.  Cong.^!^o.  In  other 
treaties,  however,  the  cafe  i§  exprefsly  provided  for,  and  the 
judicatures  of  the  place,  into  which  the  prize,  taken  by 
either  of  the  contradling  parties,  fhall  have  been  conduftcd, 
may  decide  on  the  legality  of  the  captures,  according  to  the 
laws  and  regulations  of  the  States,  to  which  the  captors  belong. 
Pfujfian  Treaty.  Art.  11.  f.  4.  Dutch  Treaty.  Art.  5.  Swe~ 
dljh  Treaty^  Art.  18.  /  4^  But  the  language  of  the  articles  of 
confederation  demonflrates  the  political  independence,  and  fe- 
parate authority,  of  the  States :  "  each  ffcite  retains  its  fove- 
reignty, freedom,  and  independence,  and  every  paver,  jurif- 
di*aion  and  right,  ^hich  is  .not  by  this  confederf*.  .1  exprefsly 
delegated  to  the  United  States^  in  Congrefs  afTembled."  Art, 
3.  If,  indeed,  the  States  had  not,  individually,  all  the  powers 
of  fovereignty,  how  could  they  transfer  fuch  powers,  or  any 
of  them,  to  Congrefs  ?  Does  not  Congrefs  itfelf,  by  the  ap- 
pointiiient  of  a  committee  to  draft  the  articles  of  confederation  ; 
and  by  its  earneit  foHcitation,  that*  the  feveral  ftates  would  ra- 
tify 
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fify  the  inftrument;  evince  a  fenfe  of  its  own  political  impo-  I795« 
tencT)  and  of  the  fdenitude  of  the  State  authorities  ?  But,  after  ' 
all,  it  muft  be  confidered  that  Doane^  the  Defendant  in  error, 
waved  the  appeal  to  Con^refs,  by  carrving  his  cafe  into  the 
Suprenne  Court  of  Niw^tiampfl)ire^  inftead  of  applying  imntie- 
diately  for  relief  to  Congrefs,  when  the  inferior  State' Court 
refufed  to  grant  an  appeal  to  the  congrefEonal  court  of  appeals; 
and  the  Supreme  Court  of  Majfachufitts  has  determined  ia  an 
a£lion  of  Trover  between  the  fame  parties,  that  the  court  of 
Appeals  had  no  jurifdi£lion  in  this  caule.     Sit  finis  litium. 

2.  The  fecond  fubordinate  queftion  is^— Are  the  Rcfolutions 
of  Congrefs,  refpe6ling  prize  <:aufes,  mandatory  and  abfolute  ; 
or  only  recommendatory  ?  In  fpirit  and  in  terms  they  are  no 
more  than  recommendatory  ;  fuch  as  the  State  might  at  plea- 
fure,  either  carry  intoeffed,  or  rejeft.  The  State,  which  erec- 
ted the  Court  of  Admiralty,  pofleffed  the  power,  likewife,  to 
regulate  the  Appellate  jurifdidion  from  its  decrees.  Thus,  the 
a£l  of  Pennfylvania  modelled  the  Appellate  power  in  a  fpecial 
manner,  as  to  the  time  of  appealing  ;  and  denied  the  appeal  al- 
together, as  to  fafts  found  by  the  verdift  of  a  jury.  The  Su- 
preme Court  of  New-Hamp/hire  was  in  exiftence  long  before 
the  Rcfolutions  of  Congrefs  were  pafTcd  ;  and  there  is  no  pre- 
tence for  Congrefs  to  claim  a  controuliog,or  appellate,  power, 
upon  the  judgments,  or  decrees,  there  pronounced  ;  though 
Congrefs  might  recommend  a  particular  mode  of  proceeding 
as  convenient  and  advantageous.  As  far  as  refpefied  FarAgn' 
ers^  New^HampJhin  concurred  in  the  opinion  of  Congrefs; 
but  rejcSed  it  in  cafes,  like  the  prcfent,  between  citizens. 

3.  The  third  fubordinate  queuion  is-»— Whether  the  Rcfolu- 
tions of  Congrefs,  neceffarily  imply  and  authorife  a  revifionof 
fa£ls,  which  had  all eady  been  eftabliibed  by  the  verdift  of  a  ju* 
ry  i  The  fair  conftruclion  of  the  Refolution  of  Congrefs  is, 
that  there  (hall  be  an  appeal  on  points  of  law  appearing  on  the 
record.  The  appeal  from  <a  jury  is  not  known  here,  though  it 
is  hm'iWzr  in  NieW' England  i  but  even  in  ffew- England^  the 
appeal  is  ^always  from  one  jury  to  another  jurv,  and  a  jury  may, 
in  fomemeafure,  proceed  on  tneir  own  lcnowIe<)ge.  3  bL  Com. 
3301  367.  In  the  cafe  of  the  Sloop  jfSlive  (  ^FoL  p.  )  the 
Chief  Juftice  (M'Kean)  was  decifivcly  of  opinion,  that  an 
appeal  did  not  lie  from  th^  Admiralty  of  the  State  to  the  Con- 
greffional  Court  of  Appeals,  as  to  facts  found  by  a  Jury  :  and, 
in  the  fame  cafe,  tlje  Qeneral  Aflcmbly  expreiTed  the  fame  opi- 
nion, by  iheir  inftructions  to  the  Delegates  in  Congrefs.  Jourr 
nals^  31^  of  January;  1780.  After  a  jury  Trial,  facts  cannot 
be  re-examined  on  a  writ  of  Error.  3  Bl.  Com.  330.  367. 
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1795*  II.  Error.  It  appears  on  the  record  that  Doam  was  dead 
>  when  the  judgment  was  given:  for,  the  libel  itfelf  feu  forth 
the  commitment  of  adminiftration  to  his  reprefentatives  before 
judgment;  and,  although  that  may  not  be  condufive,  it  is 
ftrong  evidence  of  his  death,  upon  which  the  court  will  decide 
the  fad.  Pr.  Reg.  ch.  i.p.  264.  3  to"  4  ff^if^L  377.  a  Bac. 
904.  4  Fin*  439.  2.  Raym.  463.  it  has  been  (aid,  tfaAt  even 
if  JDoane  were  dead,  it  was  no  abatement,  being  in  a  civil  law 
court.  I  Cha,  Ca.  122:  but  the  cafe  referred  to,  as  an  autho* 
rity,  was  merely  a  Bill  of  review,  which  is  not  JlriRi  jurisy 
and  wasdifmifled.  Befides,  the  pcrfon  who  filed  that  bill  bad 
no  privity^  and  was  not  entitled  to  it ;  and  even  if  he  had,  the 
exception  might  have  been  error,  notwithftanding  the  difmiflal 
of  the  bill.  It  is  likewife  faid,  that  death  was  no  abatement 
in  an  ecdefiaftical  court.  Lev.  ;  but  it  is  evident  from 
the  authority  cited,  thit  the  party  reprefrnting  the  deceafed, 
iDuft  come  mto  court  before  judgment  can  go  againft  him.  3 
Huberusy  582.  The  moft  that  can  reafonably  be  urged  is, 
that  the  decree  was  good,  fo  far  as  it  pronounced  the  capcured 
ihip  to  be  free ;  but  it  was  void,  fo  far  as  it  made  any  order  up- 
on Doane  to  do  any  particular  adL  See  3  71  R$p.  323.  The 
Cirruit  Court  (which  has  been  called  a  court  of  review)  was, 
in  hiOiy  only  the  Court  0/  Appeals  continued  \  but  Doane* s 
adminiftrators  were  never  called  upon,  and,  therefore,  could 
not  be  obliged  to  go  into  that  court.  The  ground  of  the  epi- 
iiioR  of  the  Ciicuit  Court  is,  that  damages  fhall  be  recovered 
for  not  reftoring  the  property  to  Doane  \  who,  being  then  dead, 
the  reftitution  was  impoiEble.  Befides,  letters  of  ad(ninittra* 
tion  were  only  taken  out  in  MaJfacbufettSy  which  would  not 
operate  in  New  Hampjhirey  where  alone,  if  any  where,  the 
debt  was  valid.     Lovelace  on  wills. 

III.  Error.  The  argument  in  fupport  of  this  error  has 
been  anticipated  in  difcufTing  the  firfi:  error  alTtgned. 

IV.  Error.  Damages  were  not  a(kcd  by  the  Libellant  in 
the  Circuit  Court.  The  libel  prays,  indeed,  that  the  decree 
of  the  Court  of  Appeals  might  be  carried  into  tSc&  ;  that 
damages  might  be  given  for  the  illegal  capture  of  the  (hip;  and 
that  general  relief  might  be  granted;  but  it  does  not  pray  for 
damages  on  account  of  the  non-performance  cf  the  decree  of 
the  Court  of  Appeals.  A  judgment  which  gives  damages, 
V»here  they  ought  not  to  be  given,  is  erroneous :  as  where  the 
damages  are  laid  at  lool.  in  the  declaration,  and  the  judgment 
is  rendercil  foraool.  No  damages  are  to  be  allowed  on  rever- 
ftl.  Ltc  oncapu  7J^\.  There  ought  to  have  been  an  account 
of  the  valu^!  of  thfi  thing  to  be  reftored,  by  the  decree  of  the 
Court  of  Appeals ;  and  as  that  court  gave  no  damages  for  the 
tmlawful  taking  cf  the  veiTel,  no  other  court  had  power  to  give 

them. 
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Ihem.  Nor,  in<)eed)  oughuuiy  damages  to  have  been  giyen,  1795* 
as  the  order  for  reftitutioD  was  not  di reded  to  the  RefpondenCs.  ^-<^y^ 
Befides  the  damages  are  given  againft  the  Defendants  jointfyy 
whereas  each  (hould  have  been  charged  fevirally  with  the  fum 
which  came  into  his  hands ;  3  T.  Rep.  371.  C9wp,  506.  4  Vin. 
444.  7  Vitt.  aS2,  And  it  does  not  even  appear-that  t)icy  had  no- 
lice  of  the  decree  of  the  Court  of  AppeaJs,  though  it  is  ftated 
on  the  record  that  they  were  heard  by  their  advocate^  fometime 
hefore  it  was  pronounced.  A  monition  (hould  have  ifTued ; 
.  and  the  fuperior  court  (hould  have  inhibited  the  court  of  JVm/ 
Hampjhire  from  proceeding  on  their  judgment:  otherwife,  if 
that  court  did  fo  proceed,  and  under  their  order  the  veiTel  was 
(old  and  the  money  paid  away,  the  perfons  who  paid  it  are  not 
refponfible.  3  T.  Rep.  125.  An  agent  paying  over  truft  mo- 
ney withpiit  notice  of  appeal,  is  excufed.  4  Burr.  1985.  Cowp. 
565-  %  Ld.  Ray.  laia  And  the  Admiralty  only  compels 
agents  to  account  for  the  monev  a^hially  in  their  hands.  H.  BL 
476.  483.  3-  ^-  ^,'^  3^3:  3^6.  7.343-  4  T.  Rep.  382.  393.  i 
BL  Rep.  315.  U  the  Admiralty  anuraberof  perfons  are  joined, 
in  order  to  prevent  a  multiplicity  of  fuits  :  but,  fubftantially, 
each  perfon  ftands  on  his  own  Jeparate  ground,  and  a  mode 
is  eftabli(hed  for  afltffing  fevcral  damages.     Doug,  579*. 

V.  Krror.  That  the  court  below  did  not  examine  into 
thfe  merits,  cannot  be  deemed  error,,  if  they  had  nojurifdiaion 
to  meddle  with  the  fubjcdl  ix  all.  This  affignment  of  error, 
therefore,  cannot  be  maintained. 

VI.  Error.  The  argument  pn  this,  was  anticipated  in 
the  difcuflionof  the  4th  error  af&gncd. 

VII.  Error.  The  argument  on  this,  was  anticipated  in 
the  difcu^lon  of  the  firft  error  afllgnedl 

VIII.  Error.  The  fate  of  this-  error  was  fubmitted, 
ivithout  remark,  to  the  opinion  of  the  court. 

For  the  defendant  10  error,  the  anfwers  were  of  the  follow- 
ing tenor. 

1.  Error:— The objeftionthatthe appeal  was  not  properly 
before  the  Congreffional  Court,  ought  not  at  this  (lage  to  be 
fuftained,  fmce  the  party  ^appeared  there,  and  pleaded  to  the 
|urifdi£tion  \  and  the  court  took  cognizance  of  the  caufe. 
The  court  ad  quem^  and  not  the  court  a  quoj  the  proceeding  is 
brought,  muft  determine  whether  the  appeal  lay.     A  certified 

copy 

.  •  ?ATtisow,  7«r^/V/:— If  the  damages  were  improperly  given,  joh://v 
hy  the  Cirduit  Gmirt,  can  this  court  rcdtify  ihe  errut,  or  diicA  [he  Gir- 
CQif  Court  to  doit  ? 

JBraJ/ord  i^This  Court  cannot  do  it,  bccanfe  thev  arc  not  pofll-ffed  of 
evidence  to  (he \%- in  what  proportions  i!ic  da.iwi-cs  "ought  to  Ire  paid  bv 
the  Kefpondents.  ,  -    •  - 

Vol.  Ill, 
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1 795*  copy  of  the  decree  of  the  Court  of.  New  Hampflftn  was  lodg- 
v.^V-^^  ed  with  Congrefs ;  and  the  cafe  was  treated  in  the  fame  way 
that  Congrefs  (who  were  not  bound  down  to  particular  forms) 
treated  other  fimilar  cafes.  Nor  can  it  injure  the  Defendant 
in  error,  that  he  took  his  firft  appeal  to  the  fjpcrior  Court  of 
New  Hamp/hirt ;  for,  that  State  had  certainly  a  right  to  efta- 
blifh  different  Courts  of  Appeal,  provided  the  laft  refort  was 
made  to  Congrefs.  But  an  appeal  was  tendered  and  refufed  ; 
and  a  artiorari  pnlv  lies  to  Courts  of  Record,  which  was  not 
the  cafe  with  the  interior  Court  of  New  Hcmpjhire.  ThcaA 
of  Congrefs  direds  a  removal  by  writ  of  error  in  all  c^^ies 
and  therefore  takes  away  all  objeclions  not  appearing  on  the  re* 
cord.  Nor  is  it  eiFeftual  to  fay,  that  an  inferior  court  canixiC 
execute  the  judgment  of  a  fuperior  Court  s  for,  we  had  no  re- 
medy at  common  law ;  the  queftion  of  prize  or  no  prize  being 
folely  of  Admiralty  iurifdiflion.  DalL  Rep.  :  the  only  re- 
medy was  in  the  DiftriA  Court  of  New  Hampjkire.  It  has 
even  been  contended,  that  a  Court  of  Admiralty  of  England 
may  grant  execution  on  a  judgment  in  FrlezlanJ aLgsLinl^  an 
Englijhman.  bf^in.  $1^.  pi.  la.  I  Lev.267.  i  Fent. '^.  Godk. 
26a  and  a  Court  of  Admiralty  may  proceed  to  give  tm&.  to  its 
ownfentence  upon  a  new  libel  being  filed.  4  i.Rep.  38c  We 
contend  then,  that  Congrefs  had  jurifdidtion  to  determme  the 
appeal  as  well  before,  as  after,  the  ratification  of  the  articles  of 
confederation  : — before  the  ratification,  from  the  nature  and  ne- 
cefCcy  of  the  cafe  \  and  after  the  ratification  from  the  force  of 
the  compad.  Congrefs  was  chof«;n  bv  the  reprefentatives  of 
the  people ;  and  wh^rn  war  commenced,  it  could  not  have  been 
profecuted.  irithout  veiling  that  body  with  ajurifdiAioo,  which,. 
(hould  pervfade  the  whale  continent.  A  formal  compa^  rs  not 
ciTencial  to  the  inftitution  of  a  government.  Y.^tx'^  nation  that 
governs  itfclf,  under  what  form  foever,  without  any  depend* 
encc  on  a  foreign  power,  is  z  fovereignjfate.  In  every  fociety 
there  muft  be  a  fovereiirnty.  iDall.  Kep.  46,  57.  Fati.  B.  I. 
€h.  i.f  4.  The  powers  of  war  form  an  inherent  chara^^erif- 
tic  of  iijtional  fciveieignty ;  and,  it  is  not  denied,  tliat  Congrefir 
poffLfil'd  thofc  powers.  As,  therefore,  -the  dccifion  of  the 
4|ucil:on,  whether  prize,  or  no  prize,  is  a  part  of  the  power 
and  Uw  of  war,  DoNg,  585.  6.  and  muft  be  governed  by  the 
hw  of  nations  '^BL  C^//i.o8,  69.  a  fVoid.  139.  4  Tirm  Rep^ 
394,400,401,  It  follows,  as  a  nccefTary  coiifcqueuce,  that  if 
Loiiirith  poflcffed  the*  whole  power  of  war,  it  poflt^fT- 
ed  all  thep.utf ; — ^he  incidents,  as  well  as  the  piincipal  jurif- 
divli(*n.  L'l.ucr  this  imprc-Alion,  Congrefs  refrommended  the 
iiiftiiution  of  prize court:»  in  the  fcveral  States;  but  refcrved 
to  itfwit*  the  ri^htof  appeal;  and  its  journals  are  filled  with 
iht  cx'.TCif*  of  puwcrs  dciivedfiom  the  fame  fource,  andhav- 
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lognogreater  preteniions  to  validity*  On  cheadil/^jr,  '7737  ^^^     '795* 
militia  arc  direded  to  be  trained  for  defence.  On  the  lit  jum^  ^-^Vx-? 
Congrefs  declare  that  they  ftand  on  the  dcfenfi ve  merely,  and 
the  invafion  of  Canada  by  any  of  the  Colcnies  is  objeAed  to. 
On  the  i^th  June^  an  army  is  direAed  to  be  raiTcd.     On  15th.  * 

JufUy  a  General  is  appointed.     On  the  6th  y»/y,  war  is,  in  ef- 
fed)  declared.     On  the  7th  NovemBcr^  the  articles  of  war,  in- 
flt£line  death  in  certain  cafes,  were  palTed.   On  theasth  Nov. 
the  relolutions  concerning  prizes  were  adoptci!.  On  the  o&ihNe^ 
Vimterj  rules  and  orders  were  eftabliflied  for  the  government 
of  the  navy.  On  the  5th  December  proviUon  was  made  for  fa!  v  age 
in  the  cafe  of  re-capturcdveflcls.  On  the  I3ihi)/r^/«^rrafleet 
was  eftabiiihed.     On  20th  Decetnber  it  wus  declared  that  the 
law  of  nations  (hould  regulate  the  proceedings  in  prize  caufes. 
On  2ad  December  J  the  Naval  Committee  aft.     On  a6ilj  Dec. 
the  United-Colonies  are  pledged  for  the  reden^ptionof  the  paper 
money«  On  the  2y^  March  and  24th  yuly^  1 7*76,  the  equipment 
of  privateers  is  authorifed.   On  ad  and  3d  Aprils  the  form  of  a 
commiffion  for  privateers  is  fettled.  On  the  4th  July^  Indepen*- 
dence  is  declared.  On  26ih  Aug.  half  pay  was  allowed  to  di  fabled 
officers.  On  5th  Septef/werj  it  was  refolved  that  piopoficions  fer 
peace  Ihould  only  be  made  to  Congrefs.     On  the  9th  Septcm^ 
ier^  committee  is.  appointed  on  an  appeal  in  the  cafe  of  the 
icbooner  Tkijile^  and  the  ftile  of  the  confederation  was  changed 
from  ^  United  Colonies  "to"  United  States''  On  l6di  Scftembn\, 
additional  battalions  were  raifed.     On  20th  Seftemlery  a  nev/ 
fet  of  articles  of  war  were  fubftituted  inftcad  of  chc  former.  On 
the  21&  Prober,  the  oath  to  be  taken  by  officers  in  the  Conti- 
nental  fervicc  was  prefcribcd.  On  3cth  January  and  8ih  Muy^ 
1777,  a  (landing  committee  was  appointed,  to  hear  and  deter- 
mine appeals.  On  31ft  Januaty^^ dscrcc  of  a  committee  waf  fet 
aiidc  on  an  appeal.     On  8th  Afay^  a  new  commiffion  for   pri- 
vateers was  fettled.     On  the  14th  OMcry  Congrefs  refolved 
to    retaliate  by  condemning   as  prize,  the   ercmy*s   vcflclf, 
brought  in  by  thtir  own  marmers.  On  the  6th  February ^  I77^> 
Congrcis  formed  a  treaty  of  alliance  with  France.     On  9t:i 
July^  1778,  the  articles  ot' confederation  were  ratified  and  fi^n- 
od  by  all  the  ftates,  except  New-Jerfey^  Delaware^  and  Ma- 
ryland.  On  Tix^ajiily^  *778>  new  men^bcrs  were  added  to  the 
committee  of  appeals.  On  \^  January ^  >779>  Congrcfe^rtfoived 
that  they  would  not  conclude  a  truce  or  treaty  with  Greats 
Britain^  without  the  conifnt  of  France.  On  the  6ih  oi  March^ 
the  objedtion  to  the  appellate  jurifdidlion  of  Congrefs,  as  to  facHs 
found  by  a  jury,  was  urged  by  Penfffylvania  in  the  cafe  of  thj 
tLoofjf^ive.  On  iffii  Jan.  i78o,and  24th  it/fly,acourt  of  appeals 
in  the  cafe  of  captures  was  inilituted.  On  21ft  January  and  30ih 
Marcb^  I784,tbe  proceedings  in  the  cafe  of  ihc  Sufanma^Qjimc 
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1795.  before  Congrcft.  On  54*  May^  1780^  the  ftile  of  the  court  of 
V^v^-/  appeals  wasYettled.  On  26rh  June^  1786,  a^ court  of  review  Mras 
inftifuted.  After  fo  extenfive  a  difplay  of  power  and  jurifdic* 
tion,  it  IS  abfurd  to  oppofe  theory  to  pra£lice,  and  to  reafon 
in  the  abftra£l,  inftead  of  adopting  the  evidence  of  itSts.  But 
on  principle  as  well  as  pra£lice,  the  old  commiffioners  of  ap- 
peals had  jurifdidion*  Congrefs  had  an  imperfect  fovereignty 
previous  to  the  declaration  of  independence ;  and  the  arti- 
cles of  confederation  are  only  a  defincment  of  rights,  before 
vague  and  uncertain.  The  afts  of  Congrefs  were  either  per- 
formed by  virtue  of  delegated  powers^  or  of  fiibfcqucnt  ratifi- 
cations,  and  the  acquiefcence  of  the  ftate  legiflatures  and  thfe 
people.  On  the  declaration  of  independence,  a  new  body  po- 
litic was  created ;  Congrefs  was  the  organ  of  the  declaration; 
but  \x  was  the  aft  of  the  people,  not  of  the  ftate  legiflatureS) 
which  were  likcwife  nothing  more  than  organs  of  the  people. 
Having,  therefore,  a  national  fovereignty,  extending  to  all  the 
powers  of  war  and  peace,  including,  as  a  neceflary  incident, 
the  right  to  judge  of  captures,  the  commiflioners  of  appeals 
were  lawfully  inftituted  ;  and  it  is  abfurd  to  fay  that  both  the 
Federal  and  State  governments  held  fovereignty  in  the  fame 
points,  nor  can  the  jurifdiftion  of  the  court  of  appeals  that  fuc- 
ceeded  the  commiffioners  be  now  queftioned*  1  There  would, 
indeed,  be  no  end  of  difputes,  if  the  judgments  of  a  Su- 
preme Court,  on  the  point  of  jurifdiftion,  could  be  enquired 
into.  Lee  on  Cap,  2\%  Collec.  Jurid.  153.  139.  3  BL  Com. 
4,11.57.  \  Bac.  Abr  $o,\*  That  point  was  lawfully  before 
the  c6urt  o^  appeals  v  and  the  court  of  appeals,  when  they 
made  their  decree,  in  1783,  were  clearly  the  fupreme  court 
of  admiralty  under  the  confederation.  The  court  of  appeals 
took  the  caufe  up,  as  it  had  been  left  by  the  commiflioners  of 
appeals;  and  not  on  a  new  appeal  from  Ne%U'HainpJhire% 
thqs  therefore,  virtually  decided,  that  the  commifSoners  of 
appeals  had  juiifdiftion.  If,  then,  this  court  may  now  enquire 
into  the  judgment  of  the  court  of  appeals,  every  diftrift  court 
in  the  Onion  may  do  the  fame ;  and  the  controverfy  would 
never  be  at  reft. 

The  individual  States  had  no  right  to  ereft  courts  of  prize, 
but  under  the  authority  of*  Congrefs,  who  derived  their  au- 
thority from  the  whole  people  of  America^  as  one  united  body: 
Was  it  not  confidcred,  during  the  war^  by  every  man,  that 
Congrefs  were  thus  vefted  with  this  and  all  the  other  rights 
of  war  and  peace,  and  not  the  individual  ftates  ?  Why,  elfe, 
was  it  neceffary  by  a  fpeciaT  refolutioo  of  Congrefs,  {4  Jprily 
1777)  to  give  validity  to  captures  made  "by  privateers  bearing 
commiflions  iflued  by  the  governor  of  North-Carolina^  previ- 
oufly  to  the  4th  of  Apr  11^  1777  ?    And  on. what  o^her  principle 

coukl 


SuPHEME  Court  of  the  United  Staties.  77 

could  th^t  refolution  be  **  tranfmitted  to  each  of  the  United  1795. 
States,  as  a  law  in  any  prize  caufe»  which  may  be  depending  or  V^^v%> 
inftituted  in  any  of  the  courts  therein,  and  to  fecure  the  con* 
idemnation  of  velTels  taken  under  fuch  commiffions?"  The 
very  privateer  that  made  the  capture  in  queftion,  was  com- 
miflioned  by  Congrefs;  and  the  ufual  bond  was  given  by 
her  owners  to  the  Prefident  of'  Congrefs:  Could,  then, 
a  privateer  a&ine  under  the  commiffion  of  Congrefs,  be 
deehfied  to  aft  under  any  other  authority  j  or  be  governed  by 
any  other  laws  than  tHofe  which  Congrefs  had  prefcribed  I 
Had  heW'HatnpJhire  a  right  to  ereft  courts  for  the  condem- 
nation of  prizes  made  by  veflels  commiffioncd  by  Congrefs, 
unlefs  by  the  authority  of  Congrefs,  and  upon  the  terms  of 
their  refolurions? 

It  is  urged,  however,  that  this  is  a  cafe  between  citizens  of 
the  fame  country;  and,  therefore,  not  withfn  the. general 
principle:  But  we  anfwer,  that  a  citizen  oi  Majfqchufetts  is  a 
foreigner  with  reffard  to  New^HampJhin.  The  law  of  New^ 
Hampjhirey  refpeding  admiralty  matters,  pafled  in  1776,  long 
before  the  articles  of  confederation  were  ratified;  and  'till 
thofe  articles  were  ratified,  there* is  no  eofour.to-  alledge,  tha( 
the  citizens  of  one  ftate,  were  citizens  of  all  the  reft.  But, 
if  Congrefs  had  a  jurifdiftion  co^extenfive  with  the  objeft,  they 
are  alone  competent  to  modify  or  limit  itsexercife:  and,  whe^ 
they  referved  to  themfelves  the  aippeal  in  all  cafety  it  is  clear 
that  they  intehded  an  appeal  (houM  lie  as  well  in  cafes  between 
citi^ns,  as  in  cafes  between'citizens  ind  foreigners ;— -from 
the  vcrdift  of  a  jury  on  matters  of  fad,  as  well  as  from  the 
judgment  of  the  court  iiv  matters  of  law.  Nor  can  the  munici- 
pal law  of  a  ftate,  govern  the  queftion  of  prize,  or  no  prize, 
even  betweeri  citizens  jp  though  it  may  regulate  the  diftribu- 
tion  of  prize  money,  for,  in  that  refpeft,none  but  the  citizens  oi 
the  ftate  can  be  interefted.  In  the  cafe  of  the  floop  Ailivi^  all 
the  ftates  but  P^w;^/v^Wa  voted  originally  that  the  decifion 
(hould  be  according  to  the  lav/  of  nations,  and  not  according 
to  the  municipal  law  of  thr  ftate;  and  although  in  the  year 
1784,  fix  of  the  ftates  voted  in  fupport  of  a  different  opinion ; 
yet,  it  muft  be  rccoUefted  thaf  the  hearing  was  then  ex^arte ; 
Congrefs  were  evidently  influenced  by  an  apprehenfion  of  the 
confcquence  of  enforcing  the  decree  of  the  court  of  appeals  in 
that  cafe  againft  the  State  of  Pennfylvaniay  as  they  have  been 
in  this  cafe  againft  the  Stztc  of  NnU'HampJhire;  and  the  whole 
proceeding  was  marked  and  difcoloured  with  want  of  candor. 

II.  Error  : — The  death  of  Doane^  under  thecircumftanccs 
that  appear  on  the  record,  and  the  law  and  praflice  of  the  court, 
did  not  Abate  the  appeal,     tvery  intendment  will  be.  made  to 
fupport  a. judgment,   i  TVUf  2.  b.Stran  ii%o.  Regularly,  in- 
deed, 
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1795.  deed,  a  fuit  abates  by  the  death  of  the  party;  but  the 
\^Vx^  law  is  not  invariably  fo,  where  the  party  dying  is  immaterial  to 
the  caufe.  i  Bq.  Mr.  I.  The  proceeding  In  the  prefent 
cafe  was  in  rem ;  and,  therefore^  the  life  of  the  party  was  nri 
material,  jfyiiffl  The  court  refuted  to  examine  into  an  abate- 
ment by  death,  in  a  bill  of  review  for  that  purpofe,  the  decree 
being  made  twenty  years  before.  I  Cha.  Ca.  12a.  Nor  is 
there  any  abatement  by  death  of  parties  in  a  fpiritual  court.  2 
RolL  Rep.  18.  0,Lev.6.  And  this  being  a  court  of  civil  law^ 
the  principle  equally  applies.  The  prefent  record  ftates  that  the 
appellant  and  appellee  appeared  by  their  advocates;  and  if' 
any  error  in  this  refpcd  occurred  in  the  court  of  appeals,  a 
court  of  review  was  eftablifhed  by  Congrefs,  who  might  have 
examined  and  corre£ted  it ;  there  is  no  court  that  has  now  a 
jurifdiAion  todofo;  though  the  error,  if  it  exifted,  (hould 
iuv.e  been  aligned,  and  rdied  on,  in  the  Circuit  Court  for 
the  diftrift  of  If ew^HampJhire.  But,  after  all,  the  court  may 
reje£b  that  part  of  the  libel,  which  ftates  the  adminiftration  to 
have  been  committed,  prior  to  the  time  of  pronouncing  the 
Judgment  of  the  Court  of  Appeals,  a  Fin.  404.  pi*  4  (bis.) 
pi  5.  pi  7.  pi.  9.  ^/.  ^i.  It  is  nat  faid  bv  the  record  that  Doant 
was  then  dead,  but  merely  that  adminiftration  had  been  grant- 
ed on  his  eftate^  which  is  only  evidence  of  his  death.  On  this 
point  alio  were  cited  Breok.  Tit.  Judgment  113.  Sal.  8.  pL 
ai.  Salk.  33.  pi.  6.   Carth.  1 18. 

III.  Ereor  :— -T1\e  argument  in  oppofltion  to  this  affign- 
ment  of  errors,  has  been  anticipated  in  difcuffing  the  firft 
Error. 

IV.  Error: — ^That  the  Circuit  Court  Mvedamagesi  where- 
as the  judgment  of  the  Court  of  Appeals  wai  for  refiitution^ 
is  nor  a  v2id  objection.  If  the  Court  of  Appeals  had  attached 
the  party,  damages  muft  have  been  paid  before  he  would  have 
been  diurharged :— damages  are  the  fubftance  of  the  whole  pro- 
ceeding. Nor  is  it  exceptionable,  that  damages  are  not  ex- 
prefsly  prayed  for  by  the  libel ;  fince  that  is  neceflarily  includ- 
ed in  the  prayer  for  general  relief. 

V.  Error  -.—That  the  Circuit  Court  did  not  enquire  into 
the  merits  of  die  original  decr^,  is  furely  no  legal  objedion. 
There  were  no  merits  out  of  the  record,  brought  before  the 
court.  If  any  fads  had  been  offered  and  rcjeded,  a  bill  of 
exceptions  might  have  been  taken.  Nor  can  this  court  en- 
quire into  the  hGt%.  The  law  gives  an  appeal  from  the  Di- 
flrift  to  the  Circuit  Court;  but  a  writ  of  error  only  lies  from 
the  Circuit  Court  to  the  Supreme  Court?  On  a  writ  of  Ei- 
ror,  no  extrinfic  &ft  can  be  enquired  into ;  and  the  diverfity  of 
the  procefs  proves,  that  it  was  the  intent  of  the  Legiflalure  to 
preclude  fuch  an  enquiry* 

VI. 


SvPRiMi  Court  of  the  United  StaUs.  79 

VI.  Error  : — The.damagcs*  it  is  contended,  ought  to  have     17^5* 
been  feveral  and  distributive,  according  to  the  a^ual  receipt  of  \^^y%j 
the  different  parties ;  and  it  is  faid  that  a  mere  agent  ought  not 

to  be  made  refponfible,  after  he  has  honafde  pud  over  the  mo- 
ney ;  but  the  injury  was  done  by  the  joint  a£l  of  the  original 
Libellants ;  Wintw9ftb*s  payine  away  the  money  which  heliad 
received  as  agent,  is  denied  and  traverfed  in  the  replication  i 
he  muft  have  had  full  notice  of  the  appeal,  and,  therefore,  zStti, 
at  his  own  peril.  If^  however,  the  judgment  of  the  Circuit 
Court  (hould  be  deemed  erroneous  in  the  mode  of  decreeing 
damages,  this  court  wiDcorred  it,  and  eive  fuch  a  judgment  as 
the  court  below  ought  to  have  done.  On  this  point  the  follow- 
ing authorities  were  cited :  Doug.  tpj.  I  DalLJlip.g^. 

VII.  Error  -.i-— Theanfwer  to  this  affignment  of  error  was 
anticipated  in  the  courfe  of  the  preceding  anfwers. 

VIIL  Error  : — That  the  Circuit  Court  had  jurifdidion  as 
a  Court  of  Admiraltyi  has  been  decided  in  the  caft  of  Glafs  it  al 
V.  the  pop  Betfej^. 

On  she  34th  of  Feh*  1795,  the  Judges  delivered  their  opi« 
VAao&  feriatim. 

Patbrsoh,  JuJUce: — This  caufe  has  been  much  ob- 
jured by  the  irregularity  of  the  pleadings,  which  prefent  a  med- 
ley of  procedure,  partly  according  to  the  common,  and  partly 
according  to  the  civil,  law.  We  muft  endeavour  to  extrafl  a 
ftate  of  Uie  cafe  from  the  Record,  Documents,  and  A£is,  which 
have  been  exhibited. 

[Here  the  Jud^e  delivered  the  hiftorical  narrative  of  the 
caufe,  with  which  this  report  is  introduced*  and  then  proceed- 
ed as  follows :] 

Paterson,  Jujiice,  I  have  been  particular  in  ftating 
the  cafe,  and  giving  an  hiftorical  narrative  of  the  tranfiifliony 
in  order  that  tlie  grounds  of  decifion  may  be  fully  underftood. 
The  pleadings  conflft  of  a  heap  of  materials,  thrown  together 
in  an  irregular  manner,  and,  if  examined  by  the  ftrift  rules  of 
comnuMi  law,  caonot  .ftand  the  teft  of  legal  criticifm.  We 
are,  however,  to  view  the  proceedings  as  before  a  Court  of 
Admiraltv,  which  is  not  governed  by  the  rigid  principles  of  . 
common  law.  Order  and  fyftematic  arrangement  are  no  fmall 
beauties  in  juridical  proceedings;  and,  whatever  may  be  faid 
to  the  contrary,  it  will,  on  fair  inveftigation,  appear,  that  good 
pleading  is  founded  on  found  logic,  and  good  fenfe. 

In  the  difcuflion  of  the  caufe,  feveral  queftions  have  been 
agitated;  fomc  of  which,  involving  conftitutional  points,  are 
of  great  importance. 

The  juri&li6tionof  the  CommiHioners  of  Appeals  has  been 
auefti«ned. 

The 
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'795'  ^^^  jurifdi£lion  of  the  Court  of.  Appeals  has  been  quef- 
'  tioncd. 

Thcfc  jurifdidlions  turning  on  the  competency  of  Congrefs, 
it  has  been  queftioned,  whether  that  bod^r  had  authority  to  in- 
ftitute  fuch  tribunals. 

And,  laftly,  the  jiirifdidionof  the  Diftrid  Court  of  JWtcf 
Hampjhire  has  been  queftioned.  In  every  fiep  we  taJce,  the 
point  of  jurifdi£tion  meets  us. 

I.  The  queftion  firft  in  order,  is,  whether  theCommiflioners 
of  Appeals  had  jurifdi6Hon»  or,  in  other  words,  whether  Coh- 

frefs,  before  the  ratification  of  the  articles  of  confederation, 
ad  authority  to  ioftitute  fuch  a  tribunal,. with  appellate  jurif- 
dicElion  in  cafes  of  prize  ? 

Much  has  been  faid  refpeding  the  powers  of  Congrefs.     On 
this  part  of  the  fubjed  the  counfel  on  both  fides  difpTayed  great 
ingenuity,  and  erudition,  and  that  too  in  a  ftile  of  eloquence 
eqvial  to  the  magnitude  of  the  queftion.     The  powers  of  Con- 
gr'efs  were  revolutionary  in  their  nature,  arifing  out  of  events, 
adequate  to  every  national  emergency,  and  co-extenfive  with 
the  objeA  to  be  attained.     Congrefs  was  the  general,  fupreme, 
and  controuling  council  of  the  nation,  the  centre  of  union,  the 
centre  of  force,  and  the  fun  of  the  political  fyftem.     To  deter- 
mine what  their  powers  were,   we  muft  enquire  what  powers 
they  exercifed.     Congrcft  raifed  armies,  fitted  out  a  navy,  and 
prcforibed  rules  for  their  government:  Congrefs   conaudted 
all  military  operations  both  by  land  and  fea  :  Congrefs  emit- 
ted  bills  of  credit,  received  and  fent  ambafladors,  and   miide 
treaties  :  Congrefs  commiflioned  privateers  to  cruize  agajnft 
the  enemy,  diredled  what  vefTels  (hould  be  liable  to  capture, 
and  prefcribed  rules  for  the  diftribution  of  prizes.    Theip^igh 
zAs  of  (bvereignty  were  fubmitted  to,  acquiefced  in,  and  ap-> 
proved  of,  bv  the  people  ^Amerha.    In  Congrefs  were  veftcd, 
becaufe  by  Congrefs  were  exercifed  with  the  approbation  of 
the  people,  the  rights  and  powers  of  war  and  peace.     In  every 
government,  whether  it  confifts  of  many  ftates^  or  of  ia  few,  or 
whether  it  be  of  a  federal  or  confolidated  nature,  there  muft  be 
a  fupreme  power  or  will ;  the   rights  of  war  and   peace  are 
component  parts  of  this  fupremacy,  and  incidental  thereto  is 
the  queftion  of  prize.     The  queftion  of  prize  grows  out  of 
the  nature  of  the  thing.     If  it  bo  aflced,  *n  whom,  during  our 
revolution  war,  was  lodged,  and  by  whom  was  exercifed  this 
fupreme  authority  ?  •  No  one  will  hefitate  for  an  anfwer.     It 
was  lodged  in,  and  exercifed  by,  Congrefs  ;  it  was  there,  or  no 
where;  the ftates  individually  did  not,  and,  with  fafety,  could 
nottxercife  it.     Difaftrous  would  have  been  the  iffue  of  the 
cojitcft,  if  the  States,  feparately,  had  exercifed  the  pow^s  of 
war-     For,  in  fuch  cafe^  there  would  have  been  as  many  fu- 
preme 
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jireme  wills  as  there  vvcre  ftates,  and  as  many  wars  as  thetc  1795* 
were  wills.  Happily,  however,  for  Amcrnay  thi-  was  not  the  U^y^*J 
cafe  ;  there  was  bjt  one  war,  and  one  foversign  will  to  con- 
duS  it.  The  di^nger  b*ing  imminent,  and  r'ommon,  i.  became 
ncceffary  for  the  p^sopleor  colonies  tocoalefce  and  aft  in  con- 
cert, in  order  to  divert^  or  break,  the  violence  of  the  gathering 
ftorm  J,  they  accordingly  grew  into  union,  ahd  formed  one 
great  poli'tical  body,  of  which  Congrefs  was  the  diiefting 
principle  and  foul.  As  to  war  and  peace,  and  their  neceflary 
incidents,  Congrefs,  b^  the  umanimous  voice  of  the  people,  ex- 
crcifed  exclufive  jurifdi£lion,  and  ftood,  like  Jove,  amidft  tbe 
deities  of  old,  paramount,  and  fupreme.  The  truth  is,  that  the 
States,  individually,  were  not  known  nor  recognized  as  fove- 
reign,  by  foreign  nations,  nor  are  they  now  ;  the  States  collec- 
tively, under  Congrefs,  as  the  oonneAing  point,  or  head,  were 
acknowledged  by  foreign  powers  as  fovereign,  particularly  in 
that  acceptation  of  the  term,  which  is  applicable  to  all  grea 
national  concerns,  and  intheexercife  pf  which  other  fovereigm 
would  be  more  inamediately  iiiterefted  \  fuch,  for  inftaace,  as 
the  rights  of  war  and  peace,  of  making  treaties,  and  fending 
and  receiving  ambaflfadors.  Befides,  every  body  muft  be  amena- 
ble to  the  authority  under  which  he  afts.  If  he  accept  from 
Congrefs  a  commiilion  to  cruize  againft  the  enemy,  he  muft  be 
refponfible  to  them  for  his  conduft.  If,  under  colour  of  fuch 
commiilion,  he  had  violated  the  law  of  nations,  Congrefs  would 
have  been  called  upon  to  make  atonement  and  redrefs.  The 
perfons  whaexercife  the  right  or  authority  of  commifEoning 
privateers,  maft,of  courfe,  have  the  right  or  authority  of  exa-. 
mining  into  the  conduct  of  the  officer  afting  under  fuch  com* 
miffion,  and  of  confirming  or  annulling  his  tranfadions  and 
deeds.  In  the  prefent  cafe,  the  Captain  of  the  AT  CArrjf  obtain- 
ed his  commiflionfrom  Congrefs  ;  under  that  commiffion  he 
crtiifed  on  the  high  feas,  and  captured  the  Sufanna  ;  and  for  the 
legality  of  that  capture  he  muft  ultimately  be  refponfible  to 
Cor^refs,  or  their  conftituted  authority.  This  refults  from 
the  nature  of  thjc  thing  ;  and,  befides,  was  cxprefsly  ftipulated 
on  the  part  of  Congreb.  The  authoritj^  exercifed  by  Con- 
grefs in'granting  commifllons  to  privatfcts,  was  approved  and 
ratified  by  the  feveral  colonies  or  ftates,  becaufe  they  received 
and  filled  up  the  commiffions.and  bonds,  and  returned  the  lat- 
ter to  Congre{$'-^NnU'HampJhire  didfo,  as  v/ell  as  the  reft. 

Another  circumitance,  worthy  of  notice,  is  the  condudl  of 
KeW'Hamp/hirij  by  her  Delegate  in  Congrefs,  in  the  cafe  of 
the  floop  Jsfive.  J^s  of  Congrefs^  ttbMarch^  j  779...— By  this 
decifiqn,  NiUf-Hampflnn  concurred  in  binding  the  other  ftat?s. 
Did  (he  not  alfo  bind  herfelf  ?  Before  the  articles  of  confede- 
ration  were  ratified,  or  even  fommed,  a  league  of  fomekind  fub-. 
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1795*  fifted  among  theftates  ;  and,  whether  that  league  originated  in 
compact,  or  a  fort  of  tacit  confenc,  refulting  from  their  iituation, 
the  exigencies  of  the  times^  and  the  nature  of  the  warfare,  or 
from  all  combined,  is  utterly  immaterial.  The  States,  when  in 
Congrefs,  ftood  on  the  floor  of  equality;  and,  until  otherwife 
ftipuUtcd,  the  majority  of  them  muft  controul.  In  fuch  a  con-, 
federacy,  for  a  ftate  to  l^ind  others,  and  not,  iniimilar  cafes,  be 
bound  herfelf,  is  a  folecifm.  Still,  however,  it  is  contended, 
that  NeW'HampJhin  was  not  bound,  nOr  Congrefs  fovereign  as 
to  war  and  peace,  and  their  incidents,  becaufe  they  refifted  this 
fupremacy  in  the  cafe  of  the  Sufanna,  But  I  am,  notwith- 
ftanding,  of  opinion,  that  New-Hamp&ire  was  bound,  and 
Congrefs  fupreme,  for  the  reaibns  already  ailiffned,  and  that  (he 
contmued  to  be  bound,  becaufe  (he  continued  in  the  confedera- 
cy. As  long  as  (he  continued  to  be  one  of  the  federal  ftates,  it 
muft  have  been  on  equal  terms.  If  fbe  would  not  fabmit  to 
the  exercife  of  the  z3t  of  fovereignty  contended  for  by  Con- 
grefs, and  the  other 'ftates,  {he  mould  have  withdrawn  herfelf 
from  the  confederacy. 

In  the  Refolutions  of  Congrefs  of  the  6th  of  March^  ^779> 
is  contained  a  courfe  of  rcafoning,  which,  in  my  opinion,  is  co- 
gent and  conclufive.     5  Jour.  Cong.  86,  87, 88,  89,  90. 

**  The  committee,  confifting  of  i/lt.  Floyd^  Mr.  ElUry^  and 
M,T.  Burke^  to  whom  was. referred  the  report  of  the  committee 
on  appeals  of  January  19th,  1779,  having,  in  purfuance  of  the 
inftrudions  to  them  given,  examined  into  the  caufss  of  the  re- 
fufalof  the  Judgeof  the  Court  of  Admiralty  for  the  State  of 
Pennfylvaniay  to  carry  into  execution  the  decree  of  the  Court 
or  committee  of  appeals,  report, 

"  That  on  a  libel  in  the  court  of  admn-alty  for  the  ftate  of  Penn- 
iVlvania  in  the  cafe  of  the  fioop  A£l:ive,  the  jury  found  a  ver* 
Q\St  in  the  following  i;v^ords,  viz.  ***  one  fourth  of  the  nett  pro- 
ceeds of  the  floop  Aflive  and  her  cargo  to  the  firft  claimants, 
three  fourths  of  the  nett  proceeds  of  the  faid  floop  and  her  cargo 
to  the  libellant  and  the  fecond  claimant,  ai*  per  agreement  be- 
tween them  ;  which  vcrdift  was  confirmed  by  the  judge  of  the 
court,  and  fentence  pafled  thereon.  From  this  fentence  or  judg- 
ment and  verdi£^,  an  appeal  was  lodged  with  the  fecretary  of 
Congrefs,  and  referred  to  the  committee  appointed  bv  Congrefs 
^  to  hear  and  determine  finally  upon  all  appeals  Drought  to 
Conjrtrefs,"  from  the  Courts  of  Admiralty  of  the  fcveral  States  : 
^  That  the  faid  committee,  after  folemn  argument  and  full  hea- 
ring of  the  parties  bytheir  advocates,  and  taking  time  to  con- 
fider  thereof,  proceeded  to  the  publication  of  their  definitive 
f<fntence  or  decree,  thereby  reverling  the  fentence  of  the  Court 
of  Admiralty,  making  a  new  decree,  and  ordering  procefs  to 
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ifiac  out  of  the  Court  of  Admiralty  for  the  ftate  of  Pennfylvania    1795* 
to  carry  this  their  decree  into  execution  :  V^i^n^rsJ 

**  That  the  judge  of  the  Court  of  Admiralty  refufed  to  carry  into 
execution  the  decree  ei«  the  faid  committee.on  appeals,  and  has 
affigned  as  the  reafon  of  his  refufal,  that  an  .Z&  of  the  Legifla- 
ture  of  the  faid  State  has  declared,  that  the  (indingof  a  jury  fliall 
eftablifli  the  fads  in  all  trials  in  the  Courts  of  Admiralty,  with- 
our  re-examination  or  appeal,  and  that  an  appeal  is  permitted 
only  from  the  decree  of  the  judge  : 

^  That  having  examined  the  faid  ad,  which  is  entitled,  <<  an  ad 
for  eftablifliing  a  Court  of  Admiralty,*'  pafled  at  a  feffion  which 
commenced  on  the  4th of  Auguft,  177S,  the  committee  find^the 
following  words,  viz. "  the  finding  0/  a  juryihall  eilabli(h  the 
fads,  without  re-examination,  or  appeal,''  and  in  the  feventh 
fedionof  the  fame  ad  the  following  words,  viz.  ^^  in  all  cafes 
of  captures  an  appeal  from  the  decree  of  the  Judge  of  Admiral- 
ty of  this  State,  (hall  be  allowed  to  the  Continental  Con- 
grefi,  or-fuch  perfon  or  perfons  as  they  may  from  time  to  time 
appoint  for  hearing  and  trying  appeals.  " 

^  That  although  Congrefs,  by  their  refolution  of  November 
25tli,  1775,  recommended  it  to  the  feveral  legiflatures,  to 
ered  courts  for  the  purpofe  of  determining  concerning  cap- 
tures, and  to  proyide  that  all  trials  in  fuch  cafes  be  had  by  a 
iury,  yet  it  is  provided,  that  in  all  cafes  an  appeal  ihall  be  al- 
lowed to  Congrefs,  or  to  fuch  perfon  or  perfons  as  they  (hall 
appoint  for  the  trial  of  appeals :"  whereupon, 
.  "  Refolved^  That  Congrefs,  or  fuch  perfon  or  perfons  as 
they  appoint,  to  hear  and  determine  appeals  from  the  courts  of 
Admiralty,  have  neceflarily  the  power  to  examine  as  well  in« 
CO  decifions  on  fads  a«  decifions  on  the  law,  and  to  decree  £• 
nally  thereon,  and  that  no  finding  of  a  jury  in  any  coiip  of  Ad- 
miralty, or  court  for  determining  the  legality  of  captures  on 
the  high  feas,  can  or  oughtf  to  deftroy  the  right  of  appeal,  and  _ 
the  re-examiriation  of  the  fads  refer  vod  to  Congrefs : 

"  That  no  ad  of  any  one  ftate  can  or  ought  to  deftroy  the  . 
right  of  appeals  to  Congrefs,  in  thefenfe  above  declaredl 

**  That  Congrefs  is  by  thefe  United  States^  inveftcd  with  the 
fupreme  fovereign  power  oF  war  and  peace : 

«  That  the  power  of  e;cecuting  the  law  of  nations  is  elTential 
to  the  fovereign  Tupreme  power  of  war  and  peace : 

^  That  the  legality  of  all  captures  on  the  high  feas  muft  be 
determined  by  the  law  of  nations : 

"  That  the  authority  ultimately  and  finally  to  decide  on  all 
matters  and  queftions  touching  the  law  of  nations,  does  refide 
and  is  vefted  in  the  fovereign  fupreme  power  of  war  and 
peace: 
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^795"        **  T"'^*^  ^  controul  by  appeal  is  ncceflary,  in  order  to  compel 
v^^v^-'  a  juft  and  uniform  execution  of  the  law  of  nations. 

"  That  the  faid  controul  muft  extend  as  well  over  the  deci- 
Hons  of  juries,  as  judgrs,  in  courts  for  determining  the  legali- 
ty of  captuies  on  the  fea;  otheVwife  the  juries  would  be  ppf- 
fciTcd  of  the  ultimate  fnpreme  power  of  executing  the  law  of 
nations  in  all  cafes  of  captures,  and  migHt,  at  anv  time,  exercife 
the  fame  in  fuch  manner,  as  to  prevent  a  pofubility  of  being 
controuled ;  a  conftru£^ion  which  involves  many  inconvenien- 
cies  and  abfurdities,  difttoys  an  ciTential  part  of  the  power  of 
war  and  peace  entmfttd  to  Congrefs,  and  would  difable  the 
Congrefs  of  the  United  States^  from  giving  fatis£adion  to  fo- 
reign nations  complaining  of  a  violation  of  neutralities,  of 
trekities,  or  other  breaches  of  the  law  of  nations,  and  would  en- 
able a  jury,  in  any  one  ftate^  to  involve  the  United  States  in 
hoflilities ;  a  conih  udion,  wliich  for  thefe  and  many  other  rca-* 
fons,  is  inadmifliblc: 

"  Thar  this  power  of  controuling  bv  appeal*  thefeveral  admi-^ 
raUy  jurifdidUons  of  the  States,  has  hitherto  been  exercifed  by 
Congrefs,  by  the  medium  of  a  committee  of  their  own  mem- 
bers: 

^\Refohedy  1  hat  the  committee  before  whom  was  determi* 
ned  the  appeal  /rom  the  cpurt  of  Admiralty  .for  the  State  of 
Pennfylvania^  in  the  cafe  of  the  floop  Atlive^  was  duly  confti- 
tutcd  and  authorifed  to  determine  the  fame  :*' 

The  yeas  and  nay.^  being  taken,  it  appears  <hat  the  States  of 
Nev>' Hampjhire^  ^MaJfachufetti^Bay^  Rhide^Ifland^  CMn€c^ 
ticut^Nsw-y^rk.  Maryland^  Virginia^  North-darolrnay  South- 
Carolina^  and  G^orgidj  yotcdunanimoufly  in  the  affirmative; 
the  State  of  P.ennfylvania  unanimoufly  in  the  negative  i  and 
Mr.  If^rtherfpdon^  who  was  .alone  from  New-jferfiy^  vote4 
^Ifo  in  the  negative, 

The  Congrefs  then  voted  aa  follows,  viz, 

"  ttejfolved^  That  the  faid  committee  had  competent  jurif- 
didion  to  make  thereon  a  final  decree,  and  therefore  tbeir"  de- 
cree ought  to  be  carried  into  execution." 

The  yeas  and  nays  beinc;  taken  on  this  refdlution,  it  appears, 
that  NeW'HampJhire^  Adajfachvfetts-Bay^  Rhode^Iflandy  Con* 
pieSficuty  ffetV'loriy  Marylandy  Firginiuy  l^orth^Caroiina^ 
South-Carolina^  and  Georgia^  voted  unanimoufly  in  the  afEr- 
maiive;  Pennfylvania  unatiimoufly  in  the  negative;  apd  Mr," 
ff^tkerjhcon^  who  was  alone  from  Hew-Jerjcy^  voted  on  this 
occafion  in  the  affirmative. 

The  Congrels  then  refolvcd  as  follows*  viz. 

«  Rejolvedy  Thar  the  General  AffembJy  of  the  State  of  P/irif- 
fylvanta^  be  r«  queftcd  to  appoint  -a  committee,  to  confer  with 
a  comipittee  of  Congrefs,  oa  the  fubject  of  the  proceedings 

felauve 


Supreme  Court  of  die  Uniud  Stater.         8s, 

relative  to  the  floop  Jffive^  and  the  objeftiont  made  to  (he    179J. 
execution  of  the  decree  of  the  committee  on  appeals,  to  the  ^y^J 
end  that  pnpper  meafures  may  be  adopted  for  removing  the  faid 
obftacles ;  Vtnd  that  a  committee  of  three  be  appointed  to  hold 
the  (aid  conference,  with  the  committee  of  the  General  Affembly 
of  Pennfylvania: 

**  The  members  chofen,  Mr.  Paca^  Mr.  Burke^  and  Mr.  R* 
H.  Leer 

Iflxallclofe  this  head.of  difcourfc  with,obferving,  that  it  is 
with  diffidence  1  have  ventured  to  give  im  opinion  on  a  quef- 
tien  fo  novtrl  and  intricate,  and  refpefting  which,  men,  emi- 
nent for  their  talents,  their  literary  atuinments,  and  (kill  in 
jurifprudence,  have  been  divided  in  fentiment.  The  opinion, 
however,  which  has  been  given,  is  the  rcfult  of  conviftion  ;.  i^ 
wrong,  it  is  the  error  of  the  head,  and  as  fuch  will  carry  its 
apology  with  it. 

II;  ^Whether,  after  the  articles  of  confederation  were  ra- 
tified, the  Court  of  Appeals  had  jurifdiSion  pf  the  fubjedk 
matter? 

However  problematioal  tb«  opinion,  which  has  been  deli- 
vered on  the  preceding  point,  may  be,  1  apprehend,  that  little 
doubt  or  difficulty  can  arife  on  the  prefent  queftion.  By  the 
9th  article  of  the  Confederation,  the  United  States^  in  Congrefs 
a(rembled,  are  veiled,  among  other  things,  with  the  fele  and 
exclu(ive  power  of  eftablifhing  rules  for  deciding  in  all  cafes, 
what  captures  on  land  or  water  (hall  be  legal,  and  in  what 
manner  prizes,  taken  by  land  or  naval  forces  in  the  fervice  of  * 
the  United  States^  (hall  be  divided  or  appropriated;  of  grant- 
ing letters  of  marque  and  reprifal  in  times  c^  peace;  appoint** 
ing  courts  for  the  trial  of  piracies  and  felonies  committed  on 
the  high  (cas,  and  eftaMilh ing  courts  for  receiving  and  deter- 
niining  finally,  appeals  in  all  cafes  of  captures. 

'Che  Court  of  AppraU,  in  September  1783, 'decided  upon  the 
point  of  jurlfuidion  either  dirp6tly, or  incidentally;  ifor,.after  a 
full  hearjn?,  they  decreed  that  the  fcntenccs.paffcd  by  the  Su- 
peiior  and  Inferior  Courts  of  New -^Hampjhire  fhould  oe  revcr- 
fcd  and  annulled,  and  the  property  be  reftored.  This  decree 
being  n;adc  by  vt  court,  conftitutionally  eftabli(hed,  of  compe- 
tent ;:uthority,  and  the  hrgheft  jurifdi^iion,  is  cohclufive  and 
final.  It  cannot  be  opened  and  invcftigated  ;  for,  neither  this 
court,  nor  any,  other,  can,  in  a  collateral  way,  review  the  prt>- 
ceedings  of  a  tribunal,  which  had  jurifdi<Slion  of  the  fubjc£l- 
matt.^r.  The  Court  of  Appeals  was  competent  to  the  dcci- 
fion;  they  have  acljudlcatuxl  us  well  on  the  jurifdiftion  as  the 
merits  of  the  caufe,  and  we  muft  ibppofe  that  they  have  a£led 
properly.  ^  This  alfo  is  an  anfwer  as  to  irregularities,  if  any 
jhcr^pwerr,  which  a^aybavc  taken  place  in  the  proceedings 
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tJ9S*  l>efore  the  Court  of  Appeals,  or  in  the  mode  of  removing  the 
caufe  before  them.  This  court  cannot  take  notice  of  irregu- 
larities in  the  proceedings,  or  error  in  the  decifion,  of  the 
Court  of  Appeals.  The  queftion  is  at  reft ;  it  ought  not  to  be 
again  difturbedw 

III.  Whether  the  Diftri^l  Court  of  Niw-Hampjbiri  had 
iuri(didion ;  or,  in  other  words,  whether  the  libel  exhibited 
before  that  court,  was  the  proper  remedy,  or  mode  of  carrying 
into  execution,  either  fpecifically,  or  by  way  of  damages,  the 
decree  of  the  Court  of  .Appeals  ? 

On  this  point  I  entertain  no  doubts.  Recurrence  to  fads 
will  anfwer  the  queftion.  The  exiftence  of  the  Qourt  of  Ap- 
peals terminated  with  the  old  government ;  this  alfo  was  the 
cafe  with  the  fubordinate  Court  of  Admiralty  in  the  State  of 
NeW'HampJhin*  The  property  was  not  rtftored  to  the  fibel- 
lants,  nor  were  they  compenfated  in  damages;  ofcourfe  the 
decree  in  their  favour,  remains  unfatisfied.  Thtyhad  no  re- 
medy at  common  law ;  they  had  none  in  equity ;  the  only  fo- 
rum competent  to  give  redrefs  i%  the  Diftrid  Court  of  A^^rtc;- 
Hamfjhtre^  becaufe  it  has  admiralty  jurifdiAion.  There  they 
applied,  and,  in  my  opinion,  with  great  propriety. 

Judges  may  die,  and  courts  be  at  an  end;  but  juftice  ftiU 
lives,  and,  though  (be  may  fleep  for  a  while,  will  eventually 
awake,  and  muft  be  fatisfied. 

Hs^ving  difcufled  the  preliminary  queftions  relative  tojurif- 
oiflion,  we  ihall  now  confider  thb  proceedings  in  the  Circuit 
Court  of  New-Hampjktre.  .  And.  here  the  firft  queftion  is, 
whether  by  the  death  of  Eltjha  Doam^  before  the  judgment 
rendered  in  the  court  of  appeal^  that  judgment  is  nof  avoid- 
ed ?  The  death  of  Doom  does  hot  appear  on  the  record  of  the 
proceedings  before  the  court  of  appeals ;  it  is  in  evidence  from 
the  certificate  of  the  judge  of  probates,  which  is  annexed  to 
the  record  tranfmittcd  from  the  Circuit  Court  of  NttU'Hamp^ 
Jhire,  Many  anfvvers  have  been  given  to  this  queftion  ;  fome 
of  which  are  cogent  as  well  as  phufible.  On  this  fubjcd,  it 
will  be  fufHcient  to  pbfcrve,  that  admitting  the  death  olDoane^ 
and  that  it  can  be  taken  notice  of  in  this  Qouft,  it  is  uilaviiling, 
becaufe  the  proceedings  in  a  court  of  admiralty  are  in,  rem. 
The  fcntence  of  a  court  of  admiralty,  or  of  appeal  in  queftions 
of  prize,  bind^  all  che  world,  as  to  every  thing  contained  in  it, 
becaufe  alt  the  world  are  parties  to  it.  The  fcntence,  fo'far 
as  it  goes,  is  concl'jfive  to  all  perfons. 

Tiie  moft  formidable  objections  have  been  levelled  againft 
the?  damages. 

I.  It  is  faid,  that  the  damages  ought  not  to  have  been  given, 
becaufe  ihey  were  not  prayed.-    The  anfwer  to  this  objection 
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is  fatisfe^tory — the  prayer  is  for  general  relief,  and  therefore     1795* 
fufficient.  V  ~  ~ 

a*  If  any  damages  ought  to  be  given,  yet  none  ought  to 
have  been  awarded  againft  George  WeKtworthy  becaufe  he  wa« 
an  agent,  and  pkid  the  money  over  under  the  decree  of  the 
Court  of  Newlianipjhire^ 

'  If  any  Agent  pay  over,  after  notice,  he  pays  wrbngftilly, 
and  fliall  not  be  exculed.  In  this  cafe  George  Wentworth  was 
a  party  to  the  fuit,  he  appeared  as  one  of  the  Libellants,  and 
muft  be  liable  to  all  the  lesal  confequences  refulting  from  fuch 
a  fituation.  As  a  party,  he  was  before  the  court,  and  privy  to 
the  appeal,  which  was  made  in  due  feafon.  The  appeal  did, 
from  the  moment  it  was  made,.fufpend  the  execution  of  the 
decree,  and  that  whether  it  was  receivedor  not;*  efpecially  in 
cafes  like  die  prefent,  where  George  Wentwortb  was  a  party 
to  the  fuit,  before  the  court,  and  had  notice  of  its  having  been 
tendered  or  made.  In  fuch  a  predicament,  he  ought  not  td  have 
paid  over  $  but  (hould  have  awaited  the  ultimate  decifion  of  the 
Court  of  Appeals.  If  he  paid,  it  was  at  his  peril ;  he  took 
the  rifk  upon  himfelf,  and  in  cafe  of  undue  payment,  became 
liable. 

It  has  been  faid,  that  an  inhibition  (hould  have  be^n  iffued, 
and  that  without  it  the  appeal  4id  not  fufpend  the  execution  of 
the  decree.  The  writ  of  inhibition  is  a  proper  and  neceflary 
writ,  not  becaufe  it  fufpends  the  efFeA  of  the  decree,  for  that 
is  already  done  by  the  appeal ;  but  becaufe  it  enables  the  court . 
of  appellate  jurifdiAion,  in  cafe  of  difobedience,  to  puniih  the 
inferior  court  as  being  in  contempt.  The  appeal  has  not  this 
cfFe£t,  becaufe  it  is  the  aA  of  the  party,  and  not  of  the  fuperi- 
or  court. 

A  monition,  it  is  faid,  ought  to  have  been  addrefled  to  the 
Appellees  to  enforce  their  appearance  before  the  Court  of  ap« 
pellatejurifdiftion.  The  anfwer  is,  thziGeorge  JVentworth^ 
as  well  as  the  others,  did  appear  both  before  the  Court  of  Com- 
miffioners  and  the  Court  of  Appeals.  If  a  defied,  and  in- 
quirable  into  by  this  court,  it  is  cured  by  appearance. 

In  ttkOTti^Gecrge  fVeniworth  yms  a  party  to  the  fuit,  prefent 
in  court,  and  had  notice  cf  the  appeal.  If,  in  fuch  a  fituation, 
he  updertook  to  diftiibute  the  proceeds,  it  was  at  his  own  rifk: 
and  in  cafe  of  rcverfal,  he.nw^de  himfelf  liable. 

I  have  doubts  how  far  the  court  below  could  inquire  into  the 
queftion  *of  agency  and  payment  overj  efpecially  as  the  pay- 
ment is  (aid  to  have  been  made,  previoufly  to  fhc  argument  be- 
fore the  Court 'of  Appeals,  or  even  the  Court  x)fCommif!ioners. 
The  decree  is  for  relbration.'  If  the  Court  of  Appeals  had 
ifTued  procefs  to  carry  their  definitive  feptence  into  effeA,  or 
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^795'  ^^^di^c^*^  t^c  Maritime  Courts  of  Nnuu^HamtJhire  to  haVd 
\^0*M^  done  fo»  would  it,  tiv'the  inftance  of  George  Jfintworthy  have 
been  a  legal  juftification  to  have  faid,  that  he  had  delivered  the 
property,  or  paid  its  proceeds^  to  the  captors  ?  Befides,  what- 
ever could  have  been  brought  forward,  by  way  of  defence,  in 
th&Court  of  Appeals,  ought  there  to  have  been  urged  and  re- 
lied Upon ;  and  if  the  party  has  omitted  to  do  fo,  he  has  dipt 
bis  opportunity,  and  is  precluded  from  taking  advantage  thereof 
in  future* 

I  know,  that  a  diftindion  is  made  between 'foreign  anctdo^ 
meftic  judgments ;  that  the  latter  are  conclufive,  whereas  the 
former  are  liable  to  in  veftigation.  Beitfo.  Bur  is  the  prin-^ 
ciple,  upon  which  this  diftindion  is  f<Mihded,  applicable  to  de- 
crees, on  queftions  of  priiie,  in  the  higheft  Court.of  Admiral 
ty,  which  in  fuch  cafes,  is  guided  by  the  law  of  Nations,  and 
not  municipal  regulations  ?  If  it  is,  it  muft  be  under  very 
fpecial  circumilances. 

3.  Itis  objefted,  that  the  damages  awarded  are  joint;  where- 
as they  ought  to  have  been  feveral.  This  objedion  is  a  found 
one.  But  as  the  fa£ts  are  fpread  on  the  record,  it  is  in  the 
power  of  the  c«urt  to  fever  the  damages,  and  fo  to  apportion 
them  as  to  efFeAuate  fubftantial  juftice.  The  damages  ihould 
have  purfued  and  been  admeafured  by  the  original  decree, which 
dire^ed,  that  one  moiety  of  the  proceeds  (hould  be  paid  to  the 
oWQcrs,  and  the  other  to  the  captors.  George  IFentworth  re- 
ceived a  moiety  only;  he  is  liable  for  that,  and  no  more. 

4.  Another  objection  is,  that  intereft  has  been  calculated 
from  a  wrong  period,  to  wit,  from  the  2d  O£ioher^  1778;  and 
therefore  the  decree  of  the  Circuit  Court  is  erroneous. 

The  Court  of  Appeals  pronounced  their  definitive  fentence 
\n  September  i'j%2*^y  which  the  Judgments  of  the  inferior 
and  (uperior  Courts  ot  New  Hampjhire  were  reverfed,  and  re-* 
ftoration  decreed  \  they  alfo  uire^ed,  that  the  parties  fhoufd 

fay  their  own  cofts.  I  am  of  opinion,  that  intereft  ihould 
ave  been  computed  from  the  day,  on  which  the  definitive  fen- 
tence of  the  Court  of  Appeals  was  pronounced.  Of  this  there 
can  be  no  doubt  with  refpeS  to  John  Pen.ballow  and  the  own- 
ers. Some  doubts,  however,  have  *  en  entertained  on  this 
point  with  regard  to  George  fVentiU/orth.  But  for  the  reaifons, 
which  have  been  afEgned,  he  muft  be  cbnfidered  in  the  fame 
iltuation  as  the  others* 

Argumecfts,  deducible  from,  the  hardfliip  of  the  cafe,  have 
been  advanced  and  infifted  upoh.  It  is  hard,  that  George 
fFentworibi  who  was  an  agent,  ihould  be  made  perfonally  re- 
iponfible.  It  is  cruel,  that  George  IFentivorth  i)iou|d  be  cut 
down  bjr  the  collifionof  conflidting  jurifdiflions.  Cut  motives 
oi  commi(eration,   from  whatever  (ourcc  they  (low,  muft  not 
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mingle  in  thft  adminiftration  of  jufticc.  Jad jcs,  in  the  exsr-  1795- 
cifc  of  their  funftions,  have  frrq^icnt  pccaftons  to  exclaim,  '^^•^r^ 
**  durumx   valie  durwiiy  fedjic  lex  ijt.**  • 

To  conclude,  the  fum  of        -         -         -  £-$^"6^$  1+  ^^ 
appears,  on  the  record,  to  be  the  aggregate 
value  of  the  Sufanna^  her  cargo,  &c. 

On  this  fum  intereft  (hould  be  calculated 
from  17th  SiptcmbeTy  1783,  till  2/^ih  O^ober^ 
1794,  which  will  amount  to        -         -         -      3^920  13     4 

Making  in  the  whole        -        -        *        -    ;^.9>8l6    8     2 

Equal  to  30,721  dollars  and  36  cents.  The  one  moiety 
whereof,^  being  16,360  dollars  and  68  cent«,  I  am  of  opinion, 
fliould  be  paid  by  J^hn  PenhaUow  and  the  owners,  and  the 
other  moiety  by  George  IVentworth*  The  cofts  in  the  courts 
below  (hould  be  divided  in  the  fame  manner. 

I  api  alfo  of  opinion,  that  the  parties  fhould.bear  their  rcf- 
pe<Si  ve  cofts,  which  have  arifen  on  the  profecution  of  the  appeal 
m  this  court. 

jRE;DELt,  Juftice.  This  cafe,  which  is  of  fo.much  novel- 
ty and  importance,  has  been  argued  at  the  bar  with  very  great 
ability  on  both  fides.  I  have  liftened  with  the  mbft  relpeAful 
attention  to  every  thing  that  has  been  faid  upon  it,  and  the  opi- 
nion,which  I  am  now  to  deliver,  is  thei-efult  bf  the  beftconfi- 
deration  whidh  I  have  been  able  to  beftow  on  the  fubjed. 

The  order  in  which  it  has  appeared  to  me  moft  convenient 
to  arrange  the  diiFefent  heads  of  enquiry  is  as  follows : 

1.  Whether  either  of  the  decrees  of  June^  I779i  or  Sep^- 
temher^  17831  was  originally  valid  ? 

2.  If  either  of  them  was  fi>,  whether  it  was  i  decree  which 
the  DiftriS  Court  of  New  Hampjhirey  or  the  Circuit  Court 
of  New  Hampfnircy  ading  fpecially  in  this  caufe  for  the  legal 
reafon  allcdged,  had  authority  to  enforce,  either  by  decreeing  a 
fpecific  execution,  or  awarding  damages  for  a  non-performance 
ofit?  .   *  ..  . 

3.  Whether,  if  the  DiftriA  or  Circuit  Cotirt  had  fuch  an 
authority,  it  hits  been  executed  properly  in  this  inftance,. under 
all  the  circumftances  of  the  cafe  r 

4.  Whether,  in  cafe  the  Libellants  were  entitled  to  a  decree 
in  their  favour,  but  ft  (hi>ll  ;ippc3r  that  the  decree  has  been  er- 
ronccAis  in  rcfpeft  to  the  relief  given,  cither  in  the  whole  or  in 
part,  this  court  can  reflify  the  decree,  or  order  it  to  be  rectifi- 
ed by  the  court  below,  or  muft  affirm  or  revcrfc  in  the  whole? 

Under  the  firft  head  it  will  be  proper  previbitfly  to.ccnfider 
if  eitner  of  the  decrees  was  "final  and  conclufivc  becaufe  if 
thnt  point  ihouid  be  decided  in  the  affirmative,  ii  wil!  render 
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JJ05.     unncceffiry  a  decifion  of  many  important  queflions  that  other- 
^MP^/^^  wife  arife   in  this  caufe.     Thi<;  previous*  point,. however,  can- 
not be  decided  on  fati*» factory  principles,  without  in  fome  mea- 
fure  tracing  the  origin  of  the  general  powers  of  Congfefs, 
from  the  time  of  the  earlieft  excrcife  of  their  authority,  to  the 
period  when  definite  and  exprefs  powers  were  folemnly  and  for- 
mally given  to  them  by  the  articles  of  confederation.     I  *hall 
therefore  make  a  few  preliminary  obferyations  on  this  fubjed, 
though  I  by  ho  means  think  it  material  to  go  into  a  full  detail. 
Ur.der  the  Britijh  governm«nt,  and  before  the  cppofition  to 
the  meafitres  of  the   Parliament  of  Great  Britain  became  -ne- 
ccflary,,cach  Province  in  America  compofed  (as  I  conceive)  a 
body  politic,  and  the  feveral  Provinces  were  no  other  wife  con- 
ne£ted  with  each  other,  than  as  being  fubicd  to  the  fame  com- 
mon fovereign.     Each  Province  had  a  di{tin£t  legiflature,  a  dif- 
tin<£t  eiQscutive  (fuboifdtnatt  to  the  king)  a  diftincl  judiciary  ; 
and  in  particular  the  claim  as  to  taxation,  which  began  the  con- 
tefl-,  extended  to  a  (eparate  claim  of   each  province  to  raife 
taxes  within  itfelf^  no  power  then  exifted,  or  was  claimed,  for 
any  joint  authority  on  behalf  of  all  the   Provinces  to  tax  the 
whole.    There  were  fonfe  difputes  as  to  boundaries,  whether 
cefrtain  lands  were  within  the  bounds  of  one  Province  or  ano- 
ther, but  nobody  denied  that  where  the  boundaries  of  any  one 
Province  could  be  afcertained,  all  the  permanent  inhabitants 
within  thofe  boundaries  were  members  of  the  body  politic,  and 
fubjeft  to  all  the  laws  of  it.     When  afts  were  pafled  by  the 
Parliament  of  Great  Britain  which  were  thought  unconftitu- 
tional  and  unjuft,  and  when  every  hope  of  redrefs  by  feparate 
applications  appeared  defperate,  then  was  conceived  the  noble 
idea,   which  laid  the  foundation  of  the  prefent  independence 
and  happinefs  of  this  country,  (though  independence  was  not 
then  in  contemplation)  of  forming  a  common  council  to  confult 
for  the  common  welfare  of  the  whole,  fo  far  as  an  oppofition  to 
the  meafures  of  Great  Britain  was  concerned.     In  order  to 
compofe  this  common  council  each  Province  chofe  for  itfelf,  in 
its  own  way,  and  by  its  own  authority,  without  any  previous 
concerted  plan  of  the  whole,  deputies  to  attend  at  a  general 
meeting  to  be  held  in  this  city.     Some  appointed  by  their  Af-- 
femblics  ;    others  by   Conventions ;    fome  perhaps  in  other 
modes  ;  hut,  in  whatever  way  the  appointment  was  made^   it 
was  notorioufly  done  with  the  hearty  confent  and  approbation 
of  the  great  body  of  the  people  in  each  Province,-  and  therefore 
the  appointment  was  unexceptionable  to  all  thofe  who  thought 
the  cppofition  Juft^  and  a  union  pf  the  whole  in  the  meafures 
of  oppofition  ncccflfaiy.   Each  Province  even  appointed  as  ma- 
ny or  as  few  deputies  as  it  pleafcd,  at  its  own  discretion,  which 
was  not  objeded  to,  becaufe  the  Members  of  Congrefs  did  not 
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vote  individually,  but  the  votes  given  ..*  Congreis  were  by    1795. 
Provinces,  as  they  afterwards  were  (fubfequent  to  the  declare-  ^^^^^^^ 
iion  of  Independence,  and  until  the  prefent  conftitution  of  the 
United  States, W2S  formed)  by  States. 

The  powers  of  Congrefs  at  firft  were  indeed  little  more 
than  advifory;  but,  in  proportion  as  the  danger  increafed,  their 
powers  were  gradually  enlarged,  either  by  exprefs  grant,  or  by 
implication  arifing  from  a  kind  of  indefinite  authority,  fuited  to 
the  unknown  exigencies  that  might  arife.  That  an  undefined 
authori^  is  dangerous,  and  ought  to  be  entnided  as  cautioufly 
as  poffible,  every  man  muft  admit,  and  none  could  take  more 
pains,  than  Congrefs  for  a  long  time  did,  to  get  their  authority 
regularly  defined  by  a  ratification  of  the  articles  of  confedera-* 
tioa.  But  that  previoufly  thereto  they  did  exercife,  with  the 
acqulefcence  of  the  States,  nigh  powers  of  what  1  may,  perhaps, 
with  propriety  for  diftin^ion,  call  external  fovereignty^  is  un- 
queftionable.  Among  numerous  inftances  that  might  be  given 
of  this,  (and  which  were  recited  very  minutely  at  the  bar)  were 
the  treaties  of  Ffance  in  1 7  78,  which  no  friend  to  his  country 
at  the  time  queftioned  in  point  of  authority,  nor  has  been  ca- 
pable of  refleding  upon  unce  without  gratitude  and  (atisfac- 
tion.  Whether  among  thefe  powers  comprehended  within  their 
general  authority,  was  that  of  inftituting  courts  for  the  trial 
of  all  prize  caufes,  was  a  great  and  awful  queftion ;  a  queftion 
that  demanded  deep  confideration,  and  not  perhaps  fufceptible 
of  an  eafy  decrfion.  That  in  point  of  prudence  and  prooriety 
h  was  a  power  moft  fit  for  Congrefs  to  exercife,  1  have  no  doubt. 
I  think  all  prize  caufes  whatfoefver  ought  to  belong  to  the  na- 
tional fovereignty.  They  are  to  be  determined  by  the  law  of 
nations.  A  prize  court  is,  ineffc<El,  a  court  of  all  the  nations 
in  the  world,  becaufe  all  perfons,  inevery  part  of  the  world,  are 
concluded  by  its  fentences,  in  cafes  clearly  coming  within  its 
jurifdidlion.  Even  in  the  cafe  of  citizen  and  citizen  I  do  not 
think  it  a  proper  fubjc£t  for  mere  municipal  regulation,  be* 
caufe  as  was  obferved  at  the  bar,  a  citizen  may  make  a  colour- 
able chim,  which  the  court  may  not  be  able  to  deteft,  and  yet 
a* foreigner  be  fatally  injured  by  it.  In  cafe  of  a  bona  Jide 
claim,  it  inay  appear  to  be  good  by  the  proofs  offered  to  the 
court,  but  another  perfon  living  at  a  diftance  may  have  a  fit. 
perior  claim,  which  he  has  no  opportunity  to  exhibit.  It  is 
true  a  general  monition  iflues,  and  this  is  confidered  notice  to 
all  the  world,  but  though  this  be  the  conftruiflion  of  the  law 
firom  die  neceffity  of  the  cafe,  it  would  be  abfurd  to  infer  in 
fa£l  that  all  the  world  hed  actual  notice,  and  therefore  no  fu- 
perior  claimant  to  the  one  before  the  courc  could  poffibly  exift. 
The  court,  therefore,  can  never  know  with  certainty  whether 
citizens  only  arc  intercfted  in  the  enquiry.    But  the  words 
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1795.  ^^  citizen  tni  citizen**  in  this  cife  are  very  ill  applied  to  tht 
<^-/^^^'  parties  in  queftion,  they  not  having  been  citizens  of  the  fome 
State,  the  captors  having  been  citizens  of  New  Hampjhire^  and 
the  claimant  s^  citizen  of  MaJfachufettS'Bay.  It  never  Waa 
confidcred  that  before  the  a£tual  fignature  of  the  articles  of 
confederation  a  citizen  of  one  St^te  ivas  to  any  one  purpofe  a 
citi'^rn  of  another.  He  was  to  all  fubftantial  purpofes  as  a  Fo- 
reigner to  their  forenfic  jurifprudence.  If  rigorous  law  had 
been  enforced,  perhaps  he  might  have  been  deemed  in  alien^ 
without  an  exprefs  proviiionof  the  State  to  fave  him.  And  as 
an  unjuft  decifion  upon  the  law  of  nations,  in  the  cafe  of  a 
Foreigner  to  all  the  States,  mi^ht,  if  redrefs  had  not  been  giv- 
en, have  ultimately  led  to  a  foreign  war,  an  unjiift  decifion  on 
the  fame  law  in  one  State,  to  the  prejudicciof  a  citizen  of  ano- 
ther State,  might  have  ultimately  led,  if  redrefs  had  not  been 
given,  to  a  civil  war,  an  evil  much  the  more  dreadful  of  the 
two.  I  have  made  thefe  obfervations  merely  as  to  the  propricty^ 
that  this  power  (bould  have  been  delegateo,  and  therefore  to 
fhcw  that  if  it  wasafllimeJ  without  .adequate  authority,  it  was 
not  an  arbitrary  and  unnatural  aflumption  of^  power,  thatoueht 
excluftvdy  to  belong  to  a  finglc  State ;  but  by  no  means  with  a 
visw  to  argue^  that  bccaufe  it  was  proper  to  be  given,  there- 
fore it  was  aSlually  given,  a  pofition  which,  as  it  would  lead  to 
da:'gerous  and  inadaiilfible  confcqucnces,  cannot  be  the  ground 
of  a  Kgitimate  argUT.ent. 

SoTie  of  the  arguments  at  the  bar,  if  pu(hed  to  an  extreme, 
wou^tend  totftabliSi,  thatCongrcfs  had  unlimited  power  to 
aA  at  their  difcrction,  fo  far  as  the  purpofes  of  the  war  might 
require  5  and  it  was  even  faid,  that  the  Jus  Belli  never  was  in 
any  one  of  the  States,  and^theretore  it  could  not  be  delegated 
by  any  Stati  to  Congrefs.  My  principles  on  this  fubjeft  arc 
toully^ifferent  from  thcfe  which  were  the  foundation  bf  this 
opinion,  and  as  it  is  a  point  of  no  rm^^ll  importance,  and  I  find 
on  this  occafion,  as  J  have  formerly  done  on  others,  c6nfidera- 
blemifti»kes  (as  I  conceive)  by  very  able  men,  owing  to  amif- 
apprehenfion  of  term?,  1  will  endeavour  to  ftate  my  own  prin- 
ciples on  the  fubjeft  with  fo  much  clearnefs,  that  whether  my 
opinion  be  right  or  wroijg,  it  may  at  Icaft  be  underftpod  what 
the  opinion  really  Is. 

If  Concreff,  previous  to  the  articles  of  conf^rJeration,  pof- 
frflld  any  authority,  it  H*ns  an  authoiity,  as  I  have  (hewn,  dc- 
ri-.'fd  from  the  people  of  eucS  Provi:.cc  in  the  firft  iiiftance. 
When  the  obnoxious  xiiX^  of  Parlian^ent  pafled,  if  the  people 
in  eich  Province  h?.d  ghofen  to  refift  frparatcFy,  they  undoubt- 
edly h*>deqMiil  right  to  dri  {o\  as  to  join  ifr  j»encral  meafures  of 
refiftance  with  the  peo|)le  of  the  other  Provinces,  however  un- 
wiff  and  dcftrudtive  fuch  a  policy   ir-ight,  and  undoubtedly 
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would  have  been.  If  they  had  purfued  this  feparate  fyftem,  1795* 
and  afterward:^  the  people  of  each  Province  had  refolved  that  ^•^^/-^ 
fuch  Province  (hould  be  a  free  and  independent  State,  the  State 
from  that' moment  would  have  become  pofTefled  of  all  the  pov^'- 
ers  of  fovereigntjr  internal  and  external,  (viz.  the  exdufive 
right  of  providing  for  their  own  government,  and  regulating 
their  intercouifc  with  foreign  nations)  as  completely  as  anv 
one  of  the  ancient  Kingdoms  or  Republics  of  the  world,  whicn 
never  yet  had  fotaied,  or  diought  of  forming,  any  fort  of  Fe- 
deral union  whatever.  A  diftinAion  was  taken  at  the  bar  be- 
twccu^Jtate  and  the  people  cf  the  fiate.  It  is  a.  diftin&ion  I 
am  not  capable  of  comprehendinjg.  By  a  State  forming  a  Re- 
public (fpeaking  of  it  as  a  moralperfin)  I  do  not  mean jthe  Le- 
glflature  of  the  State,  the  Jixecutive  of  the  Sute,  orthe  Judi- 
ciary, but  all  the  cittTuns  which  compofe  that  State^  and  are^  if 
I  may  fo  exprefs  myfelfy  integral  parts  of  it\  all  together  form- 
ing a  hody  politic.  The  great  diftin£lion  between  Monarchies 
and  Republifcs  (at  leaft  our  Republics)  in  general  is,  that  in 
the  former  the  monarch  is  confidered  asthefovereign,and  each 
individual  of  his  nation  as  fubjeA  to  him,  though  in  fome  coun- 
tries with  many  important  fpecial  limitations :  This,  I  fay,  is 
generally  the  cafe,  for  it  has  not  been  founiverfally.  But  in  a 
Republic,  all  the  citizens,  as  fuch,  are  equal,  and  no  citizen 
can  rightfully  exercife  any  authority  over  another,  but  in  virtue 
of  a'power  conftitutionally  civenby  the  whole  community,  and 
fuch  authority  when  exerciied,-  is  in  tStOt  an  z8t  of  the  whole 
community  which  forms  fuch  bodypblitic.  In  fuch  govern- 
ments, therefore,  the  fovercignty  reudes  in-  thc  great  body  of 
the  people,  but  it  refides  in  them  not  as  fo  many  dfftinA  indivi- 
duals, but  in  ;heir  politic  capacity  only.  Thus  A.  &•  C.  and 
D.  citr^tns  of  Pennjylvania^  and  as  fuch,  together  with  all  the 
citizens  of  Pennfylvaniay  fliarc  in  thc  fovercignty  of  the  State. 
Suppofc  a  State  to  confift  cxaflly  of  the  number  of  icO)Ooo 
citizens,'  and  it  were  praAicable  for  all  of  them  to  aflembic 
at  one  time  and  in  one  place,  and  that  99)999  did  actually, 
afl^mble:  The.  State  would -not  be  in  fact  affembled.  Why? 
Becaufe  the  ftate  in  hSt  is  cOmpof<:d  of  all  the  citizens,  not  of 
^  part  only,  however  large  that  part  may  be,  and  one  is  want- 
ing. .  In  the  fame  manner  as  99I.  is  not  a  hundred,  becaufe 
one  pouud'  is  wanting  to  complete  the  full  fum.  'But  as  fuch 
exa^nefs  in  human  aiFairs  cannot  take  place,  as'the  world 
would  be  -at  an  end,  or  involved  in  univerfal  ma/Tacrc  and 
cofifiiflon,  if  entire  unanimity  from  every  focietv  was  required '; 
as  the  aflfembling  in  large  numbers,  if  practicable  as  to  the  ac- 
tual meeting;  of  all  the  citizens,  or  even  t  confiderable  part  of 
them,  could  be  productive  of  no  ratioibal  refiilt,  becaufe  there 
could  be  no  general  debate,  no.  confultation  of  the  whole,  nor 
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1795.  of  confequence  a  determination  erounded  on  reafon  and  re* 
^'v^*^  flf  xion,  and  a  deliberate  view  of  3\  the  circufnftances  necefla- 
ry  to  be  taken  into  confideration,  mankind  have  long  praAi- 
led  (except  where  fpecial  exceptions  have  been  folemnly  adopt- 
ed) upon  the  principle,  that  the  majority  Jhall  bind  the  whole^ 
and  in  large  countries,  at  leaft,  that  reprefentavives  (ball  be 
chofcn  to  aft  on  the  part  of  the  whole.  But  when  they  do  fo^ 
they  decide  for  the  whole,  and  not  for  themfelves  only.  Thui:^ 
when  the  legiflature  of  any  ftate  paft^s  a  bill  by  a  majority^ 
competent  to  bind  the  whole,  it  is  an  aft  of  the  whole  Aflembly^ 
not  rfthe  majority  merely.  So  when  this  court  gives  a  judg- 
ment by  the  opinion  of  a  majority,  it  is  the  judgment,  in  a  le^ 
gal  fenle,  of  the  whole  court.  So  I  conceive,  when  any  law 
is  pafled  in  any  ftate,  in  purfuance  of  conftitutional  authority, 
it  is  a  law  of  the  whole  ftate  afting  in  its  Ie|iflative  capacity; 
as  are,  alfo,  executive  and  judiciary  afts  conftitutionally  autho- 
rifed,  afts  of  the  whole  ftate  in  its  executive  or  judiciary  capa<» 
city,  and  not  the  perfonal  afts  alone  of  the  individuals,  com- 
poling  thofe  branches  of  government.  The  fame  principles 
apply  as  to  legiflative,  executive,  or  judicial  afts  of  the  United 
Statesy  which  are  afts  of  the  people  of  the  United  States^  in 
thofe  refpeftive  capacities,  as  the  former  are  of  the  people  of  a 
fingle  ftate.  Tl^efe  principles  have  long  been  familiar  in  re- 
gard to  the  exercife  of  a  conftitutional  power  as  to  treaties. 
1  hefe  are  deemed  the  treaties  of  the  two  nations,  not  of  the 

f>erfons  only,  whofe  authority  was  aftually  employed  in  their 
brmation.  There  is  not  one  principle  that  I  can  imagine 
which  gives  fuch  an  efFeft  as  to  treaties,  that  has  not  fucb  an 
operation  on  any  other  legitimate  aft  of  government,  all  pow- 
ers being  equally  derived  from  the  fame  founuin,  all  held 
equally  in  truft,  and  all,  when  rightfully  cxercifed,  equally 
binding  upon  thofe  from  whom  the  authority  was  derived. 

I  conclude,  therefore,  that  every  particle  of  authority  which 
originally  refided  either  in  Con^refs,  or  in  any  brandiofthc 
ftate  governments,  was  derived  from  the  people  who*  were  per- 
manent inhabitants  of  each  province  in  the  iirft  inftance,  and 
afterwards  became  citizens  of  each  ftate ;  that  this  authority 
>v;is  conveyed  by  each  body  politic  fcparatwly,  and  not  by  all 
the  people  in  the  feveral  provinces,  or  ftate*,  jointly,  and  of 
coLi:fe,  that  no  authority  could  be  conveyed  to  the  whole,  but 
ihHt  which  prtvioufly  was  poffc/Tcd  by  the  feveral  parts ;  that  the 
dirtipftion  between  tf^<7/tf  and  the  people  of  ajiatshzs  in  this 
rcfpcft  no  foundation,  each  expre:[fion  in  fubftance  meaning  the 
fame  thing ;  confequcntly,  [hat  one  ground  of  argument  at  the 
i«ar,  tending  to  fliew  the  fuperior  forercignty  of  Conerefs,  in 
tlie  inftance  in  queftion,  was  not  tenable,  aud  thereTore  that 
upon  that  ground  the  exercife  of  the  authority  in  queftioo  can 
not  be  fupportcd,  I  have 
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I  hate  already,  however,  ftatcd  my  opinion,  that  from  the  17^5^  . 
nature  of  our  political  fttuation,  it  was  highly  reafonable  and  k^^'Y^J 
proper  that  Congrcfs  (hould  be  poflVflcd  of  fuch  an  authority, 
and  this  is  a  confideration  of  no  imall  weight  to  induce  an  in- 
ference, that  they  a£lua*ly  pcflcffed  it  when  their  powers  were* 
fo  indifinlte,  'and  when  it  feems  to  have  been  the  fenfe  of  all 
the  ftates,  that  Congrefs  (hould  poflefs  all  the  incidents  to  ex« 
ternal  fovereignty,  or,  in  other  words,  the  power  of  war  and 
peace,  fo  far  as  other  nations  were  concerned,  though  the 
ftates  in  fome  particulars  dilFered,  as  to  the  con{lru£lion  of  the 
general  powers  given  for  that  purpqfe.  Two  principles. ap- 
pear CO  me  to  be  clear,  i.  The  authority  was  not  poflefled  by 
Congrefs,  unlefs  given  by  all  the  ftates.  2.  If  once  eiven,  no 
ftate  could,  by  any  ad  of  its  own,  difavow  and  recall  the  au- 
thority previoufly  given,  without  withdrawing  from  the  con- 
federation. In  the  cafe  of  the  J^tivey  ten  ftates  out  of  twelve 
recognized  the  authority,  Netu-Hampjhire  voting  in  fupport 
of  It.  This  was  In  1779,  long  after  the  ad  of  rfetv-Hamp* 
Jhire  was  pafTed,  which  has  given  occafion  to  the  controversy 
in  this  caufe,-  and  in  the  kme  year  when  die  fecond  ^Bt  of 
NeW'HampJhire  was  pafled,  which  allowed  an  appeal  to  Cod- 
grefs  in  cales  (as  the  a£l  expreiTed  it)  ^  i^crein  any  fubjed  or 
^  fubje^  of  any  foreign  nation  or  ftate,  in  amity  with  this 
**•  and  the  United  States  of  America^  fliould  in  due  form  of  laWf 
^  claim  the  whole,  or  any  part  of  the  vefiel  and  cargo  in  dif- 
«  pwte/*-Tke  refolution  of  Congrefs  was  dated  the  6th  March^ 
1779;  the  aft  of  heW'Hamp/hire  in  November  following. 
The  vote  of  the  delegates  of  New-Hamp/hire^  in  the  cafe  of 
the  ASlive^  would  not,  indeed,  be  equivalent  to  a  clear  grant 
of  the  power,  but  it  is  a  refpe£table  fupport  of  the  conftrudion 
contended  for  by  thfc  defeinlants  in  error.  It  has  been  pro- 
perly obferved,  that  a  court  cannot,  by  its  own  decifion,  give 
idelf  jurifdiflion  where  it  had  none  before;  but  if  courts  arefo 
conftituted  that  one  is  neceflfarily  fuperior  to  another,  the  de- 
cifion of  the  fuperior  muft^  to  be  fure,  prevail.  This,  perhaps, 
is  not  conclufive  as  to  the  court  of  commifTioners,  beicaufe  it 
cannot  be  decided  whether  it  was  in  fact  the  fuperior  court  in 
refpect  to  New- Hampjhire^  without  deciding  whether  it  was 
conftitutionally  fo  in  virtue  of  power  from  all  the  ftates.  This 
point  it  would  be  now  neccffary  for  this  court  to  decide,  if  it 
were  not  for  the  decifion  of  tlie  court  of  aopealf  in  1783,  a 
court  of  acknowledged  prize  juri friction,  eftabliftied  in  viitue 
of  exprcfs  authority  from  all  the  ftates  (New^HampJI>ire  in. 
eluded)  anJ  made  a  court  in  the  laft  refort  as  to  all  prize  cau- 
fe«,  or  in  other  words  (as  exprefled  in  the  article  of  confede- 
ration itfelQ  in  all  cafes  of  captures.  And  the  decifion  of  till*; 
court  on  the  fubjecc  of  the  two  contending  jurifdictions,  I 

confider 
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1795*  confider  to  be  final  and  conclufive,  for  the  following  reafons. 
V^V^^  I.  At  the  time  the  decifion  was  given,  it  was  the  only  court 
of  fir.al  appellate  jurifdiijlion,  as  to  cafes  of  capture?,  in  the  Uni- 
ted States.  It  fecms  therefore  to  follow  neceiTarily,  that  upon 
all  quejiions  df  capture  their  decifion  (hould  be  final  and  conclu-. 
five,  as  much  as  the  dccilion  of  this  Court  upon  a  writ  of  er- 
ror from  the  Circuit  Court,  or  any  other  branch  of  its  ju- 
rifdidlion,  would  be  fo. 

2.  To  the  fuggeftion  at  the  bar,  that  the .  Court  of  appeals 
could  have  no  retrofpe<ft,  feveral  anfwers,  I  conceive,  may 
be  given. 

1.  It  is  taking  for  granted  the  very  point  in  difpute,  that 
this  decifion  was  retrofpeSivc.  If  Congrefs  poflefled  this 
authority  before,  and  the  articles  of  Confederation  amount- 
ed only  to  a  folemn  confirmation*  of  it,  it  was  in  no  man- 
ner retrofpcctive.  •  It  was  in  c6Fect  a  continuance  'of  the 
fame  court  actine  under  an  /;ir^r^r,  iuftead  (a«  before)  of 
acting  under  an  implied  authority,  and  allowing  the  full  ben- 
efit of  an  appeal  regularly  prayed,  and  rightfully  enforced 
by  the  fuperior  tribunal,^fter  an  unwarranted  diflallowance 
by  the  inferior. 

2.  Whether  the  article  in  the  confederation  giving  au- 
thority to  this  court  as  a  fuperior  tribunal  in  all ' cafes  of 
ctipturey  did  authorlfe  them  to  receive  appeals  in  cafes  ^ir- 
cumftanced  like  this,  was  a  point  tbr  'tbcm  to  decide;  iince 
it  was  a.  queftlon  arifing/  in  a  cafe\  of  capture^  of  all  which 
cafes  (without  any  exception)  they  were , conftituted  judges 
in  tSe  laft  refort.  The  merits  of  their  decifion  we  furely 
cannot  now  enquire  into,  but  their  authority  ti  decide^ 
not  being  limited,  there  was  no  method,  by  ^applying 
to  an^  other  cotirt,  of  correcting,  any  error  they  might  dam- 
mit, if  in  reality  they  fiiould  have  committed  any. 

3.  Whether  their  decifion  was  right  or  wrong,  yet  nobody 
can  denv  that  the  jurifdictipn  of  the  commiflioners  was  at  leaft 
doubtful ;  of  courfe  the  Court  of  Appeals  found  a  cafe  then 
depending  in  the  former  court  of  the  commiffioners,  after  a  pre- 
liminary, but  not  a  firial,  determination,  for  fuch  I  confider  it  to 
have  been.  It  was  tKcrcfore  a  caufe  then  fub  judice^  and  .it  be- 
ing ?  cafe  ,of  capture  and  a  queftion  of  appeal,  no  other  court 
onea..i),but  that,  in  my  opinion,  could  decide  it.  And  no  objec- 
tion can  be  urged  in  this  cafe  againft  the  authority  of  fuch  a  de- 
cifion, or  the  propriety  of  its  being  final,  but  fuch  as  may  be-ur- 
ged  againft  all  courts  in  the  hft  refort,  with  refpect  to  the  me- 
rits ol  whofe  decifions  there  may  be  eternal  difputes,  but  fuch 
difputes  would  be  productive  of  eternal  war,  if  ibme  court  had 
not  authority  to  fettle  fuch  queftions  forever. 

I  therefore,  have  not  the  fmallcft  doubt,  that  the  decifion  of 
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the  court  in  1783,  was  final  and  condufivc  as  to  the  portits  to  1795^ 
the  decree*  And  this  point  appears.to  n>e  fo  plain,  that  I  think  v 
it  ufcleft  to  take  notice  of  any  authorities  quoted  dn  either  fide, 
in  relation  to  it^  none  of  them,  I  conceive,  in  any  manner  con- 
travening the  conciufive  quality  of  fuch  decrees  upon  the  prin- 
ciples I  "have  ftatc<?,  and  feme  of  them  clearly,  and  beyond  all 
queflion,  fupportinsr  it* 

The  decree  of  Sfptember^  1783,  being  by  me  thus  deemed 
final  and  conclufive»  the  ne:^  enquiry  is^ 

Whether  it  was  atlecrec  which  the  Diftrift  Court  of  Nev)- 
Hampjhire^or  the  CircuitCourtof -Nrtc;-Htf»f/>^/r/a£ting  fpe* 
cially  in  this  caufe  forxthe  legal  reafon  alledged,  had  authority 
to  enforce,  either  by  decreeing  a  fpecific  execucibn^  or  award- 
ing damages  for  a 'non-performance  of  it  i 

upon  this  branch  of  the  fubjed  a  few  words ^i II  be  fulfi- 
cient.  The  DiKrid  Court,  by  the  aA  of  Congrefs,  hath  the 
whdp  original  jurifdidion  in  admiralty  and  maritime  caufes^ 
Whatever  doubt  might  othcrwife  have  arifen,  thedecifion  of 
this  court  upon  the  writ  of  error  from  Maryland^  laft  February^ 
fully  eftabliued,  that  this  includes  a  prize  jurifdidion,  as  well 
as  other  cafes  of  a  maritime  nature.  I  was  not  prefent  >vhen 
the  decifion  was  given  ;  had  I  been  fo,  I  probably  (hould  have 
concurred  in  it,  becaufe  the  words,  ^  all  civil  caufes  of  admiral- 
ty aqd  maritime  jurifdiftion,'*  evidently  include  all  maritime 
caufes,  whether  peculiarly  of  admiralty  jurifdidlion  or  not  s  'be* 
caufe  aqueftion  6f  prize  on  the  high  feas  is  qlearly  of  a  maritime 
nature,  and  therefore  the  Englijh  diftinAion  between  an  in- 
JIance  (whicli  is  ftriftly  an  admiralty)  court,  and  ^  prize  court, 
^loes  not  apply  to  this  cafe ;  more  efpecially  as  the  Diftrid 
Court  having  as  large  authority  given  to  it  in  all  maritime 
caufes  of  a  civil  nature,  as  the  conftitution  itfclf  prefcribes.  If 
diat  court  does  not  poflefs  fuch  an  authority,  no  court  can  .be 
•inftituted  with  powers  adequate  to  that  piirpbfe,  fo  that  under 
the  prefent  conftitution,  there  could  be  no  prize  jurifdi£lion  at 
all  J  and  the  very  tenure  of  all  the  judges  (which  is  for  good 
behaviour)  naturally  excludes  the  idea  of  a  temporary  and  occa- 
fional  eftablifliment  of  any  courts  whatfoever.  I  mention  thcfe 
reafons,  not  becaufe  the  authority  of  the  cafe  receives  any  addi- 
tional fandion  from  my  opinion,  b*ut  becaufe  I  was  defirous  to 
take  fo  favourable  an  opportunity  of  expreQing  my  concurrence 
in  adecifion^offomuch  importance.^ 

It  was  clearly  (hewn  at  the  bar,  that  a  Court  or  Admiralty  in 
one  nation,  can  carry  into  tStOi  the  determinatioir-of  the  Court 
of  Admiralty,  of  another.  A  Court  of  Prize  being  equally 
grounded  on  the  law  of  nations  as  a  Court  of  Admiralty,  and 
proceeding  alfo,  as  that  does,  on  the  principles  of  the  civil  law.^ 
•  Src  Slaf\  fi  aU  verfuii  the  Betf§jr  rt  */.  •^/. 

Vol.111.  O  miift. 
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1795.  muft,  in  common  reafen,  have  the  fame  authority.  I  think  it 
^.^-y-O  was  rightly  obfcrved,  tljat  the  fentence  coiififted,  in  effect, 
of  two  parts,  one  reverfmu:  the  decree,  and  therefore  veft- 
ing  a  right  to  a  rcftitution  or  a  recovery  in  vnlue  in  the 
appellant,  the  other  ordering  a  fpecific  reilitution.  If  that 
fpeclfic  redrefs  is  from  any  caufe  rendered  impracticable, 
thofe  who  have  unjuftly,  and  upon  a  fentence  determined 
to  be  erroneous,  received  the  property  or  its  value  to  their 
own  life,  muft  in  juftice  be  accountable  ;  otherwise  forniy 
which  ought  only  to  be  the  hindmaid  of  right,  might 
'  prove  its  treacherous  dettroyer.  The  Diflrict  Court  having 
fole  original  authority  in  cafes  of  this  kind,  muft  have 
equal  power,  as  to  fuch  fubiccts,  with  the  power  poflefied 
by  this  court  in  any  cafe  where  it  has  original  jurifdiction, 
with  this  diiFerenoe  only,  that  in  the  one  cafe  a  writ  of 
error  fs  allowed,  in  the  other  not.  The  Court  of  Appeals, 
which  pafled'the  final  decree,  having  expired,  there  feemsat 
leaft  as  much  reafon  for  a  court  of  fimilar  jurifdiction  as  to  the 
fubjeft-mattcr,  prcKreeding  to  give  effcCT  to  its  decifions,  as 
there  can  be  for  a  Court  of  Admiral'  y  of  one  nation  giving  tf- 
feft  to  the  decifion  of  a  Court  of  Admiralty  of  another,  to  which 
perhaps  it  is  a  perfed  firanger,  and  of  which  it  may  know  little 
more  than  that  they  ;qualIy"belong  to  the  great  family  of  man-; 
kind.  I  am  therefore  of  opinion,  that  the  Diftrift  Court,  or  the 
Circuit  Court,  acting  fpecially  in  this  tnftance  on  account  of  the 
incapacity  of  the  former  ("as  the  law  empowered  it  to  do)  had 
authority  to  enforce  the  decree  in  queftion,  by  decreeing  dam- 
ages in  lieu  of  a  fpeclfic  reftitution,  which  was  impracticable* 

The  th^rd  queftion  is 

Whether  the  authority  hath  been  excrcifcd  properly  in  this 
iiiftance,  under  all  the  circumftances  of  the  cafe  ? 

The  material  circumftances  to  be  confidered^  eitlier  from 
facts  admitted  on  the  face  of  the  record,  or  the  public  proceed- 
ings referred  to  by  it,  and  of  which  we  are  judicially  to  take 
notice,  fcem  to  be  as  follow  : 

That  the  brig  M'Clary  was  fitted  out,  under  the  authority, 
and  parfuant  co  certain  refolutions  ofCongrefs,  in  confcquence 
of  which,  an  act  of  the  legiilature  had  paned,  in  the  ftate  of 
New  Hamfjhln^  which  complied  partially  with  thofe  relblu- 
tions,  but  made  fome  regulations  apparently  intended  as  a  re- 
ftriction  upon  them  (whatever  might  be  their  legal  operation  :) 
That  on  the  30ch  Oct.  1777,  flic  captured  the  brig  Sufanna 
and  cargo  on  the  high  feas  :  That  the  captured  property  was 
libelled  in  the  Court  Maritime  of  iVw  Hamfjhiriy  (erected  by 
the  ftate  law)  on  the  nth  November,  1777:  That  Elijha 
Doane  (whofe  cdminiftrators  are  the  defendants  in  error  in  this 
caufe)  exhibited  his  claim  on  the  ift  Deceu)ber  following ;  and 
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on  the  1 6th  the  property  was  conilemned,  and  orJerccI  to  be  1795- 
diftributed  accordiniz:  to  law :  That  within  five  days  (the  time  K^yysJ 
for  praying  an  appeal  prefcribcd  by  the  rcfolutions  of  Cpngrefs^ 
Dcane  prayed  an  appeal  to  Congrefs,  which  was  difTallowed  : 
That  he  then  prayed  and  obtained  an  appeal  to  the  fiiperior 
court  oi New' Hani^pJhireyZgTtczbXY  to  the  directions  of  the  ftate 
law,  which  allowed  of  fuch  an  apnetl  in  cafes  of  this  kind, 
the  act  providing  for  an  appeal  to  Congrefs,  only  in  cafe  of  a 
capture  by  an  armed  vefiel  fitted  out  at  the  charge  of  the  United 
Colonies  :  That  on  the  firft-Tuefday  in  September,  1778,  the 
fuperior  court  adjudged  the  propcrtv  to  be  forfeited,  and  order- 
ed i't  to  be  fold  by  the  {heriff  at  public  vendue  for  the  ufe  of  the. 
libellants  ;  and  th6  court  further,  ordered^  ^  that  the  proceeds 
**  thereof,  after  deducting  charges,  (hould  be  paid  to  John  Pen^ 
^hallow  and  Jacob  Tnadwelty  agents  for  the  owners,  and  to 
•*  George  Wentworth  agent  for  the  cnntors,  to  he  by  the/aid  rr- 
^ gents  paid  and  dijiributed  to  the  perpns  mentioned  therein^  ac- 
**cording  to  the  law  of  the  ftate  in  that  cafe  made.*' 

That  an  appeal  frpm  this  decree  to  Congrefs  was  pra)'ed 
within  five  days,  and  difallowed:  and  that  afterwards,  in  obe- 
dience to  the  decree,  and  in  virtue  of  it,  the  property  was  fold, 
and  diftributed  to  thofe  entitled  under  the  decree ;  s^nd  the  pro- 
portionate (bares  ^upon  the  fuppoHtion  of  a  lawful  capture  )  arc 
admitted  to  ha^e  rightly  b^cn,  one  half  to  the  owners,  and  the 
other  half  to  the  officers,  mariners,  and  feamen. 

That  an  application  was  after^rds  made  to  the  commif- 
fioners  for  hearing  appeals  under  the  authority  of  Congrefs ; 
and  after  due  notice  to  the  libellants  in  the  original  fult,  who 
appeared  a  no  pleaded  to  the  jurifdiction,  ftating  not  only  the 
defect  of  the  authority  of  the  court  to  fuftain  the  appeal  under 
any  circumftanccs,  but  alfo  fpecial  reafo'^j:  why  the  Appellant 
was  not  entitled  to  the  benefit  of  an  appeal  under  the  circum- 
ftances  of  the  cafe  (viz.  the  Appellant'5.  waving  the  benefit  of 
his  appeal  to  Congrefs,  by  taking  an  actual  appeal  to  the 
fuperior  court  of  NeW'Ha'mpJhire ;  that  the  appeal  firft  demand- 
ed, was  not  profecuted  for  more  than  forty  days ;  and  that  by  the 
refolution  of  Congrefs^  no  appeal  fhould  be  had  from  the  ver- 
dict of  a  jury,  but  onlv  the  fcntcnce  of  the  judge)  The 
commiflSoners,  on  the  20th  June^  ^779>  decreed  thafthcy  had 
jurifdiction,  but  declined  any -further  proceedings  at  that  time 
in  the  caufe,  for  a  reafon  theyaljedgc. 

That  on  the  12th  September  1783,  this  cafe  again  came  before 
the  court  of  appeals,  eftahlifhed  under  the  articles  of  confede- 
ration; which,  after  a  full  hearing  and  folemn  argument  by  the 
advocates  on  both  fidesi  paflVd  a  definitive  decree  in  thcfe 
words,  'frr 
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^795-  ^  I^  IS  hereby  confidered,  and  finally  adjudged  and  decreed  by 
V^iyO  ^  this  courjt,  that  the  fentences  or  decrees  pafled  by  the  infe- 
<<  rior  and  fuperipr  courts  of  judicature  for  the  county  of 
^^  RockingbaMy  in*  the  above  ^raufc,  fo  far  as  the  fame  have  re- 
**  lation  to  the  property  fpecified  in  the  claims  rf  Elijha  Doane^ 
f  ^  Ifaiqh  Doane^  and  James  Shepherd^  be,  and  the  fame  are 
>^  hereby  revoked,  reverfed,  and  annulled,  and  that  the  (aid  pro- 
^<  perty  fpeclAed  in  the faidt  claims,  be  reftored  tothe  faid  claim- 
*<  ants  refpcdtively ;  and  it  is  hereby  ordered,  that  the  parties  to 
^^  the  appeal  each  pav  their  own  coils,  which  have  accrued 
^  in  the  profecution  of  the  faid  appeal  in  this  court.'' 
.  In  this  cafe  confiderable  difficulnr  has  arifen  from  the  pecu- 
liar manner  of  pleading,  which  is  laid  to  be  warranted  by  lo- 
cal pra^ice,  bat  which  certainly  has  very  much  contributed 
to  embarrafs.  the  queftion  in  the  caufe.  There  is.  neither^ 
complete  demurrer,  nor,  I  conceive,  a  regular  iflfue;  and  it 
may  be  deemed  doubtful,  whether  what  is  termed  a  plea,  ought 
to  be  confidcred  as  a  plea  or  an  anfwer.  I  had,  therefore,  at 
firft.ftrong  doubts  whether  there  was  fufficient  matter  before 
us  to  ground  a  final  decree:  But  upon ^  reflection  it  feems'to 
me,  that  as  the  cafe  has  been  areued  on  bpth  fides,  upon  a 
fuppqfition  that  a  final  decree  coulabe  made}  ^  diere  has  beeli 
no  application  pa  either,  for  the  examination  of  teftimony, 
but  the  hearing  took  place  without  objection  upon  the  plead- 
ines  as  they  ftand,  a^d  confequently,  we  can  re^rd  the  fads, 
onTy  as  dated  on  the  record ;  as  an  exprefs  confent  that  th^ 
caufe  ibould  be  decided  on  this  footing,  would  uadoubtodly 
have  been  binding,  and  the  circumftances  in  this  cafe  .evidently 
prove  an  implied  one ;  I  think  the  pleaidings  as  tbev  ftand,  win 
afford  fu£5cient  foundation  for  a^'  decree^ efpecial^^ftccojxlin^ 
to  thofe  principles  of  praAice,  which  we  are  told  prevaH4n  the 
fiate  from  which  this  record  comcsr— a  pradice  ^bich,  until 
altered,  we  und(>ubtedly  ou((ht  to  purfue,  ^hen  it  is  not  fubr_ 
ftanftiitlly  ii^onfiftent  with  iuftice. 

Several  objeftions  have  been  offered  (admitting  the  validity 
of  the  final  decree,  in  refpefl:  tothe  authority  of  the  court  up» 
on  the  points  th(?nJl>efore  them)  which  I  will  confidcr  in  the 
bcft  manner  in  my  power. — z 

X.  It  is  objedea  that  the  Appellant  Doanewzs  dead,  before 
the  final  dccifion  which  was  given  in  ^//»f^/fr^/r,  17^3  T and 
fhis  it  is  allcdgcd,*  though  not  appearing  on  the  face  of  the  re- 
cord, does  appear  from  the  letters  of  adminiilration  produced 
by  the  libcHants,  which  letters  are  dated  in  February  1783. 

Admitting  that  the  courts  ^rc  bound  to  infpefl  the  date  of 
the  letter.*,  and  to  regard  that  date  as  conclufive,  and  to  infer 
the  faft  accordingly  from  it  j  feveral  anfwers  have  been  given 
to  this  Obje^on^  either  of  which,  if  valid,  is  decifive. 

tnThat 
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1.  That  the  proceeding  in  queftion  was  a  proceeding  in  rem^     1795- 
and  upon  luch  proceeding  in  civil  law  courts^  the  death  of  a  v.^y^^ 
party  does  not  abate.     I  incline  to  think  the  law  it  fq,  but  as 

my  opinion  is  clear  on  other  points  in  anfwer  to  the  objcdion, 
I  avoid  giving  an  opinion  on  this. 

2.  That  admitting  the  decree  for  this  caufe  to  be^erroneoiis, 
it  can  onl^  be  avoided  by  a  folemn  proceeding  in  the  nature  of 
a  pt-ocecdmg  in  error^  and  cannot  be  enquired  into  in  this  col- 
lateral way. 

Upon  this  point  I  am  clear,  that  the  decree  was  not  render- 
ed abfolutely  vAdj  but  muft  ftand  regularly  good  till  rtVerfed 
for  this  error,  if  it  be  one.  So  the  matter  ftood  while  the 
court  of  appeals  was  in  being*  If  the  Appellees  could  have 
avoided  the  decree  for  this  errors  they  might  h^ve  applied  to 
that  court  to  have  reviewed  its  decree  upon  this  fuggeftion. 
The  expiration  of  the  court  is  no  reafon  why  the  la^v  in  this 
particular  (hould  be  confidered  las  changed.  It  Is  true,  in 
manv  cafes  where  there  has  been  error  in  a  fuif,  uid  this  has 
affe&ed  the  right  of  a  pcrfon  not  a  party,  this  err^  has  been 
admitted  to  be  fliewn  in  a  fuit  where  the  point  came  cdlate- 
ndly  IB  queftion.  But  it  has  never  been  permitted  to  a  party 
who  might  have  fet  aflde  the  original  ju4ginent  for  error,  t 
ipealc  now  of  proceedings  at  common  law.  The  fame  reafon, 
I  .think,  applies  in  this  cafe.  It  does,  indeed,  feem  reafohabic,. 
that  if  one  party  can  proceed  in  the  Diftrict  Court  to  enforce  the 
decree,  the  other  party  may  to  impeach  iti  But  then  this  bueht 
to  be  done  in  the  fame  mode  as  in  the  other  court,  and  that 
for  a  very  fubftantiai  reafon:  Becaufe,  when  that  fuggeftion  is 
the  fole  ground  of  enqfiiry,  the  other  party  may  come  prepared 
to  fheyif  many  things  to  do  away  its  force.  He  may  (for  aught 
I  know)  be  permitted  to  (hew  a  miftake  in  the  date  o£  the  let- 
ters* He  may  (hew  an  actual  knowledge  of  the  fact  by  the 
other  party  previous  to  the  decree,  ana  an  ac^uiefcence  in  it. 
He  may  poffibly  (hew*  that  the  adminiftrators  were  in  fact  be- 
fore the  court,  though  this  does  not  appear  on.^he.f^e  of  the 
proceedings.  As  the  enquiry  in  this  cafe  is  ir^^  tact,  per- 
haps any  diing  of  this  kind  may  be  (hewn,  an()>  .if  fo,  there 
furely  ought  to  be  an  opportunity  of  doing  it. 

3.  There  Xeems  great  reafon  in  what  w&s  alledged  at  the 
bar,  that  though  it  might  have  btren  competent  for  the  adminl-^ 
ftrators,  had  the  decree  been  againft  Doane^  to  have  (hewn 
this  fact  for  error,  becaufe  neither  the  principal  nor  they  had 
any  opportunity  of  fupporting  their  right  before  -the  court, 
when  the  decree  was  given,  the  forper  being  dead,  and  the 
latter  not  being  called  upon,  yet  that  it  is  not  competent  for 
the  Appellees,  who  were  before  the  court,  were  heard,  and 
eannot  alledge  (had  that  been  the  fact)  that  they  h^idfuftaiped 
any  prcjucMce  by  their  being  heard  ex  parte.  It 
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1705  It  is  a  rule  at  common  law  (the  ceafon  applies  inequity 
Va^Yv^  ^^  ^^^  ^'^''  law  cafes)  that  if  a  party  can  plead  a  fact,  ma- 
jerial  to  his  defence,  and  omits  to  do  it  at  the  proper  time,^ 
he  can  never  avail  himfelf  of  it  afterwards. 

They  had  a  day  in  court  to  plead  the  death  of  the  Appel- 
lant. If  they  fay  they  did  not  know  of  it,  the  (ame  might 
be  alledged  in  any  cafe  at  common  law,  where  we  know  it  v.'ill 
not  avail.  The  law  rather  chufes  that  a  party  (beuld  ipcur  a. 
rifcHle  of  this  nature,  than  leave  a  door  open  to  endlefa  litiga- 
tion upon  pretences,  the  truth  of  which  it  is  very  J  f&rult  to 
difcover. 

4«  This  is  an  error  in  fact,  and,  in  my  opinion,  it  was  a 
powerful  argument,  that  if  we  cannot  reverfe  a  decree  even  of 
a  Diftrict  or  Circuit  Cou^t  for  any  error  infamy  we  have  no 
ground  to  fet  afide  the  fo^emn  and  nnal  decree  of  a  court  tha^ 
has  expired,,  for  fuch  ar.  error.  The  argument,  in  my  opinion, 
is  altogether  afcrtrri. 

II.  The  death  of  Dodfie  has  been  alledged  for  another  pur- 
pofc. 

It  is  faid,  that  the  decree  i«  to  reftore  to  Elijha  Doanty  which 
was  impoffible,  befcaufe  EUjha  D$arii  was  not  then  in  beicg* 
Admitting  that  upon  this  record  we  are  to  take  judicial  notice 
\h:xX,Doane  was  dead  at  the  time  of  pronouncing  the  decree 
(in  which  I  am  by  no  means  clear)  yet  if  this  was  th?  real  rea- 
fon  why  th(»  Plaintiffs  in  error  haa  withheld  the  property  or 
ics  proceeds,  they  might  thcmfjlves  have  faid  fo.  They  have 
not,  and  as  each  party  generally  makes  the  bcft  of  his  own 
cafe,  we  are  to  prefume  that  did  not  in  fact  conftitute  tYxiv 
reafon.  In  this  cafe  it  could  be  of  no  avail,  but  at  the  utmoft 
to  prevent  the  allowance  of  intereft  until  a  demand  actually 
made.  It  never  could  deftroy  the  whole  beneficial  effect  of  a 
decree  given  in  rem^  and  when  the  parties  who  nwke  the  objec- 
tion were  in  court,  and  parties  to  the  very  decree  complained 
of.  I  think  nothing  cam  be  more  evident,  than  that  if  the  de- 
cree be  not  totally  voiJ^  the  adminiftrators  arc  entitled  to  the 
benefit  of  it,  at  lead  until  it  is  fet  afidc  for  error,  if  there  be 
any  error  in  it,  and  fuch  a  remejy  is  now  practicable.  If  a 
fcire  facias  was  neceffary  before  execution  could  have  been  ob- 
tained out  of  the  court  which  pafled  the  decree,  it  could  be 
for  no  other  reafon  than  that  tiie  other  pa'^k^  mii'ht  have  an 
opportunity  to  contell  the  validity  of  the  lettci  s,  and  the  exift- 
cnce  of  the  adminiftration,  if  any  fuch  objection  could  be  fup- 
portcd.  Such  an  objection  might  have  been  made  here.  It 
has  not  been  made.  There  i^,  therefore,  I  conceive,  no  prin- 
ciple of  law  or  juftice  which  forbids  givrng  effect  to  the  decree 
upon  this  ground. 
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III.  Another  objeflion  is,  that  the  caufc  was  not  regularly     17%* 
brought  up  10  the  Court  of  Appeals,  and  proceeded  on,  agreea-  V.^^^^J 
bly  to  the  refolutions  of  Congrefs. 

There  does  not^appcar  any  ground  for  this  objection  in  point 
of  fhct.  But  1  am  clear  that  this  is  a  point  not  now  cnqufrablc 
into.  When  a  court  has  final  and  excluAve  jurifdiction  in  a. 
cafe,  and  has  pronounced  a  folemn  judgment,  every  other 
court  mufl  prefume  that  all  their  previous  proceedings  were 
right,  of  which  indeed  they  were  the  only  competent  judges. 

IV.  It  is  alledged,  d^images  were  not  prajred  for  by  Ae  liA 
bel.  It  is  a  fufficicnt  apfwer,  that  there  is  a  prayer  for  general 
relief.  And  fo  little  do  1  think  of  this  ot^ection,  and  fo  much 
of  the  duty  of  a  court,  ,unai|ded  by  formal  applications,  where 
there  is  a  lubflantial  one^  4bat  I  am  ftrongly  induced  to  thmk, 
if  a  cafe  proper  for  a  fpecific  reltef  was  laid  before  a  civil  law 
court,  and  the  direct  contrary  to^the  proper  relief  was  prayed 
for,  yet  the  court  even  in  this  cafe  would  be  juftified  in  grant- 
ing tjie  relief  that  might  be  properly  afforded,  if  the  party  who 
had  committed  the  miftake  confented  to  it :  without  that  indeed 
it  might  be  improper,  for  no  court  ought  to  force  a  benefit  on 
a  party  unwilling  to  receive  it. 

Thcfe  objections  being  all  get  over,  which  were  urged  againft 
any  relief  whatfoever,  it  is  necefTary  to  confider  the  particular 
objections  aguinft  the  relief  actually  afforded.     Arid  here,  I- 
think,  very  formidable  objections  occur. 

I  think  the  decree  erroneous  in  thefe  particulars  : 

1.  In  decreeing  interefl  for  the  tipie  previous  to  the  date  of 
the  decree  in  1783. 

2.  In  granting  full  damages  againfl  all  the  parties,  without 
diftinguifbing  between  the  owners  to  M^hom  one  half  was  dif- 
tributcd,  and  the  agent  who  received  the  other  half  for  the  bc^ 
nefit  of  the  officers,  mariners  and  feamen. 

3.  in  making  George  fyentworth^  the  agent,  perfonally  liable 
for  any  part. 

I.  As  to  the  firfl  point,  as  this  libel  proceeds  only,  and  can  be 
fupported,  as  I  conceive,  upon  no  other  ground,  upon  the 
principle  of  enforcing  the  decree  of  September  1783,  fo  that 
the  LibeUants  might  recover  fuch  beneht  from  it  as  the  nature 
of  the  cafe  could  admit,  their  cafe  is  not  to  be  made  better  or 
worfc<,  as  to  the  original  right,  than  as  the  Court  of  Appeals  de- 
cided it.  " 

The  Court  of  Appeals  might  have  decreed  fatisfaflion  for 
detection,  but  did  not.  They  did  not  .even  decree  colis,  but 
ordered  each  partv  to  pay  his  own  cofts.  Thefc  things  were 
altogether  difcretionury  in  the  court.  That  v/as  the  proper 
court  to  judge,  whether  any  damages  fhould  be  allowed  for 
dctentioji.     If  the  decree  is  to  be  final  and  couclufivc  as  to  the 

fubjcct 


104  Cases  rlilad  and  adjudged  inth€ 

1795.     fubjed  matter,  it  muft  be  fo  as  completely  in  refped  to  the  :St 
W^Y^^  tention,  which  formed  one  part  of  the  cafe,  as  to  the  reftora-* 
tion,  which  formed  the  principal  objeA  of  if. 

I  (hould  indeed  have  had  fome  doubts  as  to  the  fubfequ^nt 
intereft,  had  it  appeared  that  the  Defendants-  hiid  been  unable 
to  comply  fubftantially  with  the  decree,  owing  to  the  death  of 
Doane^  and  the  want«  (had  that  been  the  cafe)  of  a  fubfequent 
demand  bj  the  Adminiftrators*  fiut  as  that  is  not  alledged, 
and  they  let  up  their  whole  defence  upon  the  point  of  right, 
merely,  we  are  not  to  prefume,  that  thofe  circumftances  (if 
the  Adminiftrators  did  not  maice  a  demand,  with  rcfpe£b  t6 
which  nothing  appears)  had  any  weight  in  inducing  their  non* 
compliance  with  the  decree. 

*>.  I  am  of  opinion,  that  damages  againft  all  the  Defendants 
jointly,  ought  not  to  have  been  given.  We  are  to  look  at 
•  fubftanc^,  not  form.  There  were,  in  eiFed,  two  decrees  ori- 
ginally, one  half  of  the  value  of  the  property  to  one  party, 
the  other  half  to  another.  The  reverul  of  the  decree  ought 
to  afFed  the  decree  itfelf,  in  the  manner  in  which  it  was  given. 
Confequently,  each  party  ought  only  to  be  required  to  reftorc 
what  he  was  adjudf^ed  to  receive.  The  cafe  of  joint  trefpafles 
ftattd  at  the  bar,  does,  in  my  opinion,  by  no  means  apply.- 
The  privateer  in  queflion,  had  a  lawful  commi(l#on.  In  the 
execution  of  fuch  an  authority,  difficulties  often  arife.  Where 
they  iiappen,  honafide^  the  mafter  is  conAdered  in  no  fault,  and 
i.eitht  r  he  nor  his  owners  made  accountable,  even  in  cafe  of  a 
miftalcen  feizure,  but  for  reftoration,  and,  at  the  utinoft,  coils. 
In  cafe  of  grofs  milb^haviour,  not  only  cofts,  but  damages  will 
be  allowed  by  the  court  of  prize.  It  feems  now  to  be  fettled 
that  they  have  exclufive  jurifdicSlion  on  all  fuch  fubjccts.  As 
not  even  cofts  were  allowed  in  this  cafe,  we  are  to  infer  that 
the  feizure  was  ^r/W/JifiV  innocent  i  confequently,  if  a  prin- 
ciple of  the  common  law,  deemed  by  many  highly  rigorous, 
and  founded,  perhaps,  rather  on  the  forms  of  proceeding,  than 
on  ftrict  Juftice,  if  thofe  forms  did  not  intprfere,  could  be  ap- 
plied to  a  cafe  arifing  in  a  court,  not  only  authorifed,  but 
bound  to  diftinguifh  betWecn  a  mere  miftakc,  and  a  wanton 
abufe  of  power,  there  is  no  foundation  for  fuch  an  applicatioif, 
ill  fact,  in  the  prefent  inftance. 

As  owiiers  are,  in  all  inftances,  made  jointly  liable  ex  con-- 
traSiUy  and  their  refpective  (hares  are  matters  of  private  cog- 
nizance,  fothat  they,  in  all  inftances,  appear  jgintly  before  the 
court,  and  a  payment  to  oiie  owner  is,  in  law,  a  payment  to 
all ;  I  can  difcover  no  principle,  upon  which  2i,t\y  difcrimination 
could  be  properly  made  in  this  cafe,  in  regard  to  the  difierent 
interefts  and  actual  receipts  of  the  owners*.  I  think,  therefore, 
the  decree  in  rcg.ifd  to  ooc  moiety,  pught  to  be  jointly  againft 
all  ^he  owners.  "  3.  The 
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3   The  third  error  in  the  decrc^  in  my  opinion)  i5i  mak-     1795- 
ing  George  Wentworth^  the  agent,  liable  for  any  part.     1  have  V-^-*^ 
had  coniiderable  doubts  on  this  fuM^t,  but  upon  the  full^ft 
confideration  I  have  been  able  tobeftowon  it,  I  think  he  is  not 
liable.     Had  h^  held  any  of  the  property,  at  the  time  of  the 
decree  of  "the  Court  of  Appeals,  he  would  have  been  undoubt- 
ffdly  liable.     Had  he  zny  now,  or  any  of  the^  proceeds  in  his 
hands,  he  would  alfo  be  liable.     Perhaps  he  might,  had  he  held 
any  of  the  property  or  proceeds,  after  'actual   notice  of  the 
Court  of  Appeals  taking  cognizance  of  this  cafe.     Neither  of 
thefe  facts  appears  on  the  face  of  the  record,  and  as  they  are  of 
importance,  and  neither  is  afl^rted,  neither  is  to  be  prcfumed. 
Tne  contrary,  indeed,  may  befairlv  infcjrcd  from  theftatement 
on  the  record,  and  has  been  candidly  acknowledged  to  be  the 
real  truth.     He  therefore  appears  in  the  character  of  a  mere 
agent,  acting  avowedly  for  the  benefit  of  others,  and^not  for 
his  own ;  and  as  he  had  paid  away  the  money  in  virtue  of  a  de- 
cree of  a  court,  \\2y\1\g  prima  facie  authority  for  the  time,  to 
decide  whether  an  appeal  did,  or  did  not  lie;  I  think  he  ought 
not  to  be  ordered  to  refund.     It  is  alledged  that  the  prayer  of 
an  appeal,  in  a  cafe  where  an  appeal  lies,  ipfo  faSfo^  fufpends 
the  proceedings,  and  all  afterwards  is  coram  nohjudice.  I  can- 
not admit  the  doctrine  in  that  extent.     Where  there  arc  infe- 
rior and  fuperior  jurifdictions,  and  an  appeal  is  allowed  from 
the  former  to  the  latter,  and  it  is  the  exprefs  duty  of  the  party 
praying  an  appeal,  to  apply  in  the  firft  infiancc,  to  the  inferior 
court  fas  I  conceive*  it  was  in  this  cafe  under  the  refolutions  of 
Congrefs  which  directed  an  appeal  to  be  prayed  for  within  five 
days  andfecurityto  be  tnken)  I  mwft  prefume  that  that  court 
n  prima  facie  to  judge  whether  it  is  applied  for  in  a  proper  man- 
ner, ana  whether  all  the  rcquifues  previous  to  his  being  fully 
entitled  to  it,  are  complied  with.     If  the  court  decides  in  any 
of.  thef?  particulars  erroncoufly,  it  would  be  abfurd  to  fay,  that 
the  party  fhould  lofe  the  benefit  of  his  appeal,  but,  in  my  opi- 
nion, it  would  be  equally  unjuft   to  hold,'  that  a  party  who 
obeyed  the  decree  of  a  court,  over  whom  he  had  no  controul, 
fhould  fufFer  by  his  refpecr  to  the  law,  whi/:h  conftituted  that 
court,  ;:nd  which  muft  therefore  mean  to  fupport  its  dccifions, 
in  a  caufecoming  within  its  jurifdiction,  while  they  remain  un- 
cpntrouled  by  z^wy  fuperior  tribunal.    It  was  (hewn,  that  an  inhi- 
bition, in  cafes  of  this  kind,  fometimes  at  lead  iflucs  to  forbid 
the  court's  further  proccedinir.     Can  there  be  aftronger  proof, 
that  the  court  had  authority  ae  fa£fo  (whatever  may  be  faid  as 
to  its  authority  dejure^  without  that  interpofilion  !     The  law 
never  does  a  nujfatory  act,  and  therefore,  I  prefume,  would  not 
focbfdthe  doing  of  a'fhing,  which  if  done,  is  totally  and  ahf>- 
lutely  void.     It  was  faid,  this  was  to  bring  the  judgq,  into  o^n- 
Vol,  hi.  P  tempt. 
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179  ;•    tempt.  But  If  the  conduct  of  tht  judge  whf)  it  bound  to  know 
'^Y^^  nisjurifdiction  is  in  the  mean  time  inn-Kcnr,  furely  an  obedi^ 


cnce  to  him  by  a  party,  who  is  not  to  be  prcfumed  capable  of 
dt  cidinjr  on  the  jurifdiction  by  his  own  judgment,  muft  be  fb. 
Gt  crgc  Wcntwcrthy  on  the  face  of  the  whole  proceedings,  was 
2L  iw^Tt  agcnty  an  attorney /«  facf^  and  for  au^ht  I  can  fee,  as 
little  liable  to  refund  in  a  ^afe  of  ':his  fort,  as  any  attorney,  in 
filer,  or  even  an  attorney  at  law,  to  whom   mcney  had  been 
paid  under  a  judgment  or  deaxc,  and  who  had  paid  it  away  to 
h:s  client..    An  agent^in cafes  of  this  kind,  is  allowed  by  law. 
They  are  re€ognize»l,  I  believe,  \n  z\\  prize  aSfs.     Mariners, 
wliofe  employment  is  on  thefea,  ca.inotbc  required  withoutin- 
jutlicc  to  attend  their  c?.fcs  in  pertbn.     In  cafes  of  privateers, 
the  capter?  are  fo  numerous  thac  thtemployment  of  oneormorc 
agents  on  (horc^  fcems  uhavoidahle.     The  law,  when   it  al- 
lows a  benefit,  never  intcnJs  that  it  fhall  be  imperfectly  cnjoy- 
cj ;  therefore  in  allowing  privateering,  it  allows  agents.  Thefc 
I  confider  as  nominal  parties,  and  that  the  real  parties  are  their 
principals.    Now  I  will  fuppofe  that  in  a  common  law  cafe  an 
infant  fues  in  a  perfonal  action  by  his  guardian,  and  obtains  2 
judgment  \  the  guardian  receives  the  money,  and  pays  it  to  the 
infant  after  he  comes  of  age.     The  judgment  is  afterwards  re- 
verfed.     Can  the  guardian  ever  be  made  to  refund  to  the  de- 
fendant, or  muft  the  perfon  who  was  the  infant  do  it  ?     This 
cafe  appears  to  me  a  very  parallel  one  in  all  its  cirtumftances. 
The  infant  cannot  aA  for  himfelf,  and  therefore   is  allowed  to 
a«Sl  by  his  guardian.  The  law  takes  notice,  by  allowing  agents, 
that  perfons  concerned  jn  privateers,  at  lean,  cannot  do  well 
without  them.     The  guarciian  is  xjiOmmnWy  a  party;  fo  is  the 
agent :  but  the  infant,  in  the  one  cafe,  and  the  principals,  in 
the  other,  arc  the  real  parties.    The  guardian  is  accountable 
to  the  infant,  for  money  he  rec<^ived  for  him :  fo  is  the  agent  to 
the  principal,  for  nionny  he   receives.     There  is,  that  I  can 
imagine,  but  one  difference,  that  can  be   fuggefted  between 
them  '9  that  in  the  one  cafe,  the  judgment  i5  good  till  reverfed; 
and,  therefore,  ail   lawful  adis   intermediately  dcme,  are  valid. 
But  thedifallowance  of  the  appeal,  is  faid  to  be  a  nullity,  and 
all  fubfrqucnt  proceedings  in  that  court  are  void.     I  admit  the 
confcqucr.ee,  if  the  law  be  fo.     But  I  have  already  ftated  rea* 
fop.5,  why  I  think  it  is  otherwift.     A  court  of  juftice,  indeed^ 
ought  at  its  peril  to  take  notice  of  its  own  jurifdidion,  and  it  it 
not  often  that  cafes  of  fuch  doubt  arife,  that  a  Judge  can  be  at 
a  lofs  on  the  fubjc&.     But  it  mny  happen,  and  does  fometimes 
happen,  that  innocent  and  fcrious  doubts,  are  really  entertain- 
ed.    Is  a  court,  thcretbrc,  bccaufe  its  judgments  may  be  final- 
ly difl'ented   from,  by  a  fuperior  tribunal,  to  be  coofdered  at 
nyin J  iu  the  face  9^  (be  law,  fo  that  parties  before  it,  (ball  not 
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gnly  be  pr6tc£led  in  diTobejing  it,  but  puniflied  for  tl.-^ir  obe-  170^. 
dience  ?  If  this  be  the  cafe,  the  old  maxim,  cedunt  arma  togcr^  V^^vn^ 
wiU  vrry  ill  apply  to  Courts  of  Jufticc. .  Infead  of  being  the 
peaceful  arbiters  of  right,  and  rhc  facred  afylum  of  unproteA- 
ed  innocence,  their  very  ferufns  will  be  the  feat  of  war  and 
confufion.  1  admit,  indeed,  where  there  is  a  conflict  of  jurif- 
diftion,  and  the  party  entitled  to  a  decree,  is  prohibited  from 
obeying  it,  by  a  power  claiqiing  a  fuperior  cognizance,  hemuft 
at  his  peril  obey  one  or  the  other ;  but  this  arifes  from  the  ab- 
foluteiieceiBty  of  the  cafe,  becaufe,  whether  the  one  or  the 
other  be  right  or  wronc,  muft  Jepend  on  a  fubfequCnt  decifion. 
In  this  cafe,  G$arge  IVentworth^  before  the  diftribution,  re- 
cdved  no  monition,  or  any  other  procefs  from  the  tribunal  al- 
ledged  to  be  fuperior.  He  could  not  even  be  certain  that  the 
Appellants  would  carry  their  application  further.  I  coniider 
him,  therefore,  juftifiable  in  obeying  the  decree,  which  at  the 
time,  was-  compulfory  upon  him,  and  for  a  difobcdicncc  to 
which,  he  mit^ht  have  been  committed  for  a  contempt,  accord- 
ing to  the  opinion  of  the  court  which  pronounced  it.  The 
parties  ftill  have  their  remedy  againft  thofc  who  actually  re- 
ceived the  money,  or  their  reprefentatives,  if  they  can  be  found. 
They  may  perhaps  be  entitled  to  a  remedy  under  the  bond  eiv- 
cd,  when  the  commiffionof  the  privateer  wa?  granted.  Ifei- 
ther  of  thefe  rmedies  be  difficult  or  ioefiicient,  that  does  not 
make  Georgs  Jf^entworth^  in  point  of  law,  more  liable  than  if 
they  were  pejfeftly  eafy,  and  clearly  eifedtual. .  It  will  be  one 
melancholy  inftance,  in  addition  to  a  thoufand  others,  of  the 
diftrefs  incident  to  a  doubtful  and  imperfeA  fyftcm  of  jurif- 
prudence,  which  has  been  fmce  happily  changed  for  one  fo 
precifc  and  fo  ccHrprchenfive,  as  t6  leave  little  room  for  fuch 
painful  and  deftrufiive  queftions hereafter. 

The  4th  quefticn  is. 

Whether  this  court  can  now  rc£lify  the  decree  in  rc(peiil  to 
the  paits  of  it  confidcred  to  be  erroneous,  or  muft  affirm  or 
rcvcrfe  in  the  whole. 

The  latter  is  certainly  the  general  method  at  common  law, 
and  it  has  been  contendeil,  that  a^  this  proceedint;  is  on  a  writ 
of  error,  it  muft  have  all  the  incidents  of  a  writ  of  error  at 
common  law.  The  arc:ument  Would  be  conclufive,  if  this  wa« 
a  common  law  proceeding,  but  as  it  is  not,  I  do  not  conceive, 
that  it  neccflarily applies.  An  incident  to  onefubjidlcann^t 
be  prefumed,  by  the  very  name  of,  fuch  an  incident,  to  be  in- 
tended to  apply  to  a  fubje£t  totally  different.  I  prefume  the 
term,  **  writ  of  error,"  vvas  madi  ufe  of,  becaufe  we  are  pro- 
hibited from  reviewing  facts,  and  therefore  muft  be  confined  to 
the  errors  on  the  record.  But  as  this  is  a  civil  law  proceed- 
ing, 1  conceive  ihe  word  **  crrcr**  muft  be  applied  to' fuch  er- ' 
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1795.  rors  as  are  deemed  Aich,  by  the  principles  of  the  civil  law,  and 
K^^ys^  that  in  reAifying  the  error,  we  ojuft  proceed  according  to  thofe 
principles.  In  a  civil  law  court,  I  believe,  it  is  the  conftant 
pritdice  to  modify  a  decree  upon  an  appeal,  as  the  jufticc  of  Lhs 
cafe  requires ;  and  in  this  tnftance,  it  appears  to  me^under  the 
a4ch  fc<!)ion  of  the  judicial  a£b,  we  are  to  render  fuch  a  decree 
as,  in  our  opinion,  theDiftrid  Court  ought  to  have  rendered. 
If  this  ^as  a  cale,  wherein  damages  were  uncertain,  and 
wherein  for  that  reafon,  the  caufe  (hould  be  remanded  for  a  fi- 
nal decifion,  (which  it  does  not  appear  to  be,  becaufe  the  Li- 
bellants  in  the  original  fuithad  a  decree  in  their  favour,  which 
is  now  to  be  affinned  in  part)  yet  the  damagai^.here  are  not  un- 
ce!tain,  becaufe  we  all  agree,  that  intereil  ought  to  be  allowed 
from  the  date  of  the  decree,  \ti  September^  ^l^'h  upon  the  V3- 
lu'e  of  the  property,  as  fpccified  in  the  report,  againft  thofe  wh« 
are  to  be  adjudged  to  pay  the  principal. 

Upon  the  whole,  my  6pinion  is,  that  the  decree  be  affirmed 
in  refpeSbto  the  recovery  of  the  Libellants,  in  the  original  ac^ 
tion  againfl  all  the  Defendants  but  George  ff^enttuorth\  that 
the  libel  againflhim,  be  adjudged  tobedifmiiTed ;  but  chat  there 
be  recovered  againft  the  other  ^Defendants  in  theprigiital  adion, 
the  value  of  the  property  they  received,  as .  afcertained  in  the 
Circuit  Court,  with  mttreft  from  fte  iJ^Yioi September^  1783, 

I  am  alfo  of  opinion^-  that  the  refpeaive  partics^  fhould  pay 
their  own  cofts; 

Blair,  Jujlice.  When  This  caufe'came  before  me,  at  Ex^ 
eter^  \\\  New  Hatnpjhire^  I  feltmyfelf  in  a  delicate  Gtuation,  in 
halving  a  caufe  of  fuch  magnitude,  and  at  the  fame  time,  of  fuch 
novclfyand:Ufficulty,  as  to  have  drawn  the  judgment  of  men  of 
eminence,  different  ways,  brought  before  ine  for  my  finglc  de- 
cifion.  It  w:ts  however,  a  confolation  to  know,  that  whatever 
that  dtcifion  might  be,  it  was  liot  intetided  to  he  final,  and  I  can 
truIyTay,  it  wiil  give  me  plcafure  to  hav^  any  errors  I  tx^y 
have  committed,  corre^ed  in  this  court.  -Two  points,  and  iff 
miftake  not,  only  two,  were  brought  before  me :  The  firft,  whe- 
ther under  t))e  dfefcription  of  Admiralty  and  Maritime  jurif- 
difTtion,  the  judiciary  bill  gave  -to  the  Diftrid  Court  any  jurif- 
di<5HoH  concernfng  pmes^  .1  decided  iti  the  :afirfu«tive  1  and 
the  fame  decifion  having  been  afterwards  roadc  in  this  court, 
in  the.cnfeof  Cr/iT^y.  and  others,  I  confider  that  as  now  fet- 
tled* The  other  point,  was,  whether  thii  Court  of  Appealf, 
tre^i^J  hy  Congrefs,  had  audiorijjrto  reverfe  the  ftntences  gi- 
ven in  the  Courts  of  Admiralfy  of  the  feveral  States ;  and  the 
fourcc  of  the  objection  upon  tnis  point,  was  the  defed  of  au-. 
thority  in  the  Congiiils  Ufelf.  I^re,  alfo,  my  fentence  affirmed 
the  jurifJiftion. 

i  have  attended  as  diligently,  and  as  impartially  as  I  coHld| 
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ta  the  arguments  of  the  gentlemen,  upon  the  preient  occafion,  1/95* 
to  difcover^  if  poffible,  bow  I  may  have  been  led  aiiray,  in  the  {^'y^ 
decifion  of  this  queftion ;  but  as  the  impreffions  which  my  mind 
£rft  received,  continue  uneffaced,  (vvhethcr  through  the  force 
of  truth,  or-from  the  difficulty  of  changing  opinions,  once  de- 
liberately formed)  I  will  repeat  here  the  opinion '  which  I  deli- 
vered in  the  Circuit  Court,  as  the  beft  method  I  can  take  tor 
explaining  the  reafons  upon  which  it  was  founded.  I  would 
premife,  however,  that  it  contains  fomethiog  reliitive  to  what 
had  been  faid  at  the  bar  of  the  Circuit  Court,  but  which  I  be^ 
li.cve  W2S  not  mentioned  ou  this  occauon. 

"  The  immediate  queftion  is,  whether  Congrtis  had  a  rit^hc 
toexercifr,  I  y  themfclves,  by  their  comntitte::s,  or  by  any  re- 
gular couit  of  Appeah  by  them  ercfttd,  an  appellate  juri'fdic- 
tion,  to  2flirm  or  reverfe  a  fentence  of  a  (late  coutt  of  Aclmi* 
ralt^,  in  a  qudlion  whether  prize  or  no  pnze.  if  they  pof- 
fefled  fuch  an  authority,  it  muft  be  derivative,  and  irs  fource 
either  mediately  or  immediately  the  will  of  the  people ;  ufur- 
pation  can  give  no  right,  '1  ne  rtfpondents  cont^-nd  th^y  bad 
no  fuch  authority,  till  the  completion  of  the  Confederation  in 
I781,  but  only  a  recommendatory  pov/cr ;  the  Libcllai.ts  infift, 
that  Congrefs  was  confidered  4s  the  fovcrei^n  power  of  war 
and  peace,  refpe£ling  Gnat-Britain^  and  that  to  that  power 
is  neceflarily  incident  that  of  carrying  on  war  in  a  regular  way, 
of  raifing  armies,  making  regulations  for  iheir  difcipline  and 
government,  commiffionmg  officers,  equipping  fleets,  grant* 
mg'lettcrs  of  marque  and  reprifal,  the  power  (now  contefted) 
of  deciding,  in  all  cafes  of  capture,  quellions  whether  prize  or 
not,  and  every  power  neceflarily  incident  to  a  ftate  of  war.  It 
is,  at  leaft,  certain,  that  the  political  iituation  of  the  American^ 
Colonies,  required  a  union  of  council  and  of  force,  by  wife 
mc;:fures  to  bring  about,  if  pofTible,  a  reconciliation  with  the 
mother-country,  on  a  bafis  of  freedom  and  fecuritv,  or^  if  this 
ihould  fail,  by  vigorous  meafures  to  defeat  the  dengns  of  their 
tyrannical  invaders  \  and  although  this  alone  cannot  fuffice  for 
an  inveftiture  in  Congrefs,  of  the  powers  neceflary  to  that  end, 
yet  if  the  powers  given  be  delegated  in  terms  large  enough  to 
comprehend  this  extent  of  authority,  but  which  may  alfo  be  fa- 
tisfied  by  a  more  limited  conflru<^ion,  the  fuppofed  neccfliry 
for  fuch  powers  given  to  a  federal  head  (and  the  counfel  for 
the  refpondents  have  admitted  that  it  would  have  been  good 
policy)  is  no  contemptible  argument  for  fuppofing  it'afiually 
given.  In  the  be|t  inning  of  the  year  177^1  our  affairs  were 
drawing  faft  to  a  crifis,  and  for  fome  time  before  ths  battle  of 
Lexington^  a  ftate  of  warfare  muft  in  the  minds  of  all  men  have 
been  an  expeded  event.  Someof  thcdelagations  (I  thiijk  three j 
of  members  to  the  Co.^grcfs  which  met  in  Mt^y  of  that  year, 
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1795.  contain  nothing  but  fimple  powers  to  meet  Congrefs ;  the  reft 
^.^V^^  cxprcfsljr  give  authority  to  their  delae^tes  to  confent  to  all  fuch 
further  meafures,  as  they  and  the  faid  Congrefs  ftati  think  ne- 
cefTary,  for  obtaining  a  redrefs  of  American  grievances,  and  a 
fecurity  of  their  rights.  It  is  not  in  all  of  them  worded  alike, 
but  in  fubftance,  that  feems  to  be  the  fenfe.  Every  thing  which 
may  be  deemed  neceflary  !  I  think  it  cannot  well  be  fnppofed, 
that  in  fuch  a  delegation  of  authority,  at  fuch  a  time,  there  was 
not  an  eye  to  war^  if  that  fhould  become  neceflary.  But  it  is 
objeded,  that  at  moft,  no  greater  power  was  given  %o  Con- 
grefs than  to  enter  into  a  cfcfinitirc  war  with  GreauBritain^ 
not  the  right  of  war  and  peaci  generally ;  and  even  that  war, 
till  the  declaration  of  indepenaence,  would  be  only*  a  civil  war. 
But  why  is  not  a  definitive  war  againft  Gr§at~Britain  (call  it 
if  you  will  a  civil  war)  to  be  conducted  on  the  (ame  principles 
as  any  other :  If  it  was  a  civil  war,  ftill  we  do  not  allow  it  to 
have  been  a  rebellion— ^^i^riVtf  relifted  and  became  thereby 
engaged  in  what  (he  deemed  a  j lift  w<tr.  It  was  not  the  war 
of  a  lawlefs  banditri,  but  of  freemen  fighting  for  their  deareft 
rights,  and  of  men  lovers  of  order  and  good  government.  Was 
it  not  as  necefTary  .in  fuch  a  war^  as  in  anv  betw<[en  contending 
nations,  that  the  law  of  nations  (hould  Wobferved,  and  that 
thofe  who  had  the  conducing  of  it,  fhould  be  armed  with  every 
authority  for  preventing  injuries  to  neutral  powers,  and  their 
fubjeds,  and  even  cruelty  to  the  enemy  ?  The  power  fuopofed 
to  have  been  given  to  Congrefs,  being  confined  to  a  definitive 
war  againft  GnauBritairij  and  Mt  extending  to  the  rights  of 
peace  and  war  generally,  appears  to  me  to  make  no  material 
difference ;  ftill  the  fame  neceffitv  recurs,  of  confkiing  the  evil 
of  the  war  to  the  enemy  againft  whom  it  is  wa^ed.  Till  a 
formal  declaration  of  independence  the  people  of  the  Colonies 
are  faid  to  have  continued  fubjeds  td  Great^Britain  ;  true,  and 
that  circumftance  it  is,  which  denominates  the  war  a  civil  war, 
as  to  which  I  have  already  ftatcd  how,  in  roy  mind,  the  qutftion 
is  aiFe£led  by  that  circum(tance.  But  it  was  afkcd  whether,  if 
during  the  war,  Great-Britain^  at  any  time  before  the  decla- 
ration of  independence,  had  declared  war  againft  any  nation  of 
Europe,  that  nation  woald  not  have  had  a  right  to  treat  Ame^ 
r/V/7  with  hoftility  as. being  fubjeft  to Gr/^7/-S^/V<7/»  ?  Ac- 
cording to  this  fuppofition,  Great-Britain  might  h«ve  had 
fome  temptation  to  declare  fuch  war  that  (He  might  have  the 
co-operation  of  her  enemy,  to  reduce  her  colonies  to  obedience. 
But  Great-Britain  was  too  wife  to  adopt  fuch  a  policy;  (he 
knew  that  by  her  engaging  in  fueh  a  war,  the  colonies,  inftead 
of  findingoa  new  enemy  to  oppofe,  would  have  known  where 
to  find  a  friend  j  thev  might  have  formed  an  alliance  with  fuch 
a  power,  who  probably  would  have  confidcred  it  as  an  acquifi- 
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tion»  and  0>n8:rcfs  might  have  been  the  fooner  encouraged  to  I79S» 
feparate  from  Great- Britaiftj  by  a  formal  declaration  of  indc-  V^"y^ 
penoence.  As  the  fuppofition  that  Congrefs  wasinveftcd  with 
all  the  rights  of  war,  in  refpect  to  Great-Britain^  is  of  great 
moment  in  the  prefent  caufc,  and  as  the  power  may  not  be  fo 
latisfactorily  conveyed  by  the  inftructions  to  the  feveral  dele* 
gates  as  might  be  wi{bed>  partly  becaufe  fome  of  them  did  not 
exhibit  farther  inftructions  than  to  attend  Congrefs,  and  part- 
ly becaufe  the  inftructions  given  to  the  reft,  may  be  fatisfied 
by  a  different  conftmaion,  it  may  be  proper  to  confider  the 
manner  in  which  Congrefs,  by  their  proceedings,  appear  to 
have  confidered  their  powers;  not  that  by  anything  of  this 
fort,  they  had  a  right  to  extend  their  authority  to  the  defir- 
ed  point,  if  it  was  not  given,  but  becaufe  in  (hewing  by 
fuch  means,  their  fenfe  of  the  extent  of  their  power,  they 

Save  an  opportunity  to  their  conftituents  to  exprefs  their 
iCipprobation,  if  tbey  conceived  Congrefs  to  have  ufurped 
power,  or  by  their  co-operation  to  confirm  the  conftruc- 
cion  of  Congrefs;  which  would  be  as  lesritimate  a  fource 
of  authority,  as  if  it  had  been  given  at  firft.  if  they  were  only 
a  mere  coum:il,  to  unite  by  their  advice  and  recommendation 
all  the  Sutes  in  the  fame  common  meafu res  (which,  by  the  by, 
if  not  uniformly  purfued,  might  bedifappointcd)  then  the  feve- 
ral n\embers  might  be  juftly  compared  to  ambaffadors  met  in  a 
Congrefs,  and  could  only  report  their  proceedings  for  the  rati- 
fication of  their  principals ;  but  Congrefs  rcfolved  to  put  the 
colonies  in  a  ftate  of  defence ;  they  raifed  an  army,  they  ap- 
pointed a  commander  in  chief,  with  other  general  and  field  of- 
ficers ;  they  modelled  the  army,  difpofed  of  the  troops,  emitted 
bills  of  credit,  pledged  the  confederated  colonies  for  the  re- 
demption of  them,  and  in  (hort,  aAed  in  all  refpedbs  like  a  body 
completely  armed  with  all  the  powers  of  yar  ;  and  at  all  this  1 
find  net  the  leaft  fymptom  of  difcontent  among  all  the  confede- 
rated fta^es,  or  the  whole  people  of  America ;  on  the  contrary, 
Coii^refs  were  univorfally  revered,  and  looiced  up  to  as  our  po- 
Ktical  fathers,  and  the  faviours  of  their  country.  But  if  Con- 
grefs pofTeiled  the  ric:ht  of  war,  they  had  alfo  authority  to  equip 
a  naval  force ;  they  did  fo,  and  exetcifed  the  fame  authority  over 
it,' as  they  had  done  over  the  army;  they  paiTed  a  rcfolution  for 
permitting  the  inhabitants  of  the  colonies  to  fit  out  armed  vef- 
fels  to  cruize  againft  the  enemies  of  America \  directed  what 
veflTcIs  (hould  be  fubjeA  to  capture,  and  prefcribed  a  rule  of 
diftribution  of  prizes,  together  with  a  form  of  commiflidn,  and 
inftrudions  to  the  commanders  of  private  fliips  of  \'/ar  :  they 
dire<fted  that  the  general  afTemblies,  conventions,  and  councils 
or  committees  of  fafety  of  the  United  Colonies,  (hould  be  fup- 
plied  with  blank  commiiSons,  figned  by  the  Prefident'of  Con- 
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1795.     grelS)  to  be  by  them  filled  up,  and  delivered  to  any  perfon  in-» 
^^■y^^  tending  to  fit  out  private  ihips  cf  war>  on  his  executing  a  bor^d, 
forms  of  which  were  to  be  fent  with  the  commiiTions,  and  the 
bonds  to  be  returned  to  Congrefs*     Thefe  bonds  are  given  to 
the  Prcfident  of  Congrefs,  in  truft  for  the  ufe  of  the  United  Co- 
lonir?,  with  condition  to  conform  to  the   commiffion  and  in«- 
ftrutStions.     The  commiffion,  under  which  the  Captain  of  the 
ttfpondents  a£ted,  was  one  of  thefe  cemmiffions,  it  feems,only 
this  is  attempted  to  be  qualified  by  faying  that  it  was  CQuntcr- 
figned    by    the  Governor   of    New  Hampjhire  ;    but    this 
circumftance  feems  to  me  to  be  of  no  importance.     Who- 
ever has   the    right    of  commi (Honing  and  inftruding,  muft 
certainly  have  the  right  of  examining  and    controuling,    of 
confirming    or  annulling  the    ai^s  of  him  who.  accepts    the 
commiffion,  and  a£ls  under  it.     And  this  exercife  of  autho- 
rity in  granting  commiffions  feems  to  have  had  the  fpecial  func- 
tion of  the  fcveral  colonies,  as  they  filled  up  the  commiffions,  took 
the  bonds,  and  tranfmitted.them  to  Congrefs.     It  was  urged  in 
tliecourfe  of  the  argument,  that  if  Congrefs  did  enjoy  the  pow- 
er contended  for,  the  confederation,  which  was  a  thing  of  fuch 
long  and  anxious  expectation,  was  not  of  any  confequence ;  but 
it  is  to  be  obferved,  that  that  inftrument  contained  fome  impor- 
tant powers  which  could  not  be  derived  frcm  the  right  of  war 
sind  peace;  it  was  of  importance  alfo,  as  a  confirmation  of  the 
pov/ers  claimed  as  ncceiTarily  incident  to  war,  becaufe  fohie  of 
the  ftates  appeared  not  to  be  fenfible  of,  nor  to  have  acknow- 
ledged fuch  incidency  ;  and  yet  the  power  may  have  exifted  be- 
farc.     It  is  true,  that  infl rumen t  is  worded  in  a  manner,  on 
which  fome  ftrcfs  has  been  laid,  that  the  feveral  States  (hould 
retain  their  fovereignties,  and  all  powers  not  thereby  exprefsly 
delegated  to  Cowgrefs,  as  if  they  were,  till  the  ratification  of 
ih?t  compafl,  in  poffcflion  of  all  the  powers  iherebv  delegated  ; 
but  it  feems  to  me,  that  it  would  be  going  too  far,  from  a  fingie 
expreffion,  ufed  perhaps  in  a  loofe  fenfe,  to  draw  an  inference  fo 
contrary  to  a  known  faft,  to  wit, that  Congrefs  was,  with  the 
approbation  of  the  ftates,  in  pofleffion  of  fome  of  the  powers 
there  mentioned,  v.'hich  yet,  if  the  word  '  retaip*  be  taken  in  fo 
ftrict  a  fenfe,  it  muft  be  fupppfed  they  never  had.     I  take  the 
truth  to  be,  that  the  framers  of  that  inftrument  were  contem- 
plating what  powers  Congress  ought  to  have  had  at  the  bcgin- 
r.ir.g ;  and  that  in  reference  to  the  firft  occafion  of  their  afiem- 
bling  to  oppofe  the  tyranny  of  Great  Brittain,  at  leaft  in  refer- 
ence to  the  time  of  framing  the  confederation,  fay,  the  ftates 
(ball  retain.  But  however  that  may  be,  as  I  faid  before,  I  think 
it  i<  laying  too  great  a  ftrefs  upon  a  fingie  word,  to  contradict 
fome  tnings  which  were  evidently  trite. 

"  But  it  was  faid  that  2^cw  Hamfjlnre  had  t.  right  to  revoke 
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my  authority  fhe  may  have  confented  to  give  to  CoOgrefs,  and  1 795. 
that  by  her  acts  of  aflembly  (he  did  in  fact  revoke  it,  if  it  were  v.>^wy 
ever  given.  To  this  a  very  (atisfactory  anfwer  was  made :  if  (he 
bad  fuch  a  right,  there  iras  but  one  way  of  exerdiing  it>  that  if,  by 
withdrawing  herfelf  from  he  coniederaey ;  while  (he  continued 
a  member,  and  had  rep^e  .^tatives  in  Cbngrefs,  (he  was  cer- 
tainly bound  by  the  acts  or  Conerefs*  I  am  jtherefore  of  opinion 
that  thofe  acts  of  New  Hampjhire^  which  redrain  the  jurifdic- 
tion  of  Congrefs,  being  contrary  to  the  legitimate  powers  of 
Congrefs,  can  have  no  bindinct  force,  and  that  under  the  autho- 
tity  of  Consfeis  an  appeal  well  lay  from  the  Courts  of  Admiral* 

¥pf  that  State,  to  the  Court  of  Commiffioners  of  Appeals, 
hat  Court  has  already  affirmed  their  jurifdi£tion  in  this  parti- 
cular  cafe,  upon  a  plea  put  in  againft  it ;  and  upon  that  ac- 
count, alfo,  I  incline  to  think  that  this  court,  not  being  a  court 
of  fuperior  authority,  ought  not  to  call  it  in.queftioo.  Under 
thefe  impreffions,  I  muft,  of  courfe,  decree  (whatever  may  be 
the  hardmip  of  the  cafe)  that  the  Refpondents,  pay  to  the  Li- 
bellants,  their  damages  and  coils,  occafioned  by  not  complying 
with  the  decree  of  the  Court  of  Appeals,  the  quantum  of  which 
to  be  afcertained  by  Commiffioners." 

If  the  reaibning  upon  which  I  went,  in  pronouncing  the 
above  decree,  in  favour  of  thejurifdiAion  of  die  Court  of  Ap- 
peals, be  unfound,  and  if  the  decree  ftand  in  need  of  fome 
better  fupport,  it  will  probably  find  it  in  the  confederation,  by 
which  authority  is  given  to  Con^refs,  to  ert£t  Courts  of  Ap- 
peal in  all  cafes;  ainl  from  that  tune  the  authority  of  the  court 
of  Appeals  is  confeiTed  ;  the  prefent  cafe  was  then  depending 
before  that  court,  they  aiTeztea  their  jurifdi&ion,  and  gave  a  fi- 
nal decree.  As  to  the  objection,  that  previoufly  to  the  cojife-* 
deration,  Congrefs  were  ihemfelves  fenfible,  that  they  did  not 
poiTefs  fupreme  Admiralty  jurifdjdion,  becaufe  of  their  recam" 
mending  to  the  feveral  States,  that  they  (houid  ere^  Courts  .of 
Admiralty,  for  the  trfal  of  prizes,  wiui  appeal  to  Congre(s,  I 
fee  not  how  fuch  recommendations  can  prove  any  thing  of  the 
kind  i  for  Congrefs  mi^ht  have  authority  to  eilablKh  fuch 
courts  in  the  refpcaivc  States,  when  yet  they  chofe  only  tore- 
commend  to  the  ftates  to  doit.  '  But  admitting  the  authority  of 
the  Court  of  Appeals,  and  the  propriety  of  applyine.to  tha 
Diftri£l  Court  of  New  Hampjhirey  to  inforce  that  decree  in 
the  way  of  damages,  for  not  reftoring  the  vefTel  and  cargo, 
when  through  the  difobcdicnce  of  the  prefent  PlaintiiFs  in  er- 
ror, fpccific.reftitution  yrAt  become  inipoffible,  yet  if  any  thing 
erroneous  can  be  found  in  the  decree  of  the  Circuit  Court,  it 
is  the  duty  of  this  court  to  correA  it.  It  is  cbjeAed,  that  the 
damages  aulowed,  were  too  high,  including  intereft  on  the  ap* 
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^795'    prccistion  of  the  Sufannrt  zni  her  cargo,  from  fo  remote  a  pe- 
v-^V^^  riod  as  the  fale  of  tbe  veflel  and  cargo* 

That  George  Wentvjortb^  being  a  mere  ageot,  and  having 
diflributed  among  thofe  who  were  entitled,  under  the  decrees 
of  the  Courts  of.  Admiralty  of  New  Hampfitire^  all  the  money 
by  him  received  for  their  ufu*,  ought  not  to  have  been  fubjeded. 
by  tbe  decree  of  the  Circqit  Court,  to  the  repayment  of  that 
money. 

And  that  a  lumping  decree,  fubjecling  the  Refpondents  in- 
diferiminatciy,  to  the  paynie'nt  of  all  the  damages.,  although 
their  interefts  were  feveral  and  diftind^  was  alfo  erroneous. 

Itdo^s  not,  indeed,  appear  to  me,  that  the  decree  is  for  the 
payment  of  too  large  a  fum,  the  damages  having  been  fwelled  by 
intereft,  calculated  lipoa  the  appraifed  value  of  the  Sufannaj  her 
apparel,  and  of  her  cargo,from  fo  remote  a  period,  'f'hc  decree 
ef  the  Court  of  Appeals  was  merely  for  reftitution,  and  that 
the  Appellants  (hould  be  placed  at  that  time  in  the  fame  fitua- 
tion  as  they  were  in,  previous  to  the  capture.  A  compenfa- 
t ion  for  the  lofs  they  fuftained  in  being  in  the  mean  time  de- 
prived of  their  .property,  was  not  provided  for  in  the  decree, 
nor  were  even  cofts  allowed.  The  libel  in  the  Circuit  Court 
beinjj  bottomed  on  the  decree  of  reverfal,  fought  only  a  com- 
penfation  in  damagrs  equivalent  to  a  reftitution  a^the  time  of 
the  reverfal :  Interc  fc,  therefore,  ought,  I  think,  to  hs^ve  been 
allowed  only  from  that  time. 

George  JVentworth^  it  is  true,  was  not  concerned  in  intereft; 
he  reprefented  the  intereft  of. the  dfficers  and  feamen,  but  had 
none  himfelf ;  and  a  mere  agent  who  has  paid  awav  all,  or  any 
part  of  the  money  by  him  received  in  that  charaaer^  without 
having  been  by  a  monition  notified  of  the  appeal,  will  be  al- 
lowed credit  in  his  account  for  the  money  fo  paid  away.  But 
George  IVentworth  appears,  I  thinic,  in  another  charaAerbe- 
fides  that  of  an  a.:ent:  he  was  a  party  libellant,  as  fuch  he 
knew  that  the  Claimants  were  dtflTatisfied  with  the  decrees  of 
the  Admiralty  Cburti^  of  New  Hampjhire^  having  prayed  an 
appeal  to  Congrefs,  and  offered  the  rcquifite  fccurity;  and 
when  the  petition  of  appeal  was  referred  to  the  Court  of  Com- 
miffioners,  and  they  di reded  notice  to  be  given  to  tbe  parties, 
who  appeared  before  that  court,  it  fccms  evident  that  they  had 
notice.  What  then  is  the  cffeft  of  this  ?  Was  any  thing  fur- 
ther neceflkry  to  fufpend  the  decrees  of  the  State  Courts  ?  An 
inhibicton  is,  indexed)  worded  in  a  manner  naturally  leading  to 
the  fuppofition,  tlut  that  inftrument  was  neceffary  to  effcd  a 
fufpenfion;  but  this,  I  thick,  cannot  be  the  cafe;  for,  it  isob- 
fervable,  that  by  the  pradice^  an  interval  of  thrte  months  is 
allowed  before  the  inhibition  is  fued  out,  in  which  time,  if  no- 
thing had  antecedently  fufpend'ed  the  fentcnce,  it  might  be  car- 
ried 
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rJcd  into  complete  cffeft,  and  every  body  be  juftified  in  their  1755 
condiK^l)  as  paying  obedience  to  a  decree  continuing  in  full 
force.  The  inhibition  may  be  intended  only  as  a  more  formal 
dire£bion  to  ceafe  farther  proceedings,  when  yet  they  may  have 
been  inhibited  before:  it  has  a  farthef  ufe  alfo,  for  ic  appoints 
a  day  for  the  attendance  of  the  parties.  Conformably  to  this 
idea,  it  is  faid,  in  Domatj  that  the  appeal  fufpcnd$  the  decree. 
But  a  diflinction  is  attempted  here;  it  is  admitted  that  an  ap- 
peal allowed  by  the  inferior  court,  fufpends,  while  an  appeal 
received  by  tt  fuperior  court,  is  denied  to  have  that  effect.  But 
According  to  Ddtnatj  it  works  a  fufpenfioo,  even  againft  the 
will  of  the  inferior  Judge;  and  it  would  be  very  ftrange,  if  the  ' 
fufpending  operation  of  an  appeal,'  Co  a  Jndge  who  has  an  au« 
thority  to  reverfe,  fbould  depend  upon  the  confent  of  the  infe- 
rior Judge.  But  if  the  fentendes  of  the  State  Coum  were  in- 
deed fufpended,  no  perfon  liad  authority  to  act  under  them  ; 
and  if  any  do,  be  takes  upon  himfelf  the  confequences.  Be- 
fides,  if  Georgf  Wtntwortb  had  innocently  and  without  notice, 
diftributed  the  money  which  came  to  his  hands,  ihould  not  this 
have  been  fhewu  to  the  Cotirt  of  Appeals  ?  If  that  had  been 
done,  perhaps  after  reverflng  the  decrees  of  the  State  Court, 
inftcad  of  decreeing  reftitutioo,  theymight  have  only  decreed 
that  the  owners  (hould  pay  to  the  Appellants,  the  moiety  of  the 
fales  by  them  received.  But  they  have  d'ecreeid  reftifution  (jpe- 
cifically ;  and  if  this  court  Ihould  fo  model  the  decree  of  the 
Circuit  Courts  as  to  exonerate  Mr.  JVentworth^  as  to  the* 
moiety  of  the  money  by  him  received,  it  will  fubihtntially  alter 
the  decree  of  the  Court  of  Appeals ;  and  yet  we  fay,  that  the 
decree  now  is  to  be  bottomed  on  that  of  the  Court  of  Appeals, 
which  is  now  to  be  fuppofod  right ;  and  that  for  that  realon  it 
was  erroneous  in  the  Uircuit  Court,  to  carry  intereft  farther 
back  than  from  the  period  of  reverial,  and  in  this  way  give  da- 
tns|ges,  which  were  not  intended  by  the  Court  of  Appeals. 

The  decree  of  the  Circuit  Court,  appears  now,  I  confefs,  to 
be  wrong,  in  that  it  fubje<Ss  all  the  Defendants,  indifcriminatCr 
Iv,  tp  the  payment  of  all  the  damages.  In  the  original  libel, 
tnev  had  indeed  joined,  but  it  was^in. right  of  fcveral  interefts, 
which  I  think  ought  to  have  been  diftingui&ed  in  the  decree; 
juftice  obvioufly  requires  this;  foobvicufly,  that  it  is  enough 
toftate  the  cafe  to  obtain  the  mind's  aiTcnt  to  the  propriety  of 
diftributive  damages,  inftead  of  thofe  which  the  decree  con- 
templates. I  will  only  fay  further,  that  I  have  no  remembrance 
of  having  had  this  point  brought  to  my  view  at  the  Circuit 
Court,  and  it  certainly  did  not  occur  to.  myfclf ;  bu:  if  any 
thing  was  faid  upon  the  point,  and  I,  with  deliberaticr  1,  then 
preferred  the  decree  as  it  ftands,  I  am  clearly  now,  of  a  dif- 
ferent opinion.    Upon  ths  whole,  I  think  the  decree  of  the 
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^795"  Circuit  Court  wHl  ftand  as  it  ought,  when  corrcAed  by  re- 
W*"yO  ducing  the  damages  in  the  manner  propofed,  and  when  io  re- 
duced, by  proportioning  ihem  among  the  then  Defendants, 
aecording  to  their  difiinft  intercfts. 

CusHiNC,  Jufthe.  The  fodls  of  this  cafe  being  already 
fully  ftated  by  the  court,  I  (hall  go  on  to  enquire,  whether  the- 
decree  of  the  Circuit  Coulrt  ought  to  be  reverfed,  for  any  of 
the  errors  afligned. 

The  firft  is,  that  the  Court  of  Appeals,  which  made  the  de- 
cree of  reftoration,  had  not  jurifdidion  of  the  caufe. 

In  anfwer  to  this,  I  concur  with  the  reft  of  the  court,  that 
the  Court  of  Appeals,  being  a  court  under  the  confederation 
of  1 78 1,  of  all  the  ftates,  and  being  a  court  for  ^  determining 
finally^  appeals  in  all  cafes  of  cahiure^*  and  fo  being  the  high- 
fcftf^ourt,  the  dernier  refort  in  all  fuch  cafes,  their  decifion  up- 
on the  kirifdiftion  and  upon  the  merits  of  the  caufe,  having 
heard  the  parties  by  their  council,  muft  be  final  and  conclufive, 
to  this,  and  all  othef  courts  :  to  this,  as  a  Court  of  Admlmlty, 
becaufe  it  is  a  court  of  the.  fame  kind,  as  far  as  relates  to  prize, 
and  without  any  controuling  <ir  revifionary powers  over  it;  to 
this  as  a  court  of  common  law,  becaufe  it  is  entirely  a  prize- 
matter,  and  not  of  common  law  cognizance.  The  cafes, 
therefore,  cited  to  fhew,  that  the  common  law  is  of  general 
jurifdiflion,  and  that  the  court  of  King's  bencbf  prohibits, 
controuls,  and  keeps  within  their  line.  Admiralty  Courts,  Spi- 
ritual Courts,  and  other  courts  of  a  fpecial,  limited  jurifdi«- 
tion,  do  not,  I  conceive,  touch  this  cafe. 

It  is  conceded  by  all,  that  the  decifion  of  a  court  com.petent 
Is  final  and  binding.  Now,  if  the  Court  of  Appeals  was,  un- 
der  the  confederation  of  all  the  ftates,  ^  court  conftituted  ^^for 
iett^mining  finally  appeals  in  all  cafes  of  capture^*  it  was  a 
court  competent;  and  they  have  decided.  Again  |  the  Admi- 
ralty^ of  England  oives  credence  and  force  to  the  decifions  of 
foreign  courts  of  Admiralty ;  why  not  equal  reafon  here  ? 

It  is  true,  the  courts  of  common  law  there,  yrill  not  allow  a 
greater  latitude  to  the  jurifdiftion  of  foreign  courts  of  Admi- 
ralty, than  to  their  own^as  it  feems  natural  and  reafonable, 
they  (hould  noj^  for  inftancc,  holding  plea  of  a  contract  made 
entirely  at  land,  which  feems  to  have  been  thp  fubftantial 
ground  of  a  prohibition,  in  the  cafe  cited,  refpecting  the  de- 
cree in  Spain.. 

If  the  decree  of  the  court  of  Apeals  muft  he  confidered  as 
binding,  as  it  mnft,  or  there  may  never  be  an  end  to  this  con- 
trover  fy  ;  that  will  carry  an  anfwer  to  fcveral  other  errors  af- 
figned,  viz.  (he  third,  htih,  and  feventh,  refpecting  the  caufe 
not  being  regularly  before  Congrefs  or  the  court,  and  refpect- 
ing  the  Circuit  Cour^  not  entering  into  the  merits— -arid  to 
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fume  other  particular  exceptions;  as>  that  appealing  to  the  I/^S* 
Superior  Court  of  New-Hampjhire^  was  a  waver  of  the  right  \^y\^ 
of  appeal  to  Congrefs :  If  that  appeal  was  confiftent  with  the 
refolve  of  Congrefs,  which  only  provided  an  appeal  to  Con- 
grefs in  the  laft  refort,  it  was  not  a  w^ver.  Again,  it  is  faid, 
there  ought  to  have  been  a  jury  at  the  Court  of  Appeals ;  but 
that,  clearly,  was  not  the  intent  of  the  refolve  of  Congrefs,  nor 
of  the  Confederation,  nor  tbrrefpondent  to  the  proceedings  in 
courts  of  Admiralty,  even  where  trials  by  jury  are  ufea  and 
sccuftomed  in  other  matters  ;  nor  was  it  thought  a  proper  or 
neceflary  provifion  in  the  prefent  conftitution,  which  has  been 
adopted  by  the  people  of  the  United  States. 

As  to  the  original  queftion  of  the  powers  of' Congrefs,  re- 
fpecting  captures,  much  has  been  well  and  eloquently  faid  on 
both  fides.  1  have  no  doubt  of  the  fovereignty  of  the  ftates, 
faving  the  powers  delegated  to  Congrefs,  being  fuch  as  were, 
**"  proper  and  necejfarf\  to  carry  on,  unitedly,  the  common  de- 
fence in  che  open  war,  that  was  waged  igainft  this  country, 
and  in  fupport  of  their  liberties  to  the  end  of  the  conteft. 

But,  as  has  been  faid,  I  conceive  we  are  concluded  upon 
that  point,  by  a  final  decifion  heretofore  made. 

The  3d  exception  in  error  is,  that  the  fentence  of  the  Court 
of  Appeals  was  void  by  the  death  of  Mr.  Doane. 

That  fact  does  not  appear  upon  the  record  of  the  Court  of 
Appeals,  and  1  ttAvk  we  cannot  reverfe  the  decree  in  this 
incidental  way,  if  it  could  be  done  upon  a  writ  of  error.  If  it 
was  pleadable  in  abatement,  it  Qught  to  have  been  pleaded  or 
fuegefted  there  by  the  oppofite  party. 

On  the  contrary,  it  is  implied  by  the  record,  that  Doane 
was  alive  i  otherwifehe  could  not  have  been  heard  by  his  coun- 
cil as  the  record  fets  forth ;  for  a  dead  man  could  not  have  coun- 
cil or  attorne}^    On  the  other  hand,  the  letters  of  adminiftra- 
tion  imply  chat  he  was  dead  at  the  time ;  but  thofe  letters  were 
not  before  the  court,  and  therefore  could  not  be  a  ground 
for  their  abating  the  fuit,  if  Jt  was  abateable  at  all  for  fuch 
a  caufc.    Here  •  feems  to  be  record  againft  record,    as  hx 
ns  implications  e;o,  and  I  take   it  to  be  an  error  in  h&y  for 
which,  by  the  judicial  ad,  there  is  to  be  no  reverlal.  Upon  this 
head,  a  cafe  in  Sir  Tbos.  Raymond^  is  cited  by  the  council  for  the  . 
'Plaintiff  in  error,  of  trover  by  five  plaintifKs— one  diet— the 
reft  proceed  to  v^rdid  and  judgment — ^and  adjudged  error,  be* 
caufe  every  man  is  to  recover  according  to  the  right  he  has  at 
l)ie  rime  of  bringing  the  a£lion ;  and  here  each  one  was  not, 
at  the  timeof  bringinjg  the  aAion,  entitled  to  fomuch  ^  at  the 
^eath  of  one  of  the  DlaintifFs.* 

But!  cafe  in  Chancery  Cajes^  p.  122,  is  more  in  point— ? 
^bere  money  was  made  payable  by  the  decree  to  a  man  that 
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1795.     was  dead,  «nd  yet  adjudged,  among  other  things,  no  error. 
V.^V^^  But  another  matter,  which  feems  well  to  rule  this  cafe,  is,  that, 
being  a  fuit  in  rem^  death  doits  not  abate  it. 

So  fay  fome  books,  and  I  do  not  remember  to  have  heard 
any  to  the  contrary.  It  does  net  zffcik  the  j uftice  of  the  caule ; 
it  makes  no  odds  to  the  plaintifF  in  error,  whether  the  money 
is  to  be  paid  to  Colonel  Doane  being  alive,  or  to  bis  legal  rc- 
prefentatives,  if  dead. 

The  ^th  exception,  that  damages  are  notpra]red  for,  yet  de- 
creed, is  anfwered  by  a  prayer  for  general  relief. 

The  8th  exception  is,  that  the  Diftri£l  and  Circuit  Court 
poflefTed  not  admiralty  iurifdidion,  and  that  die  Circuit  Court 
had  no  right  to'  carr^  the  decree  into  execution. 

If  courts  of  Admiralty  oan  carry  into  e;cecution  decrees  of 
foreign  Admiralties,  as  feeixis  to  be  fettled  law  and  ufage;  and 
i(  the  Diftri£l  and  Ci.cuit  Courts,  have  admiralty  powers  by 
the  law  and  conftitution,  as  was  adjudged  and  determined  by 
this  court  laft  Fibruary^  I  think  tKere  can  be  no  doubt  upon 
this  point 

Another  queftion  of  confequence  is,  whether  Mr.  George 
IVentworth^  hcing  agent  forrae  captors,  and  having  paid  over, 
can  be  anfwerable  jointly  with  the  other  libellants  for  the  whole, 
or,  in  any  way,  for  any  part.  If  it  was  fimply  the  cafe  of  an 
^gent  regularly  paying  over,  1  (houlfl  fuppofe  he  could  not 
juftly  be  called  upon  to  refund.  But  it  feems  he  was  an  origi- 
nal  libellant,  a  party  through  the: whole  courfe  of  the  fuit;  and 
an  appeal  being  claimed  in.  time,  at  the  court  and  term,  at 
which  the  libellants  obtained  the  decree  (of  which,  therefore, 
be  had  legal  notice)  the  appeal,  if  a  lawful  one,  in  my  opinion, 
fufpended  the  fentence  and  muft  make  him  anfwerable  for  what- 
ever monies  he  fiiould  receive  under  that  decree,  in  cafe  of  re 
v^al :  every  man  being  bound  to  take  notice  of  the  law,  at 
his  pcriK 

Ic  is  fuggcfled,  that  an  inhibition  was  neccfTary  to  take  oft 
the  force  of  the  fentence.  An  inhibition  (according  to  the 
form  of  one  produced,  ^hich  iflued  in  England  laft  July,  near 
four  months  after  the  trial  and  appeal  at  New^ Providence  inhi- 
bits the  jtnlg^  and  the  party  from  doing  any  thing  in  preju- 
dice of  the  appeal,  or  of  the  jurifdiflion  of  the  court  appealed 
to,  and  cites  thtt  party  to  appear  and  anfwer  the  party  appellant, 
at  a  certain  time  and  place.  The  citation  to  the  party  to  ap- 
pear and  anfwer  at  the  proper  time  and  place,  I  take  to  be  the 
moft  fubftantial  part  of  the  procefs ;  the  inhibitory  part  to  be 
rather  matter  of  form,  or  in  purfuance  of  the  fufpcnding  nature 
of  the  appeal,  and  as  a  further  guard  and  caution  againft  mif- 
applying  the  property.  For  it  appears  to  me  abfurd  to  fuppofe, 
that  an  inhibition  taken  out  feven  or  eight  months  after  the 
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appeal  (nine  months  being  allowed  for  the  pnrpofe)  fhould  be    1795- 
the  only  thing  that  fufpended  the  fentencc,-  leaving  the  judge 
below  and  the  party,  all  that  time,  to  carry  the  fentence  into 
eompleat  execution. 

The  judicial  a£l  in  providing  an  appeal  in  maritime  caufes 
to  the  Circuit  Court,  contains  no  hint  of  an  inhibition  as  ne- 
ceilary  to  fufpend  the  fentence.  Domat  is  exprefs,  that  an 
appeal  has  that  eiFed,  and  I  believe  other,  civil  taw  writers. 

The  rcje£lion  of  the  appeal,  if  unwarranted,  could  sot  take 
away  the  right  of  the  citizen. 

There  does  not  appear  any  thing  aSually  compulfory  upon 
Mr.  George  IVentworth^  to  pay  the  money,  except  what  may 
be  fuppofed  to  be  contained  in  the  decree  appealed  from,  the 
force  of  which  was  fufpended.  All  this  matter  might  hare 
been  offered  at  the  Court  of  appaals,  where  the  parties  were 
fully  heard,  and,  if  offered,  vras,  bo  doubt,  involved  in  their 
deeiflon. 

It  is  faid,  if  1  underftood  the  matter  right,  that  there  ought 
to  have  been  a  monition  from  the  Circuit  Court  to  Mr.  fFent'^ 
worthy  to  bring  in  what  he  had  in  bis  hands. 

1  fee  no  neceffity  for  a  monition  exa&ly  in  that  form*  There 
was  a  monition  to  come  in  and  anfwer  the  libellants  upon  the 
jttftice  of  the  caufe,  as  fet  forth ; — ^he  came  in  and  had  an  oppor- 
tunity to  defend  himfelf :  and  the  queftion  was^  whether  he  was 
anfwerable  upon  the  circumftances  of  the  cafe,  which  Mras  de- 
termined 1>y  the  court. 

By  the  cafes  in  Durnford  and  Eaji^  as  well  as  from  other 
books,  it  is  clear  that  the  admiralty  has  not  only  jurifdiSion  in 
rem^  but  alfo  power  over  the  perfons  of  the  captors  and  all  thofe 
.  who  have  coitie  to  the  pofleflion  of  the  proceeds  of  the  prize,  t«» 
do  complete  juftic&  as  the  cafe  requires,  to  captors  and  claim* 
ants. 

But  I  cannot  conceive  why  the  decree  of  the  court  of  ap- 
peals is  not  condufive  upon  Mr.  Getrge  fVentworth  as  much  as 
upon  the  other  libellants. 

Again;  it  is  objeAed,  that  the  decfee  being  for  reftoration, 
damages  could  not  be  awarded.  The  decree  was  not  complied 
with— the  thing  was  gone.  How,  then,  could  jufticc  be  done 
without  giving  damages  i 

Then  the  queftion  is,  how  are  we  to  underftand  the  decree  ; 
asjoint  upon  all  the  libellants  for  thewfaole,  Mr.  George  fVent-- 
w$rtb  included,  or  as  decreeing  the  owners  to  reftore  one  half, 
and  Mr.  George  fVentworthy  2gtnt  for  the  captors,  the  other 

If  the  latter,  which  perhaps  maybe  a  reafonable  and  juft  con- 
ftruAion,  conformable  to  the  fpiritof  the  original,  libel,  then 
the  decree  of  ibe  Circuit  Court  is  in  that  refiMd  erroneous. 
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1795*     Alfo  as  to  damages,  I  fuppofe,  intereft  ought  not  to  have  been 

Kit^^y^j  allowed  farther  back  than  the  decree.     The  only  queftion  that 

remains,  is  whether  this  court  can  r^ify  thofe  errors,  conHft- 

ently  with  the  judicial  afi.  And  I  think  it  may,  as  there  is  fut* 

ficient  matter,  apparent  upon  the  record,  to  do  it  by. 

I  agree  that  each  party  bear  their  owix  cofts  of  this  court 

By  THE  Court.  Ordered^  That  aealnft  all  the  Plaintiffs 
in  error,  except  Geirgi  fVentworthy  fncteen  thoofand  three 
hundred  and  fixty  dollars  and  fixty-eight  cents,  be  recovered 
by  the  Defendants  in  error,  and  the  fame  Aim  againfl  George 
Jrentwtrth  \  and  that  againft  the  Plaintiffs  in  error  the  cofts 
of  the  Circuit  Court  be  recovered,  one  half  againit  George 
Wentworth^  and  the  other  half  againfl  the  other  Plaintiffs  in 
error  i  and  that  in  this  Court  the  parties  pay  their  own  cofts. 


RULES. 
SuPHEMB  Court  of  the  United  States, 
February  Term,  1795. 
X^RDERED,  That  the  Gentlemen  of  the  Bar  be  notified, 
that  the  Court  will  hereafter  expeft  to  be  furniflied 
widi  a  ftatement  of  the  material  points  of  the  Caie^ 
from  the  Counfel  on  each  fide  of  a  Caufe. 

Ordered,  That  all  evidence  on  motions  for  a  difcbarge  of 
Prifoners  upon  bail,  (hall  be  by  way  of  Depofition,  and 
not  Viva  Voci.    United  States  verfus  Hamtton. 

Auguft 
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A  COMMISSION,  bearing  date  the  ift  of  Juhf^  1795, 
/\^  was  read,  by  which,  during  the  recefs  of  Con^refs,  Johm 
KuTLEDGE,  Efqnire,  was  appointed  Chief  Justice,  tUl  chcr 
end  of  the  next  feflton  of  the  Senate. 


The  United  States  v.  Richard  Y%r\%%^DiftriitJuig€. 


rinHIS  was  a  motion  for  a  Prohibition  to  the  Diftrid  Court 

\  oi  Pennfylvania^  where  a  Libel  had  bern  filed,  by  Janus 
3fardy  and  prccefs  of  attachment  thereupon  iflued,  agaiiift  the 
Caffiusy  an  armed  Corvcttiy  belonging  to  t\\t'Frinch  Republic^ 
and  Samuel  Davis^  her  £ommander.  The  Libel  was  in  thefe 
words  : 

**  To  the  Honorable  Richard  P eters^  Efqui re.  Judge  of  the. 
Diftria  Court  of  Pennfylvania.  The  Libel  and  Complaint 
oi  Janus  Tardy  of  the  State  of  Pennfylvania^  in  the  tfnited 
States  of  jfniericay 

**  Humbly  sheweth,  That  the  faid  James  Tard  is  the 
owner  of  the  fchooner  ffllliam  Lind/ey^  2116  her  careo  :  That 
on  or  about  the  da  v  of  laft,  the  faia  fchooner 

failed  from  the  ifland  of  St.  Vhomasy  te  the  city  oiSt.  Domingo^ 
in  the  ifland  of  Hifpaniola  \  commanded  by  a  certain  Walter 
Burkey  and  laden  with  about  one  hundred  and  forty- two  barrels 
of  Flour,  fix  puncheons  of  Rum,  and  other  Merchandize,  of 
the  value  of  two  thoufand  dollars,  the  faid  vefTel  and  cargo 
amounting  in  all  to  ten  thoufand  dollars,  lawful  money  of  th* 
United  States  of  Jmericay  all  regularly  cleared  out,  from  the 
(aid  iflaMd  of  St.  Tbpmasy  and  furnifbed  with  all  Documents, 

Vol.  II^  R  ufual. 
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1795*  ^f^*^'>  nccciury,  and  proper, .and  being  on  a  voyage  to  the  faid 
,,^-v-^i-^  port  of  St.  Domingo^  on  the  twentieth  dry  ciiMay^  in  the  year  of 
our  Lord  one  thoufand  fcven  hundred  and  n'mety-fivc,  the  faid! 
fchooncr  TVilliam  Lindfeyy  was  forcibly,  violently,  tortioufly, 
and  contrary  to  the  laws  and  ufagesot  nations,  attacked  and 
taken,  by  i  certain  armed  vcrflel  called  the  Cajftus^  commanded 
.by  a  ctrtzin  Samuel  Day! Sy  pretevding  an  authority  from  the 
French  Republic^hyjit  then,  sMid  now,  a  citizen  of  the  Unite  J 
States  of  jffnerica  ;  and  being;  fo  taken,  was,  by  the  faid  Samuel 
Davis^  forcibly,  violently,  tortioufly,  and  contrary  to  the  Laws 
of  Nation?,  carried  into  Port  de  Paix^  where  the  faid  fchooner 
JFUiiam  Llndfey^  with  her  cargo,  tackle,  apparel  and  furniture, 
flill  are, forcibly,  tortioufly,  and  illegally,  detained  :  And  your 
libellant  does  not  admit,  tnat  the  veflel,  called  the  Cajpus^  was 
authorized,  by  the  French  Republic^  to  capture  veffels  belong- 
ing to  the  United  States^  who  were  at  that  tinle,  and  (lill  are,  at 
peace  with  the  faid  .  French  Republic  :  That  the  vefiel  called 
ehe  Cajpus,  was  originally  equipped  and  fitted  f^r  war  in  the 
port  oi  Philadelphia^m  rennfylvania^  one  oJTthe  United  States 
of  jfmerica^  contrary  to  the  laws  of  the  faid  United  States^  and 
the  laws  and  ufages  of  nations':  That  your  libellant  has  never 
received  compen&tion  for  the  damages  ne  has  fuffered,  and  hat 
hot  been  able  to  retrieve  the  faid  veffel^  with  her  tackle,  appa- 
rel, ard  Amiture:  That  the  (aid  veflel,  called  the  Cajpus^  and 
the  faid  Samnel  Daviry  are  now  in  the  po::  of  Philadelphia^  2nd 
within  the  jurifdi/ftion  of  this  Court :  In  order,  therefore,  that 
your  l^.hellanrmay  be  compenfated .  for  the  damages  he  hat  in- 
curred^ by  the'aforefaid  jHegal  and'tortious  taking,  and  deten- 
tion, o£  the  faid-  fchooner  William  Lindfey^  with  ber  cargo, 
trickle,  apparel,  and  fijrnitur^  \  and  that  alt  may  be  done  touch- 
ing tlic  premifet,  which  to  your  Hionor.tnav  feem  juft  and 
right :  May  it  pleafe  your  Honor  to  caufe  to  oe  iifued,  Proceft 
for  feizing  the  faid  veuel,  calliBd  the  Cti^fr/,  with  her  tackle,  ap- 
parel, and  furniture  ;^  and  for  arrefting  the  body  of  the  faid  m- 
muel  Davisy  fo  that  he  be,  and  appear,  2(c.^ 

The  fuggeftion,  on  which  the  motion  for  a  prohibition  wat 
founded,  fct  forth, 

^  That  on  the  21ft  day  of  Augujl^  in  the  year  of  our  Lord 
one  thoufand  feven  hundred  and  ninety- five,  Belbfe  the  hon- 
orable ^9/&»'  Rutledge^  Efquire,  Chief  Juilice,  and  hit  tfib- 
ciate  Jufticesof  the  Supreme.  Court  of  the  United  States^  at 
Philadelphia^  comes  Samuel  B.  Davis^  by  Benjamin  R»  Mer^ 
ganj  his  attorney,  and  gives  this  honorable  court,  now  here. 
to  unilerftard,  and  be  informed,  That  whereas,  by  the  laws 
of  nations,  and  the  treaties*  fubfifting  between  the  United 
States^  and  the  Republic  of  France^  the  trial  of  prizes  taken 
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on  the  high  Teas,  without  the  territorial  itmitfr  Rjid  j^rif^Sfbion  1795. 
of  the  United  States^  anJ  brought  within  ^e  dominions  and  ^-^-^n-^ 
jurifdi£liori  of  the  (aid  RepubliC|  for  legal  adjudication,  by  1[2{* 
fels  of  war  belonging  to  the  fovereignh^  of  the  faid  Republic, 
a£ting'under  the  authority  of  the  fame,  and  of  aUeueftions  in-* 
cidental  thereto,  ddcrs  of  right,  and  -cxchsfively  belong  tp  the 
tribunals  aad  judiciary  eftablifliments  of  the  foid  RepuSjic, 
and  to  no  other  tribunal  or  tribunals,  court  ojr  courts  whatfo- 
cver : — And  whereas,  by  the  faid  law?  qf  nation?  and  trc^iticj 
aforefaid,  thcvcflels  of  war  belopging  to  the  faid  French  K^ 
public,  and  the  oiHcers  commandii/g;  the  fame,  cannot^  ^^nd 
ought  not  to  be  arr^fted,  fcizcd,  attached,  or  detained,  ia  the 
ports  of  the  United  States^  by  proccfe  of  law,  at  the  fuit  or 
inftance  of  individuals,  to  anfwcr  for  any  capture  or  captures, 
fcizure  or  feizures,  made  o;i  the  high  feas.,  and  brought  for  Ic- 
gil  adjudication  into  the  ports  of  the  French  Republic,  by  the 
faid  vefiels  of  war,  while  belonging  to,  and  aftlng  under  the- 
authority,  and  in  the  immediate  krvice  of  the  faid  Republic.—-^ 
And  whereas,  by  the  laws  and  treaties  aforefaid,  the  Diftrift 
Courts  of  the  united  States^  have  nol  and  ought  not  to  enter-^ 
tain  jurifdifiion,  or  hold  plea  of  fuch  captures,  made^saforc- 
faid,  under  the  above  circurmftances* .  And  whereas,  by  the 
laws  of  nations,  the  veflfels  of  war  of  Belligerent  powers,  •du** 
ly  by  them,  authorized  to  cruize  againft  their  enemies,  and  to 
make  prize  of  their  fhips  and  goods,  may  in  timepf  war  arrcK  and 
feize  the  vcffels  belonging  to  the  fubjcclsor  citizens  of  neutral 
nations,  and  bring  them  into  the  ports  of  the  foVeceign  under 
whofe  commiffion  and  authority  they  a£l,  there  to  i^nfwer  for 
any  breaches  of  the  laws  of  nations,  concerning  the  navigation 
of  neutral  veffels  in  time  of  war  ;  and  the  faid  veflels  of  war,, 
their  commanders,  officers,  and  crews,  are  not  ^enable  before 
the  tribunals  cf  neutral  powers,  forthcirconduft  therein,  but 
zrz  only  anfwerablc  to  the  fovereign  in  whofe  immediate  iVr- 
vicc  they  were,  and  from  whom,  they  derived  their  authority  : 
And  whereas,  on  and  before  the  tv/cnticth  day  of  May^  now 
laA  pad,  the  faid  Samuel  B.  Davis^  waf,  and  now  is,  a  licut 
nantof  (hips  in  the  navy  of  the  diid  French  Republic,  and 
commander  of  a  certain* corvette  or  vefiei  of  war,  c.:Ilcd  the 
Ccjfius-i  then,  and  now,  the  property  of  tiic  Gid  RepubliCv  and 
in  her  immediate  fcrvice,  and  on  the  fuiJ  twcniieth  dry  di  M^y^ 
was  duly  commiffioncd  by,  and  under  ihc  authority  of  the  iaid. 
Republic,  to  cruize  againft  her  enemicF,  and  mukcpiizeof 
their  fhips  and  goods,  (as  by  his  commiflion,  and  ilic  certifi- 
cate of  the  Minifter  Plenipotentiary  of  *ihe  faid  Republic,  to  tuj 
Vtuted  StateSj  to  the  court  now  liere,  (hewn,  fully  appears) 
Neverthelefs,_a  certain  James  Tard^  of  the  Citir  of  Philadel^ 
fhioy  mercbdnt,  not  ignorant  of  th^  prcmiios,  but  contriving 
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1795*  and  intending  to  difturb  the  peace  and  harmony  fubfifting  be- 
•^''■•^  tween  the  United  Statis  and  the  French  R<:pubiic,  and  him  the 
faid  Samuel B.  Davis^  wrongfully  to  aggrieve  and  opprefs  and 
draw  to  another  proof,  him  the  faid  Samuel  B.  Davis^  and  the 
faid  corvette  or  veflel  of  war  of  the  French  Republic,  the  Caf^ 
fius^  in  the  port  of  Philadelphia^  under  the  protection  of  the 
laws  of  nations  and  of  the  faith  of  treaties,  has,  byf  roc::fs  out 
of  the  Diftrift  Court  of  the  United  States^  in  and  for  the  Dif- 
tri<£l  of  Pennfylvanioy  attached  and  arretted  him,  the  faid  Stf- 
muel  j5.  Davisy  and  the  faid  corvette  or  veflel  of  war,  the  Caf- 
JiuSj  and  before  the  Judge  of  the  faid  Diftridl  Court,  coiitrarv  to 
the  faid  law  of  nations  and  treaties,  and  againfl  the  form  of  the 
lawsof  iheC/!fiV^^^/<7f^x,hath  unjuftly  drawn  i?rple2,taanfwer  to 
a  certain  libel,  bv  him,  the  faid  James  Tard^  ag  linft  him  the 
^atd  Samuel  B.  l)avisy  ajid  the  (aid  corvette'br  veflel  of  war, 
the  Cajftusy  her  tackle,  apparel  and  furniture,  exhibited  and 
pro:notcd,  craftily  and  fubtilly  there  alledging,  articulating  and 
objefting, .  that  on  the  faid  twentienth  day  of  May^  now  laft 
pafl,  the  faid  Samuel  B.  Davisj  then  comitianding  the  faid  cor- 
vctteor  veflTcl,  the  Qifftusy  did  forcibly,  violently  and  tortioufly 
take  on  the  high  feas,  acertain  fchooner  or  vcflVI,  belonging  to 
the  faid  James  Tardy  called  the  JVilliam  Lindfeyy  and  brought 
her  into  Port  de  Paixy  (in  the  dominions  of  the  French  Re- 
public) where  (he  ftill  remains,  andalfo  alledging  and  articu- 
lacine,  that  the  faid  corvette  or  veflel,  called  the  Cafftusy  was 
originally  equipped  and  fitted  for  war,  in  the  poa  of  PhiladeU 
fhiay  in  the  United  Statesy  and  that  the  faid  Samuel  B.  Davis, 
was,  at  the  time  of  the  laid  capture,  and  now  is,  a  citizen  of 
the  United  Statesy  without  this,  however,  and  the  faid  James 
Tardy  no:  in  any  manner  alledging  or  articulating,  that  the  faid 
Ciipture  was  made  within  the  territory,  rivers  o:  bays  of  the 
United  StateSy  or  within  a  marine  leagu?  of  the  coaft  thereof, 
or  thjii  the  faid  corvette  or  vcflTel,  the  Cajpu'sy  was  fo  fitted  pr 
equipped  for  war,  in  the  United  Statesy  by  the  faid  French  Re- 
.  public,  her  agent  or  agents,  wuh  their  knowledge,  or  by  their 
means  or  procurement,  or  by  the  faid  Samuel  B.  JPavisy  or 
that  at  the  time  of  her  being  fo  equipped,  or  fitted  for  w^t  la 
the  United  StateSy  (if  ever  there,  {he  was  fo,  in  any  manner  fit- 
ted or  equipped)  (he  was  the  property  of  the  faid  French  Re- 
public, or  that  the  faid  Samuel  B.  Davis  was,  in  any  manner, 
inthefaidequipmeiltor  fitting  for  war,  concern<?d  j  and  with- 
out this  alfo,  and  the  faid  ^am^i  Tardy  not  in  any  manner  al- 
ledging, that  the  faid  Samuel  B.  Davis  was  retaineo,  .or  enga- 
ged in  the  fcrviceof  the  French  Republic,  within  the  territory 
or  jurifdidtion  of  the  UnitedStates — And  the  faid  James  Tardy 
him,  the  fr.ic  Samuel  B.  Davisy  and  the  faid  corvette  or  veflil 
of  war,  CiiUcd  the  CaJ/ius,  by  fosce  pf  the  procefs  aforefaid,  out 
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of  ihc  faid  Diftri<Sl  Court,  had  and  obtained,  as  aforcfaid,  ftill  1795. 
wrongfully  detains,  and  the  faid  Samuel  B,  Davis^  and  the  ' 
French  Republic,  owner  of  the  faid  corvette  or  vsflcl  uf  war, 
thereupon,  in  the  faid  Diftrid  Court  to  anfwer,  and  in  the 
premiies  caufe  to  be  condemned,  with  all  his  power  endea- 
vours, and  daily  contrives,  in  contempt  of  the  government  of 
the  United  States^  againft  the  laws  of  nations,  the  treaties  fuh- 
f\ik\i\%hti\vcti\t\\t  United  States  and  the  French  Republic, 
and  againft  the  laws  and  cuftoms  of  the  United  SJatc;^  to  the 
manifeft  violation  of  the  faid  laws  of  nations,  and  treaties,  and 
to  the  manifeft  difturbance  of  the  peace  and  hnrniony,  happily 
fubfifting  between  the  United  States  and  the  faid  French*  Re- 
public— ^and  this  he  is  ready  to  verify.  Wherefore,  the  faid 
Samuel  B,  Davis^  the  aid  of  this  honorable  court,  mo(t  ref- 
pe£lfully  rcquefting,  prays  remedy,  by  a  writ  of  prohibition, 
to  be  iuued  out  of  this  honorable  courts  to  the  faid  Judge  of 
the  Diftria  Court  of  the  United  States^  in  and  for  the  Diftrift 
of  Pennfylvania^  to  be  direded  to  prohibit  him  from  holding 
the  plea  aforefaid,  the  premifes  aforefaid  any  wife  concerning, 
farther  before  him. 

Morgan. 

Samuel  B.  Davis^  being  duly  fworn,  on  his  oath,  doth  fay, 
that  all  and  fmgular,  the  fadtsj  by  him  in  this  fuggeftion  ftatcd, 
are  true« 

S.  B^  Davis. 

Sworn  in  open  Court,    7 
Auguji  %%d.  1795.     \ 

1.  Wagner.  D.  C.  Sup,'Ct.  U.  S." 

TTic  motion  for  the  prohibition  was  fupported  by  Ingerfoll 
Du  Ponceau  and  Dallas^  and  oppofcd  by  Tilghman  and  Leuis i 
And  the  controverfy,  turned  principally,  upon  this  point--- 
Whether  the  Di(tria  Court  could  fuftain  a  libel  for  damages, 
in  the  cafe  of  a  capture,  as  prize^  made  by  a  belligerent  pow- 
er, on  the  high  feas,  when  the  veflel  captured  was  not  brought 
within  the  jurifdidion  of  the  United  States^  but  C2rried,  for 
adjudication  infra  prafidia  of  the  captors  ? 

Dallas,^  in  opening  the  argument  for  the  prohibition,  con- 
tended, ift.  That  a  prohibition  will  lie  in  this  cafe; — 2d.  That 
on  the  face  of  the  libel,  it  was  evident,  that  the  Diftric^  Court 
had  no  jurifdidion  ; — 3d.  That  on  the  fafts  difclofcd  in  iho  fup;- 
gcftionf  the  Diftridl  Court  ought  not  to  be  allowed  to  take 
jurifdidion  j — and  4th.  That  the  allegations  of  the  libel  itfclf, 
would  not  fupport  the  proceedings  below. 

I.  A  prohibition  will  lie  in  this  cafe.  The  three  great  ob- 
jcfts  of  the  judicial  power  are  an  authority— tft.  to  adminifter 
jufticc;  ad*  to  compel  the  unwilling,  or  negligent,  magiftrate, 
to  perform  his  duty;  and  3d.  to  reftrain  the  minifte/s  of  jufticc 
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1795*  within  the  regular  boundaries  of  their  refpeflive  jurirdidiont* 
K^^y\j  The  judicial  power  is,  (herefore9  either  abftrad  or  relatives 
in  the  fortner  <;)uira£lcf,  the  court,  for  itfelf,  declare$  the  law 
anddiftributesjufti^e  ^  in  the  latter,  itfuperintends  andcontrouli 
the  c<>ndu£|:  or  other  tribunals,  by  a  prohibitory,  pr  ipandatbry, 
interpofitton.  This  fujkrintendinr  authority  has  been  depoU'- 
ted  in  the  Supreme  Court,  by  the  Federal  Conftitution ;  and  i| 
becomes  a  duty  to  cxercifc  it  upon  fevery  proper  occafibn.  The 
writ  of  prohibition  is  (aid,  indeed,  by  the  Englijb  hooksj  to  be 
grantable.  ax  debho  jyjiiciif.  I  Sir  T*  Raym*'  a.  4,  and,  it  is 
certait),  that  the  Conftitution  and  laws  of  thf^Uniofi  fix  no  li^ 
mitation  lo  the  exer^ife  of  the  power  of  this  court  up<>n  the  fub** 
je£l,  but,  by  way  of  implication^  that  it  (hall  be  warrantied  by 
the  principles  and  ufiges  of  law,  JudU'tal  Ad^  L  13.  The 
principles  and  ufages  of  law,  warrant,  that  a  prohibition  (hall 
iflue-^lft  where  the  eaufe  does  not  originally  belong  to  the 
inferior  Court  \  and  2d.  where  t)ie  collateral,  matter  arldng 
frofn  the  caufe  is  not  within  the  jurifdiiiJon  of  the  inferior 
Court.  Nor  does  the  writ  iffue  merely  to  fprbid  proceeding 
in  fuch  cafes  as  belong  to  the  common  law  courts ;  fqr»  it 
equally  iflue$  to  forbid  proceeding  in  cafes  that  do  not  belongto 
the  in4rio(S^purt,'thQugh  the  courts  at  cofnmon  Ilvy  can  give  no 
remedy,  Woads,  Inft,  570.  F.  N.  J?.  406.  7*-  I  WA^i\  142* 
There  is,  however,  fome  diverAty,  whether  a  prohibition  will 
iflue  to  an  Admiralty  Court,  till  fentence;  but  this  clearly 
ariies  on  cafes  originalfy  within  the  jurifdi^ion  of  the  court; 
for,  in  Admiralty,  as  well  as  in  ecclefiaftical  cpi^.its,  if  it  ap« 
pears  qi)  the  face  of  the  proceedings,  that  /there^  is  no  jurifdic- 
tion,  th^  courx  will  not  pern^it  an  attempt  totxer^tTe  one.  3 
l^urr.  J922. 

.  IL  Oq  the  face  of  the  libel,  it  is  evident,  that  the  Piftri6t 
Court  has  no  jurifdiflinn.  The  promonent  fa^s  are,  that  the, 
v^flfcl  was  taken  <ii  priziy  carried  infra  praftdia  of  the  captor, 
and,  at  this  time,  a£lually  remains  there..  There!  is  lio  tref- 
pafs  ^ted  diftin^  from  t^e  capture  as  friz4i  and  this  is  not 
a  queition  of  reftitutfon,  fince  the  veflel  is  not  within  our  ju- 
tifdidion;  Befides, -from  the  very  nature  of  things,  the  qiirf- 
tion- of  damages  muft  b^  determined  by  th^  fanie  tribwa),  that 
determines  the  queftion  of  prize :  it  is  an  incident,  and  whoe«. 
ver  takes  cognizance  of  th^  principal  dueftion,  muftlikewifc 
take  cognizaixe  of  that.  In  the  French  Court  of  Admiralty^ 
the  capror  and  the  captured,  will  (land  on  a  fair  and  eqtud  (ou- 
ingi^^'^iie  oi;c,  to  fhew  the  grounds -of  condemnation,  or,  at 
leaft,  of  juftifiabie  fufpicion  for  fearching,  and  fcizinj^  a  neu- 
tral veflel  )-**the  other,  to  repel  the  allegation,  to  obtain  refti- 
tution,  and  to  recover  damages.  By  the  law  of  nations,  the 
right  of  judging  is  veiled  in  the  courts  of  the  captor;  the  prin- 
ciples 
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Ciples  ofjuftice  enforce  the  rule  in  the  prefcnt  inftance ;  fon  1795. 
all  the  wi^neiTes  and  docrimcnts  are  with  the  prize.  If,  then,  V^^"^ 
the  courts  of  the  emptor  have  a  right  to  Jccide  the  qucftion  of 
prize,  pnd  their  decilion  is  binding  on  all  the  world,  can  da- 
mages be  obtained  here,  when  condemnation  hns  been,  or  may 
,  be,  decreed  there  ?  In  tlie  SiUfia  cafe,  the  Britsjh  Lawyers 
rcmonftrated  agai nil  the  appointment  of  2.  P ruffian  coun  of 
commiffioners,  to  re-examine  and  re-judge  the  fcntences  of 
their  admiralty.  Colh£i.  yuridm  Let  the  f&d)s  be  as  they  may^ 
the  fcntence  of  the  French  court  muft  be  conclofivCf  Thus, 
where  an  Engliflinian's  veflcl  was  taken  by  a  French  privateer, 
England  and  France  being  at  peace,  and  condemed  as  Dutch 
property,  the  court  would  not  examine  into  the  fentence.  Sir 
T,  Raym.  473.  I  DdlL  Rep.  78.  The  very  ftatement  in  the 
libel,  tftablKhes  the  prcfumption  tha*  the  vcflcl  captured  was 
tarried  into  Port  de  Paix^  for  legal  adjudication;  and  if  jiif- 
tice  requires,  fhc  will  not  only  be  reftored^  but  damages  will 
be  there  awarded.  Where  the  caufe  of  prohibition  appears  on 
the  face  of  the  libtl,  it  necJ  not  be  pleaded  below.     9  &alK 

55^- 

IIL  On  the  fsfts  difclofed  in  the  fuggeftion,  the  Diftrift 
Court  ought  not  to  be  iillowed  to  take  jurifdiAion^  The  Con- 
ftitiition  of  the  Uniieii  States  might  have  rendered  the  indivi- 
dual ftates,  nay,  the  Union  itfelf,  amenable  as  defendants  at 
the  fuit  of  individuals ;  but  it  could  not,  in  that  way,  bind 
other  fovereign  nations,  not  parties  to  the  compaA.  Even, 
indeed,  with  refped  to  the  States,  the  language  of  the  propo- 
fed  ar^iendmenty  i<J,  thJit  ^  the  judicial  power  of  the  United  States 
JhtH^  nm  he  C9nftrued  to  extend  to  any  fuit, .  &c."  by  indivi- 
duals agninft  a  ftate;  which  furnifhes,  at  leaft,  a  leeifiative 
opipioa  of  the  exemption  of  fovereigns  from  fuch  procefs.  But 
the  law  of  nations  is  exprcfs  on  the  fubjedl.  Fatt.  h*  c.  f. 
p.  and  Pennfyhania  has  heretofore  judicially  recognized  tne 
doftrine.  iDall.  Rip.  The  Cajjius  being  then  the  property 
of  a  fovereign  and  independent  nation,  cannot  be  attached 
for  any  fuppofed  delinquency  of  her  commander,  committed 
on  the  high  feas:  it  would  be  making  public  property  refpon- 
iible  for  private  wrongs.  What  would  be  tbo  confeouence 
of  an  acquiefcence  in  the  jurifdidion  now  fct  up?  .Every 
privateer,  every  national  veflTel  of  war,  would  be  Hable  to 
fciZfUre  at  the  inftance  cf  every  individual,  w^ho  pretend-^ 
ed  he  was  injured.  Could  the  American  citizens,  wbo-have 
fufFered  b^  fpolialion,  »eize  the  -Btr/Vi]^  frigates,  or  privateers, 
upon  their  entrance  into  our  port  ?  Could  Captain  Blifs^ 
whofe  pilot  boat  was  seized,  land  rifled  of  the  public  papers  of 
the  French  Miniiler,  within  the  waters  of  the  United  States^  ar- 
uck'the  Africa^  or  arrcfl  Captain  H^lm^e^  who  had  perpetrated 
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1795.    the  outrage'      The  abufe  of  a  p\iblic  truft  is  caufe  of  complaint 
^^"v-^^  to  the  Government  of  the  offending  party ;  but  to  retaliate  by 
feizure,  without  firft  demanding  redrefs,  is  contrary  to  the  gen- 
eral rights  and  laws  of  nations,  as  well  as  contrary  to  the  exift- 
inj' 'treaty  between  the  United  States  and  France^ 

IV.  The  allegations  of  the  libel  jtfelf  cannot  fupport 
the  proceeding,  ift  It  is  allcdged,  that  the  captured  velTel  was 
neutral  property:  but  this  is  a  hSL  to  be  proved  in  the  French 
Admiralty;  for,  the  neutral  veflrl  might  be  carrying  contraband 
articles  to  an  enemy  of  the  captor;— me  might  be  failing  to  a 
blockaded  port  ;-^flie  might  have  defedive  papers;— or  (he 
might  a£t  in  a  fufpicious  and  ambiguous  manner.  In  any  of 
theic  cafes  the  right  of  fearch,  and  carrying  into  port  for  furtheif 
examination,  may  be  exercifed  by  a  belligerent  power : — they  arc 
fubjecis  for  the  confiderrilon  of  the  court  of  the  captor,  but  they 
give  no  jurifdiftion  here. — and  It  is  aJledged  that  the  Captain 
of  the  Corvette  was  in  fa£l  an  American  Citizen :  but,  it  is  ah- 
fwercd,  that  there  is  no  proof  of  the  allegation ;  and  even,  if 
proved^  a  Citizen  of  the  United  States  may  expatriate  himfelf ; 
and,  afterwards,  in  a  foreign  country,  enter  into  a  foreign  fervice. 
it  is  true,  that  some  of  our  treaties  abandon  him  to  be  punifhed 
as  a  traitor ;  and  that  the  fad  might  be  examined  here,  with  a 
view  to  punilh  him  perfonally,  for  any  infmdion  of  our  laws  ; 
but  it  is  not  a  matter  that'can  give  jurifdiAion  to  our  Courts, 
on  the  queftion  of  prize,  or  no  prize.- 3d.  It  is  alledged  that 
the  Cj/Jius  was  illegally  outfitted  in  the  United  States :  but  it  is 
anfwered,  that  there  is  no  allegation,  either  that  fhe  was  ille* 
.  gaily  outfitted  by  the  Captain,  or  after  (be  had  become  the  pro- 
perty of  the  French  Republic*  An  illegal  outfit  is  a  pofitive  of- 
fenco,' highly  penal ;— -every  man  will  be  prefumed  innocent  of 
it,  till  the  contrary  is  proved.  In  ordinary  cafes,  where  there  is 
a  fale  In  market  overt,  no  nkn  is  entitled  to  reftitution  till  con- 
vi£lion  ;  nor  can  there  fooner  be  a  forfeiture  of  an  illegally  out- 
fitted veflel.'^  But,  it  is  cooclufive,  that  the  libel  filed  in  this 
caf;f,  is  not  for  the  forfeiture,  under  the  a£lofCongrefs,  of  June 
1794;  but  for  damages,  in  coniequence  of  the  capture  as  prize, 
which  can  only  be  given  by  the  court  having  cognizance  of  that 
queftion.'  Any  other  interpretation  of  the  law  would  be  atten- 
ded with  intolerable  inconveniences.  Every  owner,  freighter, 
mailer,  itraman,  of  a  vefiel  taken  as  prize,  might  fue  the  Cap- 
tor in  every  Court  of  every  Countrv*  No  precedent  offuch  a 
proceeding  exifts  ;  and  the  univerfal  fiUnce  on  this  fubject,  a- 
mounts  to  a  denial.of  its  legality. 

The  adverfe  Counfel  ftopped  Dallas^  and  mentioned,  that 
tbey  had  juft  received,  but  had  not  had  time  to  examine,  fome 
French  papers  from  Fort  de  Faixy  which,  they  believed, 
would  (hew,  that  the  Court  of  Admiralty  there^  had  aAually 
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tiken  cognizance  of,  and  decided  upon^  the  cafe  ;  andy  they  ij^9^* 
find,  that  if  fuch  wfcs  the  faA,  they  would  voluntarily  ^thdr^Wi  "^^^v^ 
the  Libel.  An  adjournment  till  the  evening  took  place,  in  or* 
dbr  to  afford  an  opportunity  for  examining  the  papers  referred 
to;  btttthetranflations  not  being  complete,  at  thcf  meeting  of 
the  Court,  and  the  Judges  declarmg  their  intention  to  brealc  up^ 
^nt  diiy  the  next  morning,  a  defultory  argument  enfued,  in  the 
courfe  of  which  the  motion  for  the  Prohioition  was  oppofed  on 
three  grounds— *i(l«  That  the  Diftrid  Court  had  jurildiiSion— 
3d.  That  even  if  that  point  were  doubtful,  the  Prohibition 
ought  not  to  iflue  till  after  fentence— -and,  3dly.  That  on  z,  plea 
to  the  jurifdidion,  the  party  injured  by  the  fentence,  might'have 
an  adequate  remedy  on  appeal.  In  fopport  of  thefe  pofitions^ 
were  cited,  i  SiJ.yxo.  Tios.  Raym.  Vint.  173.  'Carth.  Hard. 
406.  Skin.  20.  tim. 

The  Judges  intimated,  that  they-  would  ag^tin  adjourn^  in 
order  to  give  a  further  6pportunity  to  confider  the  expediency 
of  withdrawing  the  Libel ;  but  no  compromfife  having  taken 
place,  on  die  d4th  of  Augufty  the  Chief  Justice,  delivered 
their  opinion  : 

By  the  Court  :— *We  have  confulted  together  on  this 
motion  ;  and,  though  a  difference  of  fentiment  exifls^  a  maiori- 
ty  of  the  Court  are  clearly  of  .opinion,  that  the  motion  oiigbt  to 
be  granted.    Therefore, 

Let  a  Prohibition  i/Tue. 

The  Prohibition  ifTaed,  accordingly,  in  the  folbwinf^ 
form : 

*  United  States,^ 

The  President  of  theUwiTED  States  to  the  honorable 
Richard  Peters,  Efquire,  Jud(2;e  of  tlie  Dif^rid  Court  of 
the  United  States^  in  and  for  the  Pennfylvania  diftrid:,  It  is 
fliewn  to  the  Judges  of  the  Supreme  Court  of  the  United  States'^ 
by  Samuel  B,  Davisj  That  whereas  by  the  laws  of  fiationS) 
and  the  treaties  fubfifting  between  the  United  States  and  the 
Republic  of  France^  the  trial  of4>ri2,es  taken  on  the  high  feas^ 
without  the  territorial  limits  and  jurifdiAion  of  tht  United 
States^  and  brought  within  the  dominions  and  jurifdt£lion  of 
the  faid  Republic^  for  legal  adjudication,'  by  veflels  of  war  he* 
longing  to  the  fovereignty  of  the  faid  Republic,  aAing.  under 
the  Ame,  and  of  allqueftipns  incidental  thereto,  does  of  right, 
and  excluitvely,  belong  to  the  tribunals  and  judiciary  eftablifh-^ 
ments  of  the  faid  Republic,-  and  to  no  other  tribunal,  or 
tribunals,  court,  or.  courts,  whatfoever:  And  whereas  by 
the  faid  law  of  nations,  and  treaties  aforefaid,  the  vefTcls  of 
war  bielonging  to  the  faid  French  Republic,  and  the  officers 
commanding^  the  famC)  cannot^  and  ought  not,  to  be  arrefted. 
Vol.  111.  S  feized« 
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1795.  feized,  attached,  or  detained,  in  the  ports  of  the  United  States^ 
V^Vx^  by  piocefs  of  law,  at  the  fuit  or  inftancc  .of  individuals,  to  an- 
fwer  for  any  capture  or  captures,  leixure  or  feizures,  made  on 
the  high  feas,  and  brought  for  legal  adjudication  into  the  ports 
of  the  French  Republic,  by  the  (aid  vefiaR  of  war,  while  be- 
longing to,  and  ading  under  the  authority  and  i:«  the  imme- 
diate fcrvice  of  the  faid  Republic  :  And  whereas  byihe  lav/s  and 
treaties  aforefaid,  the  Diftriit  Courts  of  the  Vniud  States  have 
not,  and  ought  not,  to  entertain  jurifdidcion  or  hold  pica  cf 
fuch  captures,  made  as  aforcfr.id,  under  the  ^l>ove  circum- 
flances:  And  whereas  by  the  laws  of  nations,  the  vcflels 
of  «par  of  belligerent  powers,  duly  by  them  authorized,  to 
cruize  againft  their  enemies,  and  to  make  prize  cf  their  ihips 
and  goods,  may,  in  time  of  war,  arreft  and  fcize  the  vcflels  be- 
longing to  the  fubje&s  or  citizens  of  neiitral  nations,  and  bring 
them  into  the  ports  of  the^  fovereig^n  under  whofe  commifficn 
and  authority  they  a£t,  there  to  anfwer  for  any  breaches  of  the 
laws  of  nations,  concerning  the  navigation  of  neutral  (hips, 
in  time  of  war  ^  and  the  faid  vcfTels  of  war,  their  commanders, 
officers  and  crews,  are  not  amenable  before  the  tribunals  of 
neutral  powers  for  their  conduct  therein,  but  are  only  anfwer- 
ablc  to  the  fovereign  in  whofe  immediate  fervice  they  were, 
and  from  whom  they  derived  their  authority:  And  where-* 
as,  on  or  before  the  twentieth  day  of  Mafi  now  laft  paft,  the 
faid  Samuel  B.  Davis^  was,  and  now  is,  a  Lieutenant  of  fhips 
in  the  navy  of  the  faid  French  Republic,  and  commander  of  a 
corvette  J  ox  veflel  of  war,  called  the  Cajfiuiy  then,  sflid  now, 
the  property  of  the  faid  Republic,  and  in  her  immediate  fer- 
vice ;  and  on  the  faid  twentieth  day  of  Ma^^  was  duly  com- 
niiflioned,  by  and  under  theiiuthority  of  th^Taid  Republic,  to 
cruize  againft  her  eneiflies,  and  make  prize  of  their  (hips  (as 
by  his  commillion  and  the  certificate  of  the  minifter  plenipp* 
tcntiary  of  ihe  faid  Republic  to  the  United  States^  to  the  court 
ihewn,  more  fully  appears)  Neverihelefs  a  certain  James  Yard^ 
of  the  city  of  Philadelphia^  merchant,  not  ignorant  of  the  pre- 
mifes,  but  contriving  and  intending  to  difturh  the  peace  and 
harmony  Jubfifthig  between  the  United  States  and  the  French 
Republic,  and  him,  the  faid  Samuel  B.  Davisy  wrongfully  to 
aggrieve  and  opprefsj.and  duw  to  another  proof,  him,  the 
faid  Samuel  B.'Davisj  znd  the  faid  corvet^^  or  vefl'vil  of  war, 
of  the  French  Republic,  the  Caj/iusj  in  the  poft  of  Philadelphia^ 
under  the  protedion  of  the  laws  of  nations,  and  of  the  feith  of 
t/eaties,  has,  by  procefs  out  of  the  Diftrict  Court  of  the  United 
States^  in  and  lor  the  Diftrid  of  Pennfylvaniay  attached  and  ar- 
reted him,  the  faid  Samuel  /?.  JD«v/jv  and'the  faid  cervettCy  or 
vciTcl  of  war,  the  Cjjjiusy  before  the  Judge  of  the  faid  Diftri£l 
Courts' contrary  to  the  faid  law  of  nations,  and  treaties,  and 
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againfV  thfc  due  form  of  the  laws  of  the  United Statet^  hath  un-  1795. 
juftly  drawn  in  plea,  to  anfwcr  to  a  certain  libely  bjr  him,  the  \*^y^ 
faid  James. Tardj  againfthinc,  the  faid  Samuel  B.  Davis^  and 
againd  the  izii  corvettey  or  veiTel  of  #ar,  ihtCaJJiusy  her. tackle, 
apparel,  and  furniture,  exhibited  and  promoted,  craftily  and 
fubriily  therein  alledging,  articulating,  and  objedlinir,  that  on  the 
faid  twentieth  day  oi-May^  now  iaft  paft,  the  faid  Samuel  B. 
f>aviiy  then  commander  of  the  faid  corvette,,  or  veflcl,  the  CaJJiui^ 
did,  forcibly,  violently,  and  tortioufly,  take  on  the  high  feas,  a 
certain  fchoonef,  or  veflcU  belonging  to  the  bid  Janus  Tardj 
called  the  ffniliam  Ltndfeyy  and  brought  her  into  Pert  de  Paix^ 
(in  the  dominion  of  the  French  Republic)  where  (he  ftill  re- 
mains ;  and  alfo  alledging  and  articulating,  that  the  faid  cer^ 
vettcj  or  veflel  called  the  Cajjjus^  was  originally  equipped  and 
fitted  for  war,  in  the  j^ort  of  rhiiadelphia^  in  the  United  StateSj 
and  that  the  £iid  Samuel  B.  Davis ^  was  at  the  time  of  the  faid 
capture,  and  now  is,  a  citizen  of  the  United  States  '.Without 
this,  however,  and  the  faid  James  Tardy  not  in  any  manner  al- 
ledging, or  articulating,  that  the  (aid  capture  was  made,  with- 
in tfie  territory,  rivers^  or  bays,  of  the  United  States.^  or  with- 
in a  marine  league  of  the  coaft  thereof,  or  that  tht'tM  cervette 
or  vcflel,  the  Utffiuiy  was  fd  fitted  or  equipped  for  war  in  the 
United  States^  o^  the  faid  French  Republic,  her  agent,  or 
ligents,  with  their  knowledge,  or  by  the  means,  or  procure- 
ment, or  by  the  (aid  Samuel  B.  Davisy  or  that,  at  the  time  of 
her  being  fo  equipped,  or  fitted  for  war,  in  •the  United  Statesy 
(if  ever  therp;  mt  was  fo  in  any  manner  fitted  or  equipped)  (he 
was  the  property  of  the  faid  French  Republic,  or  that  the  (aid 
Samuel  B.  Jfavis  was  in  any  manner,  in  the  faid  equipment, 
or  fitting  for  war,  concerned';  and  without  this,  alfo,  and  the 
fM'James  Tardy  not  in  any  manner  :?l|edging,  that  the  faid 
Samuel  B.  Davis  was  retained,  or  cng-iged,  in  the  fcrvice  of 
theFr^w^A  Republic,  within  the  territory  or  jurifdiftion  of  the 
United  States:  And  that  the  (aid  James  Tard,  him,  the  faid 
Samuel B.Davisy  and  the  faid  corvcttCy  *»r  ve(rel  of  war,  called 
the  CafRusy  by  force  of  the  procefs  aforefaid,  out  of  the  faid 
DiilriS  Court,  Kid  andobtainei,  as  aforefaid,  ftill  wrongfully 
detains,  and  the  faid  Samuel,  B.  Davisy  and  the  French  Re- 
public, owner  of  the  faid  corvett^y  or  veiTcl  of  war,  thereupon 
in  the  (aid  DiftriA  Court  to  anfwcr,  and  in  the  premifes,  ca.ife 
to  be  condemned,  with  all  his  power,  endeavours,  and  daily 
contrives,  in  contempt  of  the^overnment  of  the  United  Statesy 
ag;inft  the  laws  of  nations,  anJ  the  treaties  fubfi Hi ng  between 
the  United  States  and  the  Frcfich  Republic,  and  agalnft  the 
laws  and  cuftoms  of  the  United  St atesy  to  the  manifeft  violation 
of  the  law  of  nations,  and  treaties,  and  to  th^  manifeft  difturU- 
aace  of  the  peace  and  harmony  happily  fubfifiing  between  the 
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I795»  United  States  and  the  French  Republic:  Wherefore  the  (aid 
^y^J  Samuel B.  Davisy  the  aid  of  the  faid  Svpreme  Court  moft  ref-^ 
peftfully.  rcqueftiog,  hath  prajred  remedy  by  a  writ  of  prohibi- 
tion,  to  be  iflued  out  of  the  laid  Supreme  Court,  to  you  to  be 
direfled,  do  prohibit  you  from  holding  the  plea  aforefaid,  the 
premifes  aforefaid  anv  wife  concerning,  further  before  you  :— » 
I  ou,  therefore,  are  nereby  prohibited,  that  you  no  further  hold 
the  plea  aforeiaid,  the  premifes  aforeikid  in  any  wife  touching, 
•before  you,  nor  any  thing  in  the  faid  Diftrid  Court  attempt, 
nor  procure  to  be  done,  which  may  be  in  any  wife  to  the  pre- 
.  judice  of  the  faid  Samuel  B,  Davis^  or  the  faid  corvette^  or  vef- 
fel  ef  war,  called  the  Cajftus  \  or  in  contempt  of  the  laws  of 
the  United  States:  And  alfo,  diat  from  all  proceedings  there- 
on you  do,  without  delay,  releafe  the  faid  Samuel  S.  Davis^ 
and  the  faid  cirvette^  or  veflcl  of  war,  called  the  CaJfiuSj  at 
your  peril. 

Witness^  the  honorable  John. RuTz.EDGE,£fquire,  Chief 
Juftice  of  the  faid  Supreme  Court,  at  PbHadelphia^  this  24th 
day  of  Augufty  in  the  year  of  our  Lord  onethoufand  feven  huni> 
dred  and  ninety-iive,  and  of  the  independence  of  the  United 
Statesy  the  twentieth. 

I.  Waonbr,  D.  C.  Sup.  Ct.  U.  S.« 

*  The  proceedings  t  0  the  libel  for  dinages  in  the  Diftrid  Conrt,  were 
mrcordingly  faperi^ded  ;  but  an>  infomation ,  KttUnd^  fti  tmmj  kfe,  was 
Immediatelj  afterwards  filed  in  the  Circuit  Cottrty  againft  the  Corvetu  for 
the  illegal  oat-fit  in  violation  of  the  a6t  of  Congrefs,  and  the  Tcifel  be- 
ing thereupon  attached,  an  application  was  made  to  Judge  Ptttrs^  to  dif- 
charge  her  on  giving  fecurityy  bat  the  Judge  was  of  opiolofiy  thit  he  had 
no  power  as  Diftrid  Jcdge,  to  make  fuch  an  order  in  a  canfc  depending 
in  the  Circuit  Court.  The  French  Minifter,  then  deeming  (as  I  have  been 
informed)  this  profecution  to  be  a  violation  of  the  rights  and  property 
of  the  Republic,  delivered  a  remonftrance  to  our  government ;  and, 
ponvcrting  the  judicial  enquiry  into  a  matter  of  ilate,  abandoned  the 
Co'i'f'te'y  and  difcharged  the  officers  and  crew.  Sec  2  %%■*  /.  365.  fCedarJ  aul 
iatB  ^*crjui  the  Oiffus. 
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Talbot,  Appellant,  verfus  Jakson,  Appellee,  et  aL 


THIS  was  a  Writ  of  Error,  10  the  nature  of  an  Appeal, 
from  the  Circuit  Court  for  the  Diftrid  of  South  Carolina ; 
and  the  following  circumftances  appeared  upon  the  pleadings : — 
A  Libel  WZ&  fUcd  againft  Edward  Ballard^  Captain  of  an  arm- 
ed veflTel,  called  VAmi  di  la  Liberie^  on  the  Admiralty  fide  of 
the  Diftrid  Court  of  South  Carolina,  in  June,"  1794^  by  Joo/t 
Janfon^  late  matter  of  the  Brigantine  Magdalena  (then  lying 
at  Charlejlon^  within  the  jurifdidtion  of  the  Court)  in  which  it 
was  fet  forth,  that  the  Brigantine  and  her  cargo  were  the  pro- 
perty of  Citizens  of  the  United  Netherlands^  a  nation  at  peace, 
and  in  treaty  with  the  United  States  of  America ;  that  the  Bri-. 
gantine  failed  from  Curacoa^  on  a  voyage  to  Am/lerdam  \  but, 
on  the  i6th  of  May,  1794,  being  about  fifteen  miles  N.  W.  of. 
f  he  Havanna^  on  the  weft  fide  of  Cuba^  the  was  taken  poHefllon 
of  bv  VAmi  de  la  Liberte  ;  that  on  the  next  day  the  Libeilant 
met  another  armed  fchoonef  called  V Amide  la  Point  a  Pctre\ 
commanded  by  Captain  Wrn*  Talbot^  on  board  of  which  the 
mate  and  four  of  the  crew  of  the  Brigantine  Magdalena  were 
placed  ;  and  that  thelwo  fchooners,  together  >w/th  the  Brigan- 
poe,  failed  for  Cbarlefton^  where  the  laft  arrived  on  the  25th  of 
May,  1794.  The  Libelhnt  proceeds  to  aver,  that  Edward 
Battardy  was  a  native  of  Firginia^  a  citizen  and  inhabitant  of 
the  United  States,  and  a  Branch  Pilot  of  the  Chefapeake  and 
Port  Hampton  ;  that  VAmi  de  la  Liberte  \%  an  American  built 
veflel,  owned  by  citizens  of  the  United  States  (particularly  by 
John  Sinclairy  Solomon  Wilfon^  &c.)  and  was  armed  and  equip- 
ped in  Chlfapeake-Baj  and  Charlefton^  by  Edward  Ballard^  and 
jothers,  contrary  Co  the  Prefident's  Proclamation,  as  well  as  the 
eerteral  law  of  neutrality,  and  the  law  of  nations  ;  that  Edward 
Ballard  had  not, -and  could  not  legally  have,  any  commiifion  to 
capture,  Dutch  vcflcl$>  or  property;  that  the  capture  was  m 
direft  violation  of  the  J3th  and  19th  articles  of  the  Treaty  bor 
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1795*  ^^^  jfmirica  and  Holland  \  and  that  a  capture  without  a 
X^^sf^  commiffion,  or  with  a  void  commiilion,  or  as  pirates,  could  not 
diveft  the  property  of  the  original,  bona  fide^  owners,  in  whofe 
favour,  therefore,  a  decree  of  reftitution  was  prayed; 

On  the  27th  of  June  1794*  William  Talboty  t\tAa'claim  in 
this  caufe  ;  and,  thereupon  fct  forth,  that  he  was  admitted  a  Citi- 
zen of  the /*rf«r  A  Republic,  on  the  28^h  December  1793,  by 
the  Municipality  of  Point  a  Petre^  at  Guadaloupe ;  and  on  the 
2;id  of  January  following,  received  a  commiffion  from  the  Gov- 
ernor of  that  ifland,  as  Captain  of  the  fchooner  VAmi  di.  la 
Point  a  Petrcy  which  \;iras  owned  \>y  Samuel  Red ick  ^  a  French 
citizen,  reitdent  at  Point  a  Petre^  fincc  the  31ft  Dec.  1793, 
and  had  been  armed  and  equipped  at  that  place^  as  a  privateer, 
under  the  authority  of  tht:  French  Republic.  That  the  claim- 
ant being  on  a  cruife,  boarded  and  took  the  Brigantine,  being 
the  property  of  fubjeft>  of  the  United  Netherlandsj  with  whom 
the  Republic  of  France  was  at  war ;  9nd  thai  although  he  found 
a  party  from  UAmi  de  la  Liberie jon  board  the  Brigantinc,  yet 
as  they  produced  no  commifTion,  or  authority,  for  taking  poUcf^ 
sion  of  her,  the  Claimant  feht  her  as  his  prize  into  CbarleJloMy 
having  put  on  board  feveral  of  his  crew  to  take  charge  of  her, 
and  particularly  John  Remfen^  in  the  chara^Stcr  of  Prize  Mafter, 
to  whom  he  gave  a  copy  of  his  commiffion.  The  Claimant, 
therfore,  prayed,  .that  the  Libel  (hould  bedifmifTcd  with  Cofts. 

On  the  3d  of  July  1794,  the  libellant  filed  a  Replication^  in 
which  he  fet  forth,  that  tVfn.  Talbot^  the  claimant,  is  an  Ameri'- 
re;;  citizen,  a  native  and  inhabitant  of  A^/r^i;f/ii;  that  his  vefill 
(formerly  called  "  the  Fairplay**)  is  American  built,  was  acmed 
and  equipped  in  Plrginia^  and  is  owned  in  part,  or  in  whole,  by 
Jyhn  Sinclair^  and  Solomin  JFilfon^  American  citizens,  and  Sam^- 
u:l  Redicky^Mo^w  American  citizen,  though  fraudulently  remo- 
ved to  Point  a  PetrCy  for  the  pufpofc  of  privateerings  That 
y.  Sinclair  had  received  large  fums  as  his  (hare  of  prizes,  and 
Captain  Talbot  hid  remitted  to  the  other  owners,  their  refpcc- 
live  fliares.  That  there  is  a  collufion  between  Captains  TaU 
bof  and  Ballard^  whofe  vcilcls  are  owned  by  the  fame  pcrfon?, 
and  failed   in  company  from  Charlejlon^  on  the  5th  of  May, 

On  the  5th  July^  1794,  William  Talbot  added  a  duplicate 
to  his  claim,  in  which  he  protefted  againft  tl)e  jurifdiAion  of 
the  court ;  infiftw'd  that  cVen  if  there  had  been  a  collufion  be^ 
tween  him  and  Capt.  Ballard^  it  was  lawful  as  a  ftratagem  of 
war  -,  and  averred  that  John  Sinclair  wiS  not  the  owner  of  th6 
privateer,  that  Samuel  Redid  was  fplc  owner,  and  that  he  ne- 
ver had  paid  any  prize  money  to  John  Sinclair. 

On  the  6th  of  Auguft^  1794,  ^^^  district  court  deci- 
ded iu  favor  of  Us  juril'Jidicn,  difinifled  the  claim  of  Captatft 

Talbot^ 
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TaJhtj  and  decreed  rcftitution  of  the  brieantioe  aiid  her  cargo  1795*  ^ 
to  the  libellant  for  the  ufe  of  the  Dutco  owners.  An  appeal  V^^^ 
was  inftituted,.but  in  0J7c^/r  Term,  1794i  TH2  CiRCUiT 
Court  affirmed  the  decree  of  the  DiftriA  Court;  and  allowed 
two  guineah  pir  diem  for  damages,  and  7  per  cent,  on  the  pro- 
ceeds of  the  cargo  (Which  had  bc^n  fold  under  an  order  of  the 
court)  from  the  6th  of  Auguji  1794,  with  82  dollars  cofts.  Up- 
on this  a^rmance  of  the  decree  of  the  DiftriA  Court,  the 
prefent  writ  of  error  was  founded.  It  isay  be  proper  to  add, 
that  Captain  Ballardh^id  been  indi£bed  in  the  diftrid  of  Charlef- 
ton  on  a  charge  of  piracy  -,  but  was  acquitted  agreeably  to  tne 
directions  given  to  the  jury  by  Mr.  'Jufttce  Wilson,  whopre- 
fided  at  the  trial. 

From  the  material  fafts,  whiph  appeared  upon  the  depofi- 
tions  and  exhibits  accompanying  the  record,  the  following  cir-* 
cumftances  were  afcertained : 

I  ft.  In  relation  to  the  citizen/hip  ef  Captain  TalLot  and  the 
property  of  the  vejfel  which  he  commanded,  it  appeared,  that 
be  was  a  native  of  Virginia^  that  he  failed  from  America  in  the 
dofe  of  November  1793,  and  arrrived  foon  afterwards  at  Points* 
a-Petrey  in  the  ifiand  of  Gaudahupe  \  that  having  taken  an 
oath  of  allegiance  to  the  French  Republic,  he  was  there  natu* 
ralized  by  ttie  municipality  as  a  French  citizen,  on  the  sSthof 
December  ;i793   and  that  on  the  ad  qf  January^  '794>  autho- 
rity >vas"  given  by  the  Governor  of  Gaudahupe  to  Samuel  Redici^ 
to  fit  out  the  fchoorier,  V/hide  laPoint^a-Petre^  under  Cap- 
tain Talbot* s  command,  Redid  having  entered  into  the  ufual 
fecurity,  as  owner  of  the.  privateer.     This  fchooner  was  built 
in  America^  called  the  "  Fairplay^**  and  had  been  owned   by 
John  Sinclair^  and  Solomon  fF'il/ony  American  citizens;  but 
ihe  was  carried  to  Point^a-Petre^  by  Captain  Talbot^  and  there, 
on  the  31ft  December^  ^793»  '>y  virtue  of  a  power  of  attorney 
from  Sinclair  £5f  Wilfeny  dated  the  34th  of  November ^  1793^ 
be  fold  her  for  26400  livres,  as  the  bill  of  fale  Yet  forth,  to  S. 
Rediciy  who  was  a  native  of  the  United  States^  but  had,  alfo, 
been  naturalized,  (after  an  occafional  refidence  for  fome  time) 
as  a  citizen  of  the  French  Republic,  on  the  fame  a8th  of  De- 
cemheTy  1793.  The  bill  of  fale,  alfo,  ftatcd  that  certain  cannon 
and  ammunition  on  board  (he  vefTel  were  included  in  the  fale. 
The  fchooner,  commanded  by  Captain  Talbot^  failed  immedi- 
ately after  this  tranfa£lion,  on  a  cruize,  and  had  taken  fevcral 
prizes  previously  to  the  capture  of  the  Magdalena.  There  was 
fome  flight  evidence,  alfo,  to  fandion  an  allegation,  that  of  thefe 
prizes  taken  fubfequcnt  to  the  fale  of  the  velTcl  to  Redicky  a 
part  of  the  proceeds  had  been  paid  by  Talbot  to  the  original 
owners,  Sinclair  faf  JVilfoK^ 

ad*  In  relation  to  the  litizenjhip  of  Captain  Ballardy  andtb§> 

property 
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IjgS*  pi'9pirty  $f  the  veffil which  he  commanded,  it  appeared,  that  he 
V.,,^^^,,^  was  a  native  ef  Ftrginta  5  but  that  in  the  court  of  Ifli  of  ff^ght 
county,  of  Jpril  Termy  1794,  he  had  renounced,  upon  record, 
his  allegiance  to  that  State,  and  to  the  United  States^  agreeably 
to  the  provifions  of  a  law  of  Ftrginta  ^^  though  previouihrto 
th«  capture  of  the  MagdaUna  he  had  not  been  naturalized  in, 
(nor,  indeed,  had  he  vifited)  any  other  country.  Vami  de  la 
Liberie  had  been  employed,  but  not  armed,  by  the  French  Ad- 
miral, FanJiabUy  then  lying  with  a  fleet  in  the  Chefapeake ;  and 
on  the  13th  Germinal^  1794,  (  ^794))  he  had  given 

Sinclair  a  general  commilfion  to  command  her,  as  an  advice, 
or  packet  boat.  This  commiffion,  however,  was  afligned  by 
indorfement  from  Sinclair  lo  Capt.  Ballard^  the  ajQignment 
was  recoj^nized  by  the  French  Conful  at  Charlejlon^  on  the 
nth  of  Floreal  (the  o  )  following;  and  a  copy 

of  it  had  been  certified  and  di  Uvered  by  Capt*  Ballard  to  tne 
prize  mafter  of  one  of  his  prizes.  There  was  full  proof  that 
VAmi  de  la  Liberie  had  received  fome  guns  from  L*Ami  de 
la  Point-a-Peirey  when  they  frtk  met,  by  appointment,  in  Sa- 
vannah river,  and  that  (he  had  been  fupplied  with  ammunition, 
&c.  within  the  jurifdidion  of  the  Untied  Staies.  It  did  not 
appr^r,  that  fhe  had  gone  into  any  other  than  an  American 
port  though  (he  had  made  rep  ated  cruizes,  before  the  cap- 
ture f  the  Magdalena ;  and  there  were  (Irong  circumftances 
to  (hew,  that  (he  was  ftill  owned  by  Sinclair^  ^ough  (he  had 
ueen  employed  by  Adrmral  Fakftable, 

3d.  In  relation  to  the  concert  of  the  two  fchooners^  and  the 
eafture  of  the  Magdaknoy  it  appeared,  that  before  Q^^t.BaL 
tardus  veiTel  was  fit  for  fea,  it  had  been  generally  reported,  and 
believed,  and  there  was  fome  evidence  that  Sinclair  had  declared, 
that  (he  was  de(iined  as  a,  concert,  to  cruize'  with  Capt.  Tal- 
bot 5  that  Capt.  Talbot  \uA  received  a  letter  from  Sinclair^  di- 
reding  him  to  proceed  \o  Savannah  river,  and  there  wait  for 
Capt.  Ballard^  in  whofe  ve(rel  Sinclair  meant  to  fail;  that,  ac- 
cordingly, foine  days  afterwards  Capt.  Ballard's  vefTel  hove 
in  fight  off  Savannah^  when  Capt,  lalbot  faid,  "  there  is  our 
owner,  let  us  gtve  him  three  cheers  ;**  that  both  ve(rels  went 

to 

•  The  words  of  the  law  arc  thefe  :  «  Whcnfoevcr  any  citizen  of  tbii 
^'Conunbn wealthy  iball,  by  deed  iu  writing,  under  his  hand  and 
**  fea),  executed  in  the  prefence  of,  atid  fubfcribed  by,  three  wii-" 
"  aeil^s,  and  by  them,  or  two  of  them  proved  in  the'Gencral  Court, 
^^  any  Diftrict  Court,  or  the  court  of  the  County  or  Corporation  Wheie  he 
^  relides,  or  by  open  verbal  declaration  made  in  either  of  the  faid  courts, 
♦*  to  be  by  ihem  eoirred  of  record,  declare  that  he  relinquiflies  the  cha- 
*'  racterof  a  citi%en,  and  HiaU  depart  out  of  this  Comoauuwealth,  fuch 
•*  pcrfon  (hall,  ^rom  the  time  of  his  dfparture,  be  conftdcred  as  having 
^*  cxcrcifcd  his  right  of  expatriation,  and  (hail  rhcncefoich  be  deemed  no 
**^  ciiizcu.'*    F^l^id  23J  Dec.  1792. 
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to  Tylff'e  Bar  J  and  failed  more  than  a  mile  above  the  light  houfe,  1795* 
where  four  cannon  and  fome  fwivels  were  taken  from  onboard  \^>n%J 
of  Capt.  Talbofs  veflel,  and  ntounted  on  board  UAmi'de  la 
Liherte  j  that  Sinclair  left  the  veflels  in  the  river,  and  they  fooii 
after  failed  tO}^ether,  as  concerts,  upon  a  cruize;  and  that,  ac- 
cordingly, before  the  capture  of  the  Magdalina^  they  had 
jointly  taken  ftveral  prizes,  and,  particularly,  the  Greinock^ 
which  was  taken  by  them  on  the  15  th  of  May\  only  two 
days  before  the  capture  of  the  MagdaUna^  and  the  tirtunt 
der  Zeey  which  was  taken  the  very  clay  after  her  capture.  It 
appeared,  that  the  Magdalena  was  iiril  taken  poflfenion  of  by 
Capn  Ballard^  who  left  a  part  of  his  crew  '>n  beard  of  herj 
but  Capt.  Taihot  was  then  in  fight,  and,  coming  up  in  about  aii 
hour  afterwards,  he,  alfo,  took  poiiefllon  of  the  bri^^&ntinc,  and 
placed  a.  prize  niafter  and  fome  of  his  men  on  board.  I'he 
tv/o  privateers  continued  together  for  feveral  d^iys,  making 
iignats  occ;ifionally  to  each  other;  and,  finally,  Capt.  Ballard 
alone  accompanied  the  prize  into  Cbarlejton, 

The  caufc  was  arguefl  by  Ingerjoll^  Dallas  and  Du  Ponceau^ 
for  the  Appellant;  and  by  E,  Itlghmajty  Lewis  and  Reed  (of 
Ssirth -Carolina)  ior  t}[iZ  h^^A\t:t* 

On  the  faSs  the  controverfy  was— ^Whether  the  two  fchoo- 
ners  were,  or  were  not,  owned  by  American  citizens  ?  and 
were,  or  were  not,  illegally  outiitted  jn  the  United  States  i  The  . 
queilion  of  own?r{hip  turned  upon  the  fairn^fs  and  reality  of 
the  fale  of  VAmi  de  la  Point  a  Petre^  to  Samuel  Redick  ; 
and  the  truth  of  the  allegation,  that  L  Ami  de  la  Liherte^  had 
been  purchafed  and  commiflioncd  bv  himirjX  Fanjlahle  for  the 
fervice  of  the  French  Republic :  And  the  quefiion  of  illegal 
outfit,  beinjr  conceded  as  to  Captain  BallartTs  vefi'el,  depended 
as  to  Captain  Talbot^s  vefTcl,  upon  the  circumflances,  which 
have  been  recapitulated.  On  the  law^  the  following  pofitions 
were  taken  in  favour  of  the  Appellant*.  I.  That 

*  Before  the  principal  argumenc  commenced,  the  two  following  pointi 
•ccttrre<l  : 

I.  The  coanfvl  for  the  Appellee,  offered  to  give  in  evidence^  a  certi£- 
caic  of  the  collcAor  of  the  cuftoms  of  ihe  port  of  Lharhjion^  ttaiing,  tbaC 
it  appeared  by  his  official  boaks,  that  the  duties  on  the  cargo  ot  the  iV/ff^- 
dnieuMy  had  befn  paid  by  the  Appellee.  But  it  was  objcdlcJ,  for  ihe  Ap- 
pellanr,  that  the  ColleAor^s  certi6cnte  could  not  be  admiiied  to  prove 
the  taiJt  ;  the  entry  iifelf  from  the  record,  muft  b^  exemplified  Bcruies, 
the  Colle^or  is  not  an  officer  appointed  to  ccnify  a  record  ;  und  as  a 
wiinefs,  the  nppolite  party  /huuiii  have  had  an  opportunity  to  crtifs  ex- 
amine him.  ItiJepcndcni,  therefore,  t>f  any  queftion,  whether  iiew'evi- 
dence  cuu  be  received  on  an  appeal  in  this  coutt,  the  ceriiiicate  is  inad^ 
miflibte. 

T*if  Court  rejeAed  the  certificate,  on  the  general  ground  ;  and  V^fiL- 
loH^JyJIice,  added,  that  he  thou(;hr,  at  all  events.  It  w.ii  prcmaiure  to 
offer  the  evidence  in  tiiii  ftaj;e  of  the  c^ufe.     The  motion  wa«  renewed 

after 

VoL.IlL  T 
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1795.  I.  That  the  courts  of  the  United  StaUs  have  no  jurifdiftion 
S^y^  ofthecaufe,  becaufe  the  capture  of  the  MagdaUna  as  prize, 
and  carrying  her  in  for  ai'judicjtion,  were  afls  prrfomied  un- 
der thejiuthoiity  of  the  French  Republic,  the  fubjeS  of  the 
capture 'is  the  property  of  an  enemy  of  the  French  Republic; 
and,  upon  general  principles,  rs  well  as  by  pofitive  cotnpacf, 
the  captor  had  a  ri;rht  to  bring  the  prize  into  an  AmtrUan 
port.  The  commiflion  of  Cnptain  7Vi/i<?/  is  gr&ntcd  by  a  re- 
gular organ  of  the  govermicnt  of  France^  and  if  France  re- 
cognif^shim  as  a  citizen,  (rhouajh  America  m^y  have  a  right  in 
the  abftra^ft,  to  controvert  witK  France  as  a  marter  cif  ftate, 
the  aft  of  expatriation)  no  neutral  power  c^n  contradlfl  the 
hSt  for  the  purpofc  of  trying  the  validity  of  the  prizes  of  the 
Republic  by  a  left,  which  is  ftriftly  n.unicipal  in  ev.'ry  coun- 
try, in  fubftance,  form,  and  operation,  i  Com.  Dig.  269.  The 
courts  of  a  neutral  country  may  undertake  to  determine  quef- 
tions  of  piracy;  or  qu  eft  ions  of  rcftitution,  where  (iis  in  the 
cafe  of  Gl^fs  et  alverfus  the  Bstfey^  ant.  p.  6.)  the  property  cf  its 
own  citizens,  or  of  the  citizens  of  another  neutral  nation,  has 
been  wrongfully  feized»  and  brought  within  its  jurifdidion ; 
or  queftions  arifing  from  a  violation  of  the  neutral  jurifdi£lion 
of  the  country,  as  in  the  cafe  of  the  Grange^  which  was  cap- 
tured in  the  bay  cX  Delaware  \  but  no  neutral  power  can  deter- 
mine a  qusilion  cf  prize,  upon  a  capture  on  the  high  feas  by  a 
belligerent  pov/er  from  his  enemy.  4  hijl.  154.  a  /?.  3/^/.  2. 
Bynk.  ^.  J.  p.  I.  I.  17.  2  Wood.  ^$\.  Lee.  21 1.  Sir  L.  Jenk. 
714.  i'hus,  there  is  no  j^$  pojtliminium  in  a  neutral  port ; 
Fatt.  h.  3.  c.  14./' 208.  p.  84.  and  America^  as  a  neutral  pow- 
er, cannot  award  reftitution  in  this  ofe,  uolefs  two  things  are 
eftabliihed,  ift,  that  the  PiaintifF  is  in  amity  wi.h  Ainerica^  and 
2d,  that  France  is  in  amity  with  Holland,  k  InJ}.  154.  Befides, 
France^  by  the  I7ch  article  of  the  treaty,  nas  a  right  to  bring 
iiito,  and  carry  from,  an  American  p'jrt,  all  the  prizes  that  (he 
takes  froui  her  en^-mies.  7  hat  the  Dutch  owners  of  the  veffel 
v/cre  eneaiies  of  France  is  notorious  ;  but,  ftill,  the  veflcl  muft: 

be 

after  the  conrt  farad  affirmed  the  decree  of  the  court  bclpw^  but  with  110 
greater  foccefs. 

I!.  It  wtx%  objeAed  by  DalUt^  for  the  Appellant,  that  the  record  wat 
not  ;rs.nrmittrd)  agreeably  tn  the  dire^ions  of  ihc  judicial  act,  the  x9th 
fection  provicing,  tbi^t  <^  it  fhall  be  the  doty  uf  Circuit  Cout-(!i,  incaufcs 
in  equity  and  of  admiralty  and  maritime  jnrifUictioD,  to  caufe  the  facts, 
fin  \  hich  they  foond  tb?ir  fentence,  or  decree,  fully  to  appear  u^on  the 
r^-ct^r.i,  Zzc,^'*  which  hadnot  been  done.  It  is  true,  th?t  the  pleadings^ 
ex  »iM:t,  and  fententes  aic  certified  by  the  clerk,  noi-by  ihtr  judj^<*s  ;  and 
the  emay  have  been  oral  ttttimony  in  the  infeiiorcowr»s.  it  fi^  aufwrr- 
cdf  that  every  thing  that  hsd  appeared  below,'  now  appear;:d  here,  un- 
der the  leal  of  the  Circuit  Court. 

Aticr  i'omc  diCcuiiion.  however,  the  deiire  of  the  parties  to  o^tnin  ade- 
ci-Hon  on  the  merits,  prevailed^  and  the  objection  was  waved.  The  pnint 
hasbren  linc4^argucd  aoddecidcd,  in  ihc  cafe  of //''«;c/</.'</  ttl'v.DoMihj^ftfi, 
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be  a^rtztj  acoo'-ding  to  the  law  of  nations,  excluding  captures    i795* 
within  a  neutral  boundary,  &c.    That  queftion,  howcVer,  when  V^-^y^O 
the  capture  is  maile  on  the  high  feaf,  by  a  bclligrrent  p<.»w€r  of 
the  property  of  hi*  enemy,  can  only  be  i^ecided  by  ibc  courts  of 
the  country  of  the  captors ;  and  to  examine  the  right  oi*  the 
Fnncb  R;:public  to  ittuc  a  commiffion  within  her  own  domi- 
nions, to  a  perfon  recognized  aoM  cijiined  by  her  as  a  citizen,, 
is  a  direct  attack  upon  the  fovereignty  and   independence  of 
France.    It  is  urged,  however,  that  Capt.  TalhoVs  vcflll  \v.i$, 
in  fa&,  an  American  privateer,  illegally  fitted  out  in  an  A:ruri:cn 
port;  the  fads  do  not  fupport  c:ither  branch  of  the  alte;:ntion  ; 
but  even  in  that  point  of  view,  if  there  was  a  comminion  from 
the /"r/iir^  Republic,  the  capcurc  cannot  be  deemed  piracv: 
and  fince  paffing  the  ad  of  the  5*  of  'June  1794,  (%  Vd.  f.  8lJ.) 
there  is  a  proviuon  for  puniihing  illegal  outfics  ;  but  not  for  rc- 
ftitutiim  of  their  prizes,  taVcn  unJer  a  foreign  commifuon,  by 
foreign  fubjeds.     Upon  a  capture  uu^cr  a  commi/non,   to  a 
French  citizen,  indepd,  wficthcr  he  is  a  native  citizen  or  naioral' 
ized,  the  thing  muft  be  the  fame  in  effect,  to 'foreign  neutml 
powers.     Every  writer  fupports  this  opinion,  where  the  pnu 
1$  carried  infra  prejidia\  and  the  American  ^oris^vtinft  a  prefix 
dia  (a  place  of  afylum  and  fafwty)  for  French  prizes,  by  virtue 
of  the  treaty.     But  even  if  the  commiffion  had  been  given  to  an 
American  citizrn,  it  would  have  been  confident  With  the  ufa^e 
of  nations  ;— every  nation,  (for  inftance,  RnJJia  and  England) 
employing  foreign  officers  and  fcamen  in  their  piivateers'  and 
fhips  of  war;  and  i/;nrnV^  herfelf,  it  will  be  remembered,  em* 
ployed  La  Fayette^  and  a  train  of  French  officers,  previous  to 
lier  alliance  with  France.     S^e  13  Geo.  ^2.  c.  3.  /  I.  17  vst. 
Stat.'at  Large  358.  Lrx  Mer.  318.     Cicizenfhip  de  faclo^   is 
enough  for  the  objod  contemplated  ;  and  £;/j;'Aw/f provides  that 
(he  herfelf  may  navigate  her  privateers  with  three  ^fourths  fo- 
reign feamen.     13  Ceo.  ar.  3. 

II.  TbAt  Samuel  Redick  and  C'A^*?\t\  Tallot  had  expatriated 
themfv'lves,  and  become  French  citizens ;  fo  that  the  former 
might  lawfully  own,  and  the  hater  night  lav/fully  comniaiKl, 
a  Ar/nf  A  privateer,  for  the  purpofe  of  making  prize  of  (hipr  be- 
longing to  the  enemies  of  France.  The  rivjht  of  exjmiriJJtion 
is  antecedent  and  fupcrior  to  the  law  of  locicty.  It  is  iirpUfd^ 
likewife,  in  the  nature  and  cbjcft  of  the  fucinrcomna^i,  wJiicli 
was  formed  to  (bidd  the  wcaknefs,  aiiJ  to  I'upply  the  w^nts  of 
individuals— -:o.prote«£l  the  acquilltions  of  huiiunlnduft.y,  anj 
to  promote  the  means  of  human  h.ippintfs.  AVh-nev^-.r  thef'e 
purpofes  fail,  either  the  whole  /bciety  is  diflTolvcd,  or  tite  fuf- 
fcring  individuals  are  permitted  to  withiMrv  from  it.  Thfre 
are  two  memorable  inflances  of  the  expatriation  cf  entire  na- 
tions (independent  of  the  gcner«l  courtc  cf  the  patriaithMl*  or 
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1795,    paftoral  life)  the  one  in  ancient,  and  fhe  other  in  modern  (lory. 

..^VV^  When  the   Perfiam  apprpached   Athens^  the  whole  Athenian 
nation  embarked  in  the  fleet  of  ThemiJio)cles^  and  left  Attica^ 
for  a  time,  in  pofTeflion  of  the  Perfians.  Pint,  in  vit.   Thewiji. 
Trav,  of  Anachar.    I   vol.  p.    268.     In    the  year   1771,    a 
whole  nation  of  Tartars^  called  **  Tourgouthsy*  making  50,000 
fa  (lilies,  or  300,000  fouls,  emigrated  from  the  banks  of  the 
IVolga^  in  Rujfia^  and,  after  a  progrefs  of  inconceivable  difE- 
cuiry,  f  ttl  d  in  the  dominions  of  the  Emperor  of  Ci6/;ftf,  who 
hofpitably  received  them,  and  erected  a  monument  on  the  foot, 
to  comtTicmorate  the  event.     CoU  Mag,  for  Feb.  1788.     But 
the  abftr«£t  ti^ht  of  individuals  to  withdraw  from  the  fociety 
of  which  they  are  members,  is  recognized  by  an   uncommon 
coincidence  of  opinion; — ^by  every  writer,  ancient  and  mo- 
dern ;  by  the  civilian,  as  well  as  by  the  common-law  lawyer ; 
by  the  philbfopher,  as  well  as  the  poet :  It  is  the  law  of  nature, 
and  of  nature's  god,  pointing  to  "  the  wide  world  before  us, 
wS-.re  to  chufo^  our  place  of  reft,  and  Providence  our  guide." 
a  Bynk.  125.    WickeforU  h.  \.  c.  2.  p,  I16.  Grot.  b.  2.  5  /  24. 
par.  2.  3.  Dig.  de  cap.  et  pojl.  Law.  12.  f.  0.  IVick.  b.  i.  f.  ir. 
p'  244*  Puff:  b.  8.  I.  c.  II.  f.  3.  p.  862.  I  Fred.  Code.  34.  5.  2 
vol.  10.  I  CilL  Hijl.  Greece.  With  this  law,  however,  human 
inftitutions  have  often  been  at  variance;  and  no  inftitutions 
more  than  the  feudal  fyflem^  which  made  the  tyranny  of  arms, 
the  bafis  of  fociety ;  chained  men  to  the  foil  on  which  they 
were  born ;  and  converted  the  bulk  of  mankind  Into  the  vil« 
Icins,  or  Slaves  of  a  lord,  or  fuperior*     From  ^t  feudal fjfiem^ 
fprung  the  law  of  allegiance ;  which  purfuing  the  nature  of  its 
origin,  refts  on  lands  \  for^  when  lands  were  ^//hcld  of  the 
Crown,  then  (he  oath  of  allegiance  became  appropriate:  It  was 
the  tenure  of  the  tenant,  or  vaflal.    Blac.  Com.  366-  The  oath 
of  fealty^  and  the  ancient  oath  of  allegiance^  wurc,  almoft  tlic 
fame ;  both  refting  on  lands ;,  both   dcftgi^ating  the  pcrfon  tp 
whom  fcrvice  (hould   he  rendered ;  though  the  one   makes  an 
exception  £s  to  thjr  funerior  lord,  while  the  other  is  an  obliga- 
tion of  fidelity  aer.inft   all    men.     2  Bl.  Com.  53.  Pal.  140, 
$ervice^  theVtfyre,  was  alio  an  infepr.riblcconcoii.itant  oifeaU 
ty^  as  wtil  as  of  allegiance.     The  oath  of  fealty  could  not  be 
violatf-d  without  lofs  c*f  lands ;  and  as  all  lands  were  held  me- 
diately, or  immediately,  of   the;  fovcrcign,  a   violation  of  the 
oath  0/  allegiance,  was,  in  fi&^  a  voluntary  fubmifllon  to  a 
ftate  of  outlawry.     Hence  arofc  the  do<Elrine  of  perpetual  and 
univer£\I  allegiance.    When,  however,  the  light  of  reafon  was 
fhed  upon  the  hunaan  mind,  the  intercourfc  of  man  became 
more  general  and  mpre  liberal ;   th?  military  was   gradually 
changed  for  the  ccmmarcial  ftate  ;  and  the  laws  were  found  a 
setter  prctedion  for  pcrfons  ^id  property,  than  arms^t     But 
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even  while  the  praAical  adminiftration  of  government  was  thus  1795. 
reformed,  fome  portion  of  the  ancient  theory  was  preferyed ;  nnd,  V^-y-O 
ami -ng  other  things,the  doftrine  of  perpetual  allegiance  remained, 
with  the  AAitious  tenure  of  all  lands  from  the  Crown  to  fupport 
it.  .Yet,  it  is  to  he  remembered,  that  whether  in  its  real  ori^ 
gin\  or  in  its  artificial  ftate,  allegiance^  as  well  as  fealty, 
rcils  upon  lanJs^  znd  it  is  c'ue  to  pcrfons.  Not  C),  with 
refpcS  to  Gtizenjhh^  which  has  arifen  from  the  difiblu- 
tion  of  the  feudal  fy^em;  and  is  a  fubflitute  for  allegiance, 
correfpopding  with  the  new  order  of  things.  Allegiance  and 
citizenfliip,  differ,  indeed,  in  alsnod  every  charaderiftic.  Ci- 
tizen/hip is  the  efied  of  compaft;  allegiance  is  the  offspring 
of  power  and  neceflity.  Citizenfhip  is  a  political  tic;  allegiajice 
is  a  territorial  tenure.  Citizenfliip  is  the  charter  of  equality; 
allegiance  is  a  badge  of  inferiority^  Cicizenfhip  is  conftitu* 
tional;  allegiance  is  perfonal.  Citizenfliip  is  freedom;  alle- 
giance is  fervitude.  Citizenihip  is  communicable;  allegiance 
is  repulfive*     Citizenfliip  may  be  relinquiflied ;  allegiance  is 

f perpetual.  With  fuch  efTential  differences,  the  doctrine  of  al- 
«*giance  is  inapplicable  to  a  fyftem  of  citizenfliip;  which  it  can 
neither  ferve  to  controul,  nor  to  elucidate.  And  yet,  even 
among  the  nations,  in  which  the  law  of  allegiance  is  the  moft 
firmly  eftitolifhed,  the  moft  pertinacioufly  enforced,  there  arc 
ftriking  c^fviations  that  dcmoivftrate  the  invincible  power  of 
truth^  and  the  homage,  which,  under  every  modification  of  go- 
vernment, muft  be  paid  to  the  inherent  rights  of  man.  In  Ruf- 
fia^  the  volunteers  who  fupply  the  fleet  with  officers,  or  lite- 
rary inflitutions  with  proferFors,  are  naturalized.  In  Poland^ 
an  American  citizen  has  been  made  Chancellor  to  the  Crown. 
In  France^  Mr.  Sartlne^  who  was  Minifter  of  Marine,  and  Mr. 
Necker^  who  was  Minifter  of  Finances,  were  adopted,  not  na- 
tive, fubjefts.  In  England^  two  years  fcrvice  in  the  navy,  iffa 
fa£lo^  endows  an  alien  with  all  the  rights  of  a  native.  Thefearc 
tacit  acknowledgments  of  the  right  of  expatriation,  vefted  in 
the  individuals;  for,  though  they  are  inftances  of  adopting, 
not  of  difcharging,  fubjeflsj  yet,  if  Great  Britain  VfouM  (ex 
gratia)  prote£l  a  Rvffian  naturalized  by  fcrvice,  in  her  fleet, 
it  is  obvious  that  fiie  cannot  do  fo  without  recognizing  his  right 
of  expatriation  to  be  fuperior  to  the  Empreis's  right  of  alle- 
giance. But  it  is  not  only  in  a  negative  way,  that  thefe  devi- 
ations in  fupport  of  the  general  right  appear.  The  do£trine  is, 
that  allegiance, cannot  be  due  to  two  Sovereigns;  and  taking  an 
oath  of  allegiance  to  a  new,  is  the  ftrongerf  evidence  of  with- 
drawing allegiance  from  a  previous,  fovereign.  Thus,  Louis 
XIV.  received  his  own  quondam  fubjefls,  the  two  F idlers,  as 
AmbafTadors.  Dr.  Story y  an  Englifliman,  was  fent  io^  England 
Its  the  minifter  of  Spain^    And  in  many  nations  the  conditions 
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1^95,  on  vAiich  an  expatriation  may  be'aflfeAed  (fuch  as  n;!ying  a  tax, 
or  leaving  a  portion  of  property  behind)  are  actually  prcfcrib- 
ed.  Independent)  however,  of  thefe  inftances,  in  countries 
bound  by  the  law  of  alUgianu^  it  is  to  be  confidercd,  what  are 
tii2  rights  of  citizcn/btp  on  the  fuojedl ;  and  like  every  other 
qucftion  of  citizcnfhip,  it  depends  on  the  terms  and  fpirit 
of  our  fecial  compad..The  American  Confederation  is  a  com- 
plex mr.chine,  zndfui  generis.  It  creates  joint  federal  pov/- 
tvs  ;*  but  it  recognizes  ftparate  ftatc  powers :  it  is  confederate 
to  fome  purpoF«JS ;  but  confolidared  to  other  purpofes.  The  for- 
mation of  every  focial  compaft  is  prcfumcd,  however,  by  ele- 
mentary writers,  to  be  a  furrender  of  fo  much,  and  no  more,  of 
private  rights,  as  arc  neceflary  to'  the  prefer vation  and  opera- 
tion of  the  government;  but' this  principle  is  not  left  with  us 
to  mere  implication  j  it  is  formally  declared  in  mnny  ftnte  con- 
ftitutiohs  «n  favor  of  the  people ;  and  in  the  Fedeial  Conftitu* 
tion,  it  is  declared  in  favor  of  the  States,  as  well  as  of  the  peo- 
ple. With  refpe^,  then,  to  the  right  of  emigration,  it  has  been 
under  the  confideration  of  the  people  and  government  of  the 
Union,  fiom  the  moment  of  their  birth,  as  an  independent  na- 
tion ;  infomuch,  that  the  refufal  to  pafs  laws  for  the  encou- 
ragement of  emigration  to  America^  is  charged  as  a  proof  of 
tyranny  and  oppreffion,  in  the  enumeration  of  the  grievances, 
which  produced  and  juftified  the  revolution.  The  articles  of 
Confederation  contain  not  any  claufes,  exprefsly  granting,  or 
re{lraining,  the  power  and  right  of  naturalization  and  emigra- 
tion; but  thev  contain  an  exprcfs  refervation  of  all  pov/ers  in 
favor  of  the  Mates  individually,  which  arc  nit,  in  terms,  trans- 
ferred to  the  Union.  An  infpeiHlion  of  the  feveral  ftate  con- 
ilitutions  will  prove,  that,  in  fome  form  or  other,  the  principle 
has  been  recognized  by  every  member  of  the  Coi»fedi  ration  j 
nnd  the  Coiiftitutioh  of  Fennjylvania  explicitly  provides,  that 
no  liuv  fbuli  be  pafied  prohibiting  emiijration  from  the  ftate. 
This  is,  |>crhaps,  the  only  direft  cxpreffion  of  the  public  fenti- 
mcnt  on  the  fubjeit;  hut  the  very  filcnce  that  prevails  ftrength- 
cns  the  argun-.ent.  The  power  of  naturalizing  hns  been  vcfted 
i.'i  fcvcral  of  the  ftatc  governments,  and  it  now  exifts  in  the 
general  government;  bi:t  the  power  to  reftrain  or  regulate  the 
ri;ht  of  emigration,  is  no  where  furrendercd  by  the  people ; 
anJ,  It  mjft  be  repeated,  that,  v/hat  has  not  been  given,  ought 
ROC  to  be  alTumcd.  It  may  be  faid,  however,  that  fuch  a  pow- 
er is  nee  flary  to  the  gciverument,  and  that  it  is  implied  in  the 
authon'ty  to  rcgulnte  the  bufinefs  of  naturr.lizaiion.  In  con- 
fidcring  thcfe  pofitions,  it  muft  be  adnitreo,  that  although  an 
individual  has  a^  right  to  expatriate  hin^felf,  he  has  not  a  right 
to  feducc  others  froui  their  country.  Hcnco;  thofc  who  forci- 
bly, or  fcdudlively,  take  av^ay  a  citizen,  commit  an  aft,  Which 
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firms  a  fair  objeiSl  of  municipal  police;  and  a  confpiracy^^or  1795* 
ctiinbiiiation,  to  leave  a  country,  might,  Hkewife  be  properly-  V^VV/ 
guarded  againf^.  3uch  laws  would  not  be  an  infraction  of  the 
natural  right  of  individuals;  for,  the  natural  rights  of  man  are 
perfonal ;  he  has  no  ri^ht  to  will  for  others,  and  he  does  (o^ 
in  cflFcf^,  whenever  he  moves  the .  mir.d  of  another  to  his  pur- 
pofc,  by  fv'sr,  by  fraud,  or  by  perfuafton*  The  EngUJh  law 
and  the  law  of  P^nufylvania^  therefore,  punifh  kidnapping,  anif 
tranfporting,  or  reducing,  arcifts,  to  fettle  abroad  as  crimes.  4 
BL  tonu  ai9«  i6o*  Pcnn.  Laws  2  FoL  DalL  Edit.  But  this  is 
all  the  power  on  the  fubje£t,  which  a  government  ought  to  pof« 
fefs  for  its  prefervation*  The  depopulation  of  a  country  by  coe 
Spontaneous  co-opera»cing  will  of  numbers,  proves  nothing 
more  than  that  a  bad  government  exifts,  or  a  bad  foil  is  inha- 
bited. Such  an  event,  however,  is  too  remote  a  poffibility, 
to  be  any  where  a  fubjed  of  apprehenfion ;  and,  with  refpedto 
America^  it  isviHonary  indeed!  If  then,  the  power  of  rribain- 
ing  emigration  is  not  neceflary  to  the  exiftence  of  government^ 
much  in^y  be  urged  to  flscw,  that  it  is  a  power  of  too  dclicace 
a  nature  to  be  trufted  by  the  people  to  the  integrity  of  any 
govjcrnment;  fince,  by  legiflativc  regulations,  the  exercife  of 
the  right  oii^ht  be  rendered  fo  difEcult,  that  the  right  itfelf 
would  be  put  in  everlafling  abeyance.  Nor  is  there  any  efleo- 
tial  coincidence  in  a  power  to  regylate  naturalization,  and  in 
a.power  to  regulate  emigration ;  fo  that  the  grant  of  the  former 
(hall  be  deemed  to  include  the  latter.  The  idea  of  admitting^ 
and  the  idea  of  excluding.^  are  not  analogous.  As  to  the  point 
of  policy,  if  a  man  wiflies  to  leave  a  country,  he  is  not  likely  10 
remain  in  it,  by  force,  beneficially  to  the  (late.  The  charaAcr 
of  the  migrating  individual  can  have  no  influence  on  the  right; 
his  private  motives  of  intereft,  or  of  pletifure,  do  not  afFeft  the 
cpmmunity ;  and  it  is  of  np  importance  to  what  country  he 

f^oes.  'Fhe  moment  he  has  expatriated  himfelf,  the  ftate  is  no 
onger  intercfted,  no  lunger  refponfible  for  his  condufl ;  the 
Ictgature,  which  bound  tbcm,  is  fevered,  and  can  never  again  be 
united,  v/iibout  their  mutual  cortfcut:  The  emigrant  has  be- 
come an  alien.  But  in  the  zSt  of  naturalization,  every  com- 
fiiunity  has  a  right  totally  to  rejefk  applications  for  adnr.iilion ; 
or  to  prcfcribe  the  terms;  itind  then  die  charader  ef  the  appli- 
cant, the  motives  of  emigration  from  his  old  country,  and.  the 
evidences  of  attHchn)en,t  to  his  new  one,  fire  all  to  be  confider- 
ed.  Let  it,  how.cycr,  be  fuppofcd,  for  a  moment,  that  the  grant 
of  the  natuxalizaiion  power  embraces  a  power  of  regulating 
eniigration,  the  queltion  ftiil  remains,  .lias  the  power  of  regula- 
ting tmijrraiion  been  excrcifed  by  Congrefs  ?  And  if  it  has  net 
been  exerciftd  by  the  department  of  government,  to  ivhifih  alone 
even  by  iuij  licaMon,   it    is  granted,  what  authority  has  the 
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1795.  court  to  interfere  upon  the  fiibjcA  ?  That  the  power  has  not 
^^'^J  been  exercifed  by  Congrefs  is  conceded  ;  and  if  the  court  inter- 
feres, it  will  be  a  legi dative,  not  a  judicial,  adl :  For,  although 
it  is  contended,  that  the  law  of  nations  furniflies  rules  to  fup- 
p!^  the  filence  of  the  legiflature,  there  is  fcarcely  a  fubje^t,  to 
which  the  jurifdi£lion  of  Congrefs  extends,  that  might  not,  on  the 
fame  dodrine,  be  re«>:Mlated,  without  the  interpofition  of  that 
body.  Thus,  Congrefs  has  power  to  define  and  punifh  piracies, 
felonies  committed  on  the  hi^h  feas,  snd  offences  againfl  the 
law  of  nations ;  and  vet,  without  the  exercife  of  that  power,  the 
law  of  nations  would  fupply  rules  as  applicable  to  thofe  cafes,  as 
to  the  cafe  of  expatriation.  But  naturalization  and  expatriation 
arc  matters  of  internal  police;  and  muft  depend  upon  the  muni- 
cipal law,  though  they  may  be  illuflrated  and  explained  by  the 
principles  of  general  jurifprudenc^.  It  is  true,  that  the  judi- 
cial power  extends  to  a  variety  of  objcfis ;  but  the  Supreme 
Court  is  only  a  branch  of  that  power ;  and  depends  on  Congrefs 
for  what  portion  it  fhall  have,  except  in  the  cafes  of  ambafTa- 
dors,  &c»  particularly  defignatcd  in  the  conftiiution.  The 
power  of  declaring  whether  a  citizen  {hall  be  entitled  in  any 
form  to  expatriate  himfeif,  or,  if  entitled,  to  prefcribe  the  form, 
is  not  given  to  the  Supreme  Court ;  and,  yet,  that  power  will 
be  exercifed  by  the  court,  if  they  Ihall  decide  a?ainft  the  expa- 
triation of  Captain  Talbot,  Let  it  not,  after  all,  be  underftood, 
that  the  natural,  loco-motive,  right  of  a  free  citizen,  is  inde- 
pendent of  every  focial  obligation.  In  time  of  war,  it  would 
be  treafon  to  migrate  to  an  enemy's  country  and  join  his  forces, 
under  the  pretext  of  expatriation,  i  Dall  Rep,  53.  and,  even  in 
time  of  peace,  it  would  be  reprehenfiblc  (fay  the  writers  on  the 
hw  of  nature  and  nations)  to  defert  a  country  labouring  under 
great  calamities.  So,  if  a  man  atling  under  the  obligations  of 
an  oa[th  of  office,  withdraws  to  elude  his  rcfponfibility,  he  chan- 
ges his  habitation,  but  not  his  citizenfhlp.'  It  is  not,  however, 
private  relations,  but  public  relations ;  private  refponfibih'ty, 
but  public  rcfponfibility;  that  can  afFeft  the  right :  for,  where 
the  reafon  of  the  law  ceafts,  the  law  itfelf  muft,  alfo,  ccafc*  There 
is  not  a  private  relation,  for  which  a  man  is  not  as  liable  by  lo- 
cal, as  by  natural,  allegiance; — after,  as  well  as  before,  his  ex- 
patriation :  He  muft  take  care  of  his  family,  he  muft  pay  his 
debts,  wherever  he  rcfides ;  and  there  is  nofecurity  in  reflrain- 
iiig  emigration,  as  to  thofe  objefts,  fince,  with  refpect  to  :hem, 
withdrawing  is  as  efFeftual,  as  expatriating.  Nor. is  it  enough 
to  impair  the  right  of  expatriation,  that  other  nations  are  at 
war ;  it  muft  be  the  country  of  the  emigrant.  No  nation  has 
a  rii^ht  to  interfere  mi  the  interior  police  of  another ;  the  rights 
and  duties  of  citizu;ihip,  to  be  conferred,  or  releafed,  are  mat- 
ter of  interior* police;  and,  vet,  if  a  foreign  war  could  afFeA 
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the  queftion,  every  time-that  a  freOi  power  entered  into  a  war,  a  179s* 
new  reftraint  would  be  impofed  upon  the  natural  rights  of  the  ^-^"y^ 
citizens  of  a  neutral  country;  which,  confidering  the  conftanC 
warfiire  thatafSicts  theworld^would  amount  to  a  perpetual  con- 
trout.  But  the  true  diflindion  appears  to  be  this  :--*The  ci- 
tizens of  the  neutral  country  may  ftill  exercife  the  right  of  ex- 
p9itriation,  but  the  belligerent  power  is  entitled  to  fay,  "the 
a£t  of  joining  our  enemies,  flagrante  hello^  (hall  not  be  a  valid 
aft  of  expatriation."  Ry  this  conftruftion,  the  duty  a  na- 
tion owes  to  itfelf,  the  facred  rights  of  the  citizen,  the  law  of 
nations,  and  the  ^ith  of  treaties,  will  harmonize,  though  mov^ 
ing  in  diftinft  and  feparate  courfes.  To  purfue  the  fubjeft  one 
ftep  further:  A  man  cannot  owe  allegiance  to  tWo  fovereigns.  • 
I  BL  Com.  he  cannot  be  citizen  of  two  republics.  If  a 
man  has  a  right  to  expatriate,  and  another  nation  has  a  right 
and  difpofition  to  adopt  him,  it  is  a  compaft  between  the  two 
parties,  confummated  by  the  oath  of  allegiance.  A  man's  kft 
u;/'//,  as  to  his  citizenfhip,  may  be  likened  to  his  laft  will,  as 
to  bis  eftate ;  it  fuperfedes  every  former  difpofition ;  and  when 
either  takes  effeft,  the  party,  in  one'cafe,  is  naturally  dead,  in 
the  other,  he'  is  civilly  dead  \ — ^but  in  both  cafes,  as  good  chrif- 
tians  and  good  republicans,  it  mud  be  prefumed  that  he  rifes 
to  another,  if  not  to  a  better,  life  and  country.  An  aft  of  ex- 
patriation, likewife,  is  fufceptible  of  various  kinds  of  proof. 
The  Virginia  law  has  felefted  one,  wlien  the  ftate  permits  her 
citizens  to  depart;  but  it  is  not,  perhaps,  either  the  moft  au- 
thentic, or  the  moft  conclujive  that  the  cafe  admits.'  It  may 
be  done  obfcurely  in  a  diftant  county  court;  and  even  after  the 
emigrant  is  releafed  from  Firginia^  to  what  nation  docs  he  be- 
long ?  He  may  have  entered  no  other  country,  nor  incurred 
anyobligation  t6  any  other  fovereign.  Not  be»ng  a  citizen 
of  Virginia^  he  cannot  be  deemed  a  citizen  of  the  VniteJ  States. 
Shall  he  be  called  a  citizen  of  the  world ;  a  human  ballcon, 
detached  and  buoyant  in  the  political  atmofphere,  gazed  ac 
wherever  he  pafles,  and  fettled  wherever  he  touches  ?  But,  on 
the  other  hand,  the  aft  of  fwearing  allegiance  to  another  fo- 
vereign, is  unequivocal  and  condufivc ;  extinguiibing,  at 
once,  the  claims  of  the  defcrted,  and  creating  the  right  of  the 
adopted,  country.  Sir  fVilliam  Blackftone^  therefore,  confiders 
it  as  the  ftrongeft,  though  an  ineffeftual,  eflPort  to  emancipate  a 
Britijb  fubjeft  from  his  natural  allegiance;  and  the  ex ift ing 
conftit^tion  of  France  declares  it  exprcfsly  to  be  a  criterion  of 
expatriation.  The  fame  princrple  operates,  when  the  naturali- 
zation law  of  the  United  States  provides,  that  the  whole  cere- 
mony of  initiation  (hall  be  performed  in  the  Ametican  courts  \ 
and  if  it  is  here  confidered  as  the  proof  of  adoption,  ffaall  it  not 
be  confidered,  alfo,  as  the  teft  of  expatriation  ?  If  America 
Vol.  III.  U  makes 


^^Y^  Ca^ms  j^a/iow  to  other  nations, 

'^  SndiMt^y^^L?   In  Aort,  to  admit  that 

C— ^  5^f^T^fm%  h^  "^'^^  ^U  ^^  ^^^rtcam  may  be  expa- 
^^^  /W/^^^"^!  , i/^tiW//.  ^^/^^^flVo /'r^rnrf.    After  this  difcuffioii 
'^^^brn^^  ^''^^'I'^ffzry  bafis  for  the  fads  ia  this  cafe, 
'^'*J^^,'jJj<r5,  ^^1^^'faiht  ivas  a  naturalized  citizen  of  the 
ififinfiBedy  '^      jj^  t/m*^^''^^^'^*"8*  commiflion  to  com- 
/W;rri  ^^/!"''.^^  *^nJ  of  capturing  the  Magdahna.     He  left 
franc/  thcpf"'^    ^^^  dcfign  to  emigrate ;  and  the  zGt  of  expa- 
thiscoantry^^  preTumcd  to  be  regular,  according  to  the  laws 
If jatjon  '""'1  ^./j,  is  certified  by  the  municipality  of  Point  a 
Piirf  "hy'lhl  French  Conful,  and  by  the  Governof  of  Guada^ 
ulpe.^    2d,  Tb^t-^^^/Vi  was  alfo,  a  naturalized  citizen  of  the 
French  Republic  when  he  purchafed  the  veffel,  and  received  a 
commiiiian  ro  employ  her  as  a  privateer.     3d,  That  Ballard's 
c*xpatriacioii  and  commiffion,  however  doubtful,  cannot  aflPeft 
Jalkct  a.'id  Ridick.    £ut  ftill,  it  is  obicded,  that  tbefe  adls  of 
expatristion,  thefe  commiffions,  are  all  fraudulent  and  void* 
In  private  contrads,  in  fabje£ts  of  municipal  regulation,  in 
ijiactcrs  of  nuum  et  tuum^  the  rule   is  clear,  that  fraud  vitiates 
every  thing,  and  the  fraud  may  be  colieAed  from  circumftances. 
But  is  fraud  to  be  prefumed  in  a  conflid  of  national  rights  i  It 
js  r^Md,  that  a  nation  cannot  beconfidered  in  the.light  of  piraties  \ 
f  fVosd.  fo  a  nation  cannot  commit  frauds.     Let  the  matter 
be  turned  as  it  may,  it  will  reft  on  this  ground, — ^had  France  any 
authority  to  naturalize,  or  to  comniiffion,  Tsilhot  and  Redick  i 
America  is  deeply  interefted,  at  leaft,  in  withholding  a  concef- 
fion,  that  any  other  nation,  but  France^  can  decide  that  quef- 
tion.    The  validity  of  her  own  naturalizations,  the  authenticity 
of  her  own  commiifions..  and  the  claims  of  her  imprefled  fea- 
HiCn,  are  ail  involved.     France^  then,  is  exclufivciy  to  judge ; 
/he  granted  the  authority,  fhe  can  rcfcind  it ;  (he  can  puni(h  any 
abufc  of  it ;  and  to  her  government  muft  be  the  appeal,  if  Ame^ 
rica^  or  any  other  nation,  has  fuftained  an  injury  by  it.     If, 
indeed,  on  the  pretext  of  fraud  in  the  perfons  who  obtain. a 
Frer.ch  commiffion,  our  courts  may  annul  them,  Where  will 
the  inquifitorial  cenfor(hip  terminate  ?*  Britifli  p.\tents  of  deni- 
zation, as  well  as  FreiKrh  adh  of  naturalization  ;    and  ii^yery 
commiflion  of  the  officers  of  a  public  ihip  of  War,  as  Well  ^sof 
a  privateer,  will  be  alike  fubje£l  10  cur  fupreme  contcoul.   But 
even  the  alkgation  of  fraud,   is  unfupported  by  any  rearonal>le 
degree  of  evidence.     The  Cift  rirciiniiftance  relied,  on,   is,  that 
the4i£U  of  naturalization,  hill  of  falc,  and  commifTion  to  crui^, 
were  in  the  cuftody  of^Capt^  Talbot  on  bonrd  the  privateer,  arid 
not  held  by  RcduJt^.c^uPnint  a  Pltrc.     But,  furely,  every  pri- 
vateer muft  be  always  '  ica4y  to  prove  her  ow^crftiip  and  au- 
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thority,  to  rcfcue  her  from  the  imputation  of  piracy,  and  to  en-  I79S» 
title  her  to  fell  her  prizes.  Again,  it  is  faid,  that  Redick  had  V^^^y-O 
no  agent  in  America.  But  it  is  fufficient  to  anfwer,  that  the 
Captain  of  a  privateer  is  the  natural  agent  for  the  owner;  that 
it  idle  to  expert  that  the  owner  of  a  cruizing  veiTel  (hall  have 
an  agent  in  vetxy  port,  at  whic^  (he  may  touch ;  and  that,  in 
ii&y  Redick  had  feveral  agents  m  Charlejlon.  It  is  added,  as 
circumftances  for  fufpicion,  that  Talbot  has  not  proved  that  his 
veflel  was  not  fitted  out  in  the  United  States^  whereas  the 
proof  of  the  affirmative  lay  with  Appellee ;  the  articles  on 
board  Talbot^ s  vcflel,  if  not  put  on  board  at  Guadaloupe  might 
have  been  for  trade ;  and  Reduij  a  bona  fide  purchafer,  ought 
not  to  be  affected  by  an  iilceal  outfit:  2  Efp.  283.  3  Wo^d. 
213.  Bl.  C.  262.  I  T.  Rep.  26b.  3  T.  Rep.  437.  2  ff^eod,  412, 
431.  Hard.  349,  Cotvp.  341.  2  i.  Rep.  750.  that  proof  is  not 
made  of  notice  of  the  fale  to  Redick^  whereas  it  appears  that 
Sinclair  and  fFilfin  were  aSualiy  informed  of  the  tranfsflion  j 
and  that  Sinclair  and  IVilfon  have  not  been  produced  as  wit- 
neflbs  by  th^  Appellant,  whereas  it  was  the  duty  of  the  Appel- 
lee, if  be  thought  their  teftimony  material,  to  examine  them, 
and  he  had  the  fame  means  to  compel  their  attendance. 

III.  That  the  capture  being  made  by  Captain  Talbot^  not- 
withAanding  ^  participation  of  Captain  Ballard^  the  veflel  is 
a  lav^l  prize.  If,  indeed,  Talbot  and  Redick  were  regularly 
naturalized  by  France^  if  the  veflTel  was  regularly  fold  to  Red" 
iciy  and  Commiffioned  by  the  French  government,  it  is  obvious 
that  the  validity  of  the  capture  can  only  be  impeached,  by  the 
circunaftance  of  Capt.  Talbofs  conforting  with  Capt.  Ballard. 
That  point  may  be  confidered  in  two  ways :  ift,  Confidering 
Captain  Ballardzs  a£ling  under  colour  of  a  commiffion  ;  ad, 
Confidering  Captaifi  Ballard  zs:x&\t\g  without  any  authority  at 
all. — ift.  The  commiffion  which  Ballard  held,  was,  at  lealJ, 
fufficiently  colourable  to  juftify  Talbot  the  commander  of  a 
French  privateer,  in  aflbciating  with  him  pgainft  the«enemies 
of  France.  A  general  order,  indeed,  is  a^fufficient  commiflioh, 
where  there  is  evidence  a  pcrfon  intended  to  a£l  under  it.  2 
Vatt^f.  2I4.  S*  6.  But  he  not  only  held  a  commiflion,  but  he 
was  employed  by  the  French  government  itfelf,  failed  urfder 
French  colours,  and  in  the  charaAer  of  a  Frencb  veflel  had 
been  permitted  freely  to  leave  and  enter  the  American  ports.  It  r 
is  true,  that  it  is  eventually  difcovered  ^hat  he  had  clandeftine- 
Iv  fitted  out  his  veflel,  in  violation  of  the  laws  of  the  United 
otates ;  but  Talbot  had  no  right  to  queftion  the  validity  of  the 
commiffion,  nor  the  legality  of  the  outfit ;  and.  even  fuppofing 
Talbot  did  affift  in  the  outfit  of  Ballard's  veflel,  that,  as  a  fub- 
ftantiveoflFence,  might  render  him  amenable  to  punifhment  in 
our  courts,  but  it  could  not  vacate  his  French  commiflion,  nor 
jrender  him,  as  a  Frencb  citizen,  a  piirate  throughout  the  world. 
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1795.  The  validity  of  thecommiffion  and  the  legality  of  the  outfit  are 
v^^^'^v^^  qucftioned,  however,  by  a  Dutch  fubjeft,  before  an  American 
tribunal ;  and  yet,  fuch'a  plea  wcjld  not  be  fuftaincd  in  France^ 
and  could  not  be  allowed  even  in  Holland.  With  refpeft  to 
America  herfelf,  Whatever  puni(hment  (he  denounces,  for  a 
violation  of  her  neutrality,  (he  may  inflid  ;  but  on  principles 
of  juftice,  (he  cannot  convert  one  Ciime  into  another,  an  ille- 
gal outfit  into  piracy^  (he  cannot  puni(h  for  holding  a  commif- 
fion,  recognized  by  the  authority  that  \K\xtA  it;  (he  cannot 
make  an  innocent  man  (for  in(tance,  Redick^  the  owner  of  the 
privateer)  refponfible  for  a  guilty  one;  (he  cannot  impair  the 
right,  or  confiscate  the  property,  of  a  man  a6ling  under  a  due  au- 
thoritv,  in  order  to  puni(h  a  man  aAing  without  due  authori^; 
and  Ale  cannot  punifh  a  man  for  afibciating  out  of  her  jurif- 
diAion,  with  another,  contrary  to  her  laws,  but  confiftently 
with  the  laws  of  the  country  to  which  he  belongs*  But  what 
more  did  Talbot  do,  than  is  juftiflable  on  the  principle  of  ftra- 
tagem  bv  the  laws  of  war  ?  It  is  illegal  to  outfit  a  vtStX  of 
war  witnin  the  United  States  under  colour  of  a  /r^»f  A  commif- 
fion ;  aad,  yer,  after  the  veflel  is  outfitted,  and  on  the  high 
feas,  may  not  an  officer  of  France^  without  vacating  his  com- 
mi(rion,  employ  he  ?  Foreigners  are  often  retained  as  fpiesj 
and  fometimes  pre^led  into  the  fervice  of  a  belligerent  power. 
Vatt^  B.  c.  f.  p.  593,  557.  Grot,  Puff.  Heinec.  170. 
Why.  may  they  not  be  employed  as  conforts  in  cruizing  ?  A 
colourable  commiflion  wis  deemed  fufficient  to  refcue  Captain 
Ballard homz  convi£Hon  for  piracy;  and  if  for  that  purpofe, 
it  ought  furely  to  be  fufficient  to  fave  Talbot^  or  rathert  indeed, 
Hidicij  the  party  really  interefted,  from  a  charge  of  piracy, 
the  forfeiture  of  his  commi0ion,  and  the  lofs  of  the 
prize.  Where  there  is  a  commiffion,  there  can  be  no  piracy. 
2  fVoodes.  \l^,  2  Sir  L.  Jenk.j^j^.  Moll.  64.  and  cap- 
ture by  deputation  under  colour  of  a  commiffion  is  no  piracy, 
though  the  (hip  is  carried  into  the  port  of  a  friend. — a 
Woodes.  426.  Moll  B.  I.  c.  4./  19.  p.  65.  The  cafe  in  a 
Vern.  592,  quoted  for  the  Appellee,  is  the  cafe  oi  Englijhmen^ 
adding  as  fuch,  though  under  a  Savoy  commi/Tion,  again(t  friends 
of  England  \  whereas  the  prefent  cafe  is  that  of  an  American^ 
having  lawfully  expatriated  himfelf,  and  after  becoming  a 
French  citizen,,  receiving  as  fuch  a  commiffion,  and  making* 
prize,  in  a  French  vtiTel,  of  the  property  of  the  enemies  of 
France,  But  even  on  the  point  of  the  commiffion,  it  is- (aid 
in  the  cafe  that  the  prize  might  enure  as  a  droit  of  Admiralty, 
on  the  principle  of  capture  from  an  enemy,  by  an  uncommif- 
fioned  vefTel.  2  IVoodes.  433.  And  there  are  fome  authorities 
that  go  the  length  of  faying  that  capture  by  a  neutral,  where 
there  is  a  commiffion^  is  good.     Lex  Merc.  227.     Com.  Dig% 
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S69.  ad.  But  let  it  be  fuppofed,  in  the  fecond  place,  that  cap-  1795. 
tain  Balhrd  hzd  no  authority  at  all,  this  will  hot  deftroy  captain  v^^v^w' 
Talht's  right  of  capture.  A  piratical  capture  does  not,  it  is 
agreed,  alter  the  property;  2  fVood.  428  to  431.  and  as  Bal^ 
lard^  in  that  cafe,  had  no  right  to  rei2^  the  vefTel,  it  ftill  re- 
mained the  property  of  the  Dutch  owners,  liable  to  be  feized 
aiiy  where  by  the  French^  their  public  enemies.     Fatt,  B.     c. 

/.  p.  Burl  219,  222,  225.  Lee  on  Capt.  2o6»  2  FaL 
26  r.  If,  indeed,  a  friend's  property  is  retaken  from  a  pirate, 
the  friend  {hall  only  pay  falvage ;  but  if  an  enemy's  property  it 
fo  retaken,  the  right  becomes  entire  and  abfolute  in  the  re-capton 
It  would  be  war  in  a  neutral  country,  fay  the  authorities,  to 
fccure  within  her  territory  the  fpoils  of  one  of  the  Belligerent 
parties;  and  is  it  not  a  greater  partiality,  a  more  ftriking  ag- 
greffion,  to  attempt  to  do  fo  on  the  high  feas  ?  It  can  only  be 
by  an  extenfion  of  her  neutral  jurifdidion,  that  the  United 
States  can  pretend  to  invalidate  the  capture,  becaufe  the  pro- 
perty was  in  the  poiTeffion  of  Ballard^  an  American  citizen ; 
and  furely,  the  unlawful  acEl  of  her  own  citizen  can  give  no 
right  or  authority  to  the  United  States^  at  the  expence  of  the 
right  and  authority  of  a  foreign  nation.  If,  upon  the  whole, 
Ballard  hzA  a  colorable  commifllon,  itjuftified  Talbot  i  if  he 
had  no  commiflion,  his  mifcondu£l  on  the  high  feas,  cannot  add 
to  the  fefety  of  the  property  of  the  Dutch,  nor  enlarge  the  ju- 
rifdi6tion  and  power  of  the  United  States  i  and  even  if  Talbot 
had  conforted  with  Ballard^  an  avowed  pirate,  the  prize  would 
be  good  as  a  droit  of  the  French  Admiralty,  though  perhaps 
neither  of  the  captors  acquired  a  property  in  it.  Lex  Merc. 
246,  Moll.  ^.  I,  /  10..  The  fafts,  then,  are  briefly,  that  the 
two  cruizers^were  in'company  when  they  firftfaw  the  Magda^ 
Una  \  that,  for  their  mutual  intereft,  they  afterwards  feparated 
to  purfue  feparate  veflels,  that  both  were  again  in  fight,  how- 
ever, when  the  prize  was  captured,  that  both  took  pofleilion 
of  her,  and  that  both  were  in  pofTeifion  on  her  arrival  p  the 
port  of  Charlefion.,  The  force  of  one  joint  cruizer  is  the 
force  of  both ;  and,  like  joint  tenants,  the  polTcrffion  of  one 
is  the  poflefllon  of  both.  It  cannot  be  faid,  that  fhe  was  iirft 
captured  by  Ballard  \  f«r,  when  two  ihips  are  in  fight,  both 
are  conf: Jered  as  captors ;  both  entitled  to  (hare  in  the  prize. 
2  IFood.  447,  Moll.  b.  I,  f-  2,/  12.  2  Leon.  182*  Doug. 
324,  32S,  and,  therefore,  on  that  footing,  if  Ballard  v^sls  not 
entitled,  either  the  whole  prize  veiled  in  Talbot^  ot  Ballard's 
fhare  was  adroit  of  the  Admiralty  of  France;  hut  America 
could  have  no  pretence  to  hold,  or  releafe,  any  part  of  it.  2 
fFood.  432.  3.  441.  4^6.  2  Fern.  592. 

The  Counfel  for  toe  Appellees  infifted  upon  the  following 
points :  ift.  That  the  capturing  veflTds  wtrc  American  proper- 
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1795.  tv.  ad.  That  even  if  the  vcflMs  were  French  property,  the 
V,,^V>^  iiiftrumentS)  or  aeents,  ufed  toe(Fe£t  the  capture,  were  JtnerU 
can  citizens.  3d.  That  both  vcffels  were  of  American  outfit, 
anc*.  therefore,  the  capture  was  illegal.  4th.  That,  at  all 
evcntSj  Ballard  acquired  no  right  by  the  capture,  and  that 
Taltetj  coming  in  under  him,  could  have  no  higher  precenfions 
than  Ballard  himfelf.  From  this  view,  it  will  be  perceived 
that  the  courfc  of  their  argument  led  principally  to  an  invcf- 
tigarieiiof  the  h&s ;  whence  concluding,  that  the  whole  trahf- 
aoion  was  collufive  and  fraudulent,  on  the  part  of  the  owners 
and  captains  of  the  veflels,  they  cited  authorities  to  ihew,  that 
fraud  vitiates  every  a^  and  that  although  fraud  cannot  be  pre- 
funlcd,  it  may  be  proved  by  circumftances%  3  Cha.  Ca, 
fVils.  230.  3  Co.  778.  81.  I  Burr.  391.  396,  4  /*.  Rep.  39, 

On  the  points  of  law,  the  Counfel  for  die  Appellee,  held  the 
following  doftrines : 

I.  Thzt  Ballard  and  Talht  were  Jmericahs  by  birtii,  and 
had  done  nothing  which  could  work  a  lawful  expatriation.    It 

S  conceded  that  birth  eives  no  property  in  the  mail;  but,  on 
e  principles  of  the  American  government,  he  may  leave  his 
countcy  when  he  pleafes,  provided  it  is  done  bona  Jldcy  with 
good  caufe,  and  under  the  regulations  prefcribed  by  law.  i 
ratf.  B.  I  c.  19./  220.  221.  223. 224.  Grot.  B.  2.  r»  5./  24. 
Puf.  B.  8.  c.  11.  p.  872,  and  provided,  aHb,  that  he  goes  to 
another  ^country,  and  takes  up  his  rcfidence  there,  under  an  open 
and  avowed  declaration  of  his  intention.  Thus,  the  rule  is 
fiiirly  laid  down  in  2  Heinec.  B.  2.  c.  10.  /  230.^.  220;  re- 
quiring  ffjOm  the  emigrant  not  only  an  a£l  of  departure,  with 
the  dclign  to  expatriate,  but  the  aft  of  joining  himfelf  to  ano- 
ther ftate.  .But  a  man  may  be  entitled  to  the;righc  of  citizen- 
ihip  in  two  countries;  and  proving  that  he  is  received  by  a  new 
country,  is  not  fufBcient  to  provc'that  his  own  country  has  fur- 
rendered  him.  If,  indeed,  it  is  lawful  for  one  individual, 
any  number  of  individuals,  may  cxercife  the  right  of  expa- 
triation under  the  circuroftances  contended  for;  and,  then, 
we  might  behold  a  political  monfter,  all  the  citizens  of  a 
country  at  war,  though  the  country  itfelf  is  at  peace. 
There  muft,  therefore,  from  the  nature  of  the  cafe,  be  fome 
reftiamt  on  this  loco-motive  right  :  and  it  is  a  reafonable 
reftraint,  recognised  by  the  beft  writers,  that  it  ftiall  not 
be  exercifed  ciii.er  in  contravention  of  a  national  com- 
paft,  fuch  as  the  American  treaty  wi:h  Holland^  which  dc- 
ckiies  that  the  citizens  of.  cither  party  (ball  not  take  com- 
>  millions  as  privateers  againft  the  other,  jtrt.  19.  or  to  the 
injuiy  of  the  cmierant*s  country.  Vatt.  b.  2.  <.  b.f.  71  to  76. . 
Privateering  by  tlie  fubjefts  ofa  neutral  nation,  is  conhdered  as 
an  in&mous  praftice.     Ibid.  b.  3.  c.i^.f.  229.  and  if  ah  aft 
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committed  by  a  citizen  is  approved  aild  ratified  by  his  coun-  I795« 
try^  they  adopt  the  offence  as  their  own.  Ihid,  b.  2.  c,  6.  f.  i^^^J 
74*  Tne  power  of  regulatine  emigration,  is  an  incident  to 
the  power  of  regulating  natur^ization.  It  is  vefled  excl\ifive- 
ly  in  Congrefs;  znd  the  Virginia  Act,  under  vfhich  Bal/ard 
pretends  to  have  renounced  his  allegiance,  can  have  no  effect 
6n  the  political  rights  of  the  Union.  With  refpect  to  Talbot^ 
his  pretended  expatriation  was  in  itfelf  an  offence,  and,  there- 
fore, cannot  be  a  juftification:  he  failed  from  jfmjrica  in  an 
armed  vefFel,  illeeally  fitted  out,  with  the  defign  of  becoming 
a  privateer,  againll  a  nation  in  peace  and  treaty  with  the  United 
States ;  and  the  fale  of  his  veuel  to  Redick^  was  merely  a  co- 
lour to  the  general  fcheme  of  plunder  and  depredation,  in  which 
Redid  was  a  partaker.  If,  then,  Talbot  i$  to  be  ftlll  confidef- 
ed  as  an  American  citizen,  a£ting4inder  a  French  commiiHon, 
in  capturing  a  Dutch  prize,  reflitution  muft  be  awarded  upon 
the  principle  of  the  dccifion  in  2  f^ern,  592.  Holland  being 
at  peace  with  Jmerica^  though  (he  i^s  at  war  with  France. 

2.  I'hat  even  fuppofing  Talbot^s  expatriation,  and  the  own- 
erfliip  of  his  vcflel,  to  be  fufHcient  to  authorize  his  own  pri- 
vateering, thccircumflances  of  conforting  with  Ballard^  know- 
ing the  American  charaSer  of  Ballard  and  his  vefTel,  were  . 
fufficicnt  to  invalidate  the  capture.  Can  it  be  reafonable,  or 
juft,  that  a  French  privateer  (hould  aiTociate  with  a  pirate,  or 
avail  himfclf  of  the  pov/er  of  jfmericaj  to  feize  the  property  of 
her  allies,  bring  that  property  into  an  American  port,  and,  yet, 
that  an  American  court  of  juflice  fhould  be  incompetent  to  rc- 
drefs  the  grievance  ?  But  the  a£tual  capture  was  made  by 
Ballard^  whofe  right  of  capture  is  abandoned.  The  tortious 
aiSthad  been  compleatcd  before  Talbot  wa?  admitted  by  a  frau- 
dulent concert,  into  a  fhare  of  the  pofTeffion  of  the  veflel;  and 
even  when  admitted,  he  does  not  pretend  to  defeat  the  previ- 
ous occupancy,  or  to  controvert  Ballard's  claim  of  prize. 
Ballardy  (pofl'efTed  by  aflignment  of  a  comihiffion,  which  d'u 
not  authorife  capture,  and  which  was  not,  in  its  nature  irfigna- 
ble)  had  wrongfully  feized  the  vefTel  <}f  an  American  fridnd; 
and,  furely,  if  at  the  time  of  fuch  feizure,  and  before  Talbot 
boarded  the  vefTel,  the  Dutch  owners  had  a  right  to  demand 
jufticc  from  the  United  States j  as  againfl  BdOard,  that  right 
could  not  be  dcflroyed  by  any  immediate  confe(}uenqe .  of  the 
wrong  on  whibh  it  was  founded;  fuch  as  Talbot's  beine  ad- 
mitted by  the  agr^ffor  to  a  joint  pofTeffion.  Befides,  Talbot 
afliilcd  in  arming  Ballard's  vefTel  within  the  neutral  jurifdiiSlion 
of  the  United  Stares ;  and  this,  together  with  the  concert  in  cap- 
tiiiing  x\\e  Magdahna^  amounted  to  a  rclinquifhmcnt,  or  for- 
f;.iture,  ofhiscoaimifnon. 

3.  That  neither  the  lav/  of  nations,  nor  tlic  treaty  between 
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I795*  America  znd  Francey  prevents  the  interference  of  the  judicial 
K^Y^  authority  of  the  United  States,  in  this  cafe ;  and  it  has  already 
been  adjudged,  that  the  Diftrid  Court  has  Admiralty  jurifdic- 
tion,  both  as  a  Pri^e  and  Inftance  Court,  j/nt.  p.  6.  it  is 
enough  to  repel  the  argument  founded  on  the  law  of  nations, 
to  ftate,  that  the  queftion  is  not,  whether  the  court  will  take 
cognizance  of  a  capture,  made  on  the  high  Teas,  by  the  citizens 
of  France,  of  the  property  of  the  enemies  of  that  Republic, 
which  is  a  queftion  that  can  only  be  decided  by  the  courts  of 
the  captor:  but  the  gift  of  the  controverfy  iS— whether  Ame- 
rican citizens  (hall  be  permitted,  under  the  colour  of  a  foreign 
commiflion,  to  make  prize  of  the  property  of  the  friends  of  A- 
merica,  ehhcc  by  their  own  independent  aft,  or  in  coUufion 
and  concert  wkh  a  real  French  privateer  ?.  As  to  the  17th  arti- 
cle of  the  treaty  with  France,  giving  it  a  fair  and  rational  ex- 
pofition,  it  cannot  include  prizes  taken  by  privateers  unlawfully 
equipped  in  the  American  ports;  and  the  vefTels  taken  as  prize, 
muft  not  only  belong  to  the  enemies  of  France,  but  be  fuch  as 
are  taken  bona  fide  by  the  citizens  of  France \  which  was  not 
the  fad  in  the  prefent  inftance* 

On  the  22d  of  Augujt,  1795,  the  Judges  delivered  their  opi- 
nions feriatim. 

,  Paterson,  Jujtice. — The  libel  in  this  caufe  was  exhibited 
by  Jooft  Janfen,  mafter  of  the  Vrouw  Chrijiiana  MagdaUna, 
a  Dutch  brigantine,  owned  by  citizens  of  the  United  Nether* 
lands  \  and  its  prayer  is,  that  Edward  Ballard,  and  all  others, 
having  claim,  may  be  compelled  to  make  rellitution.  The 
Diftrid  Court  direAed  reftitution;  the  Circuit  Court  affirmed 
the  decree;  and  the  caufe  is  now  before  this  court  for  revjfion. 
The  Magdalcna  was  captured  by  Bollard,  or  by  Ballard  and 
Talbot,  and  brought  into  Charlejion,  The  general  queftion  is, 
whether  the  decree  of  reftitution  was  well  awarded.  In  difcuf- 
iing  the  queftion,  it  will  be  ncceflary  to  conlider  the  capture  as 
made, 

I.  By  BalUrd. 

a*  By  Ballard  znd  Talbot. 

1.  By  Ballard.  This  ground  not  being  tenable,  has  been 
almoft  abandoned  in  argument.  It  is,  indeed,  impoffible  to  fu^- 
^eft  aoy  reafon  in  favor  of  the  capture  on  the  part  of  Ballard. 
Who  is  he  ?  A  citizen  of  the  United  States :  For,  although  he 
had  renounced  his  allegiance  to  Virginia,  or  declared  an  in- 
tention of  expatriation,  and  admitting  the  fame  to  have  been 
confti^tionally  done,  and  legally  proved,  yet  he  had  not  emi- 
grated to,  ana  become  t*e  fubjedl  or  citizen  of,  any  foreign 
kingdom  or  republic  He  was  domiciliated  within  the  United 
States,  from  whence  he  had  not-,removed  and  joined  himfelf 
t0  any  other  country,  fettling  there  his  fortune,  and  family. 
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From  VtrginSa^  he  paiTed  \t\xoSi>uth  Carolina^  where  he  failed     1795* 
on  board  the  armed  vtfll-I  called  the  Jmi  di  la  Liberie,     He  \*^>rsj 
failed  from,  and  returned  to,  the  United  SUites^  without  fomuch 
%%  touching  at  any  foreign  port,  during  his  abfence.    In  fhort, 
it  was  a  temporary  abfe)u:e,  and  not  an  entire  departure  from 
the  United  States  \  an  abfence  with  intention  to  return,  as  has 
been  verified  by  his  condu£l  and  the  event,  and  not  a  departure 
with  intention  to  leave  this  country,  and  fettle  in  another. 
Ballard  yf/zSy  andftill  is,  a  citizen  of  the  United  States  \  unlefs, 
perchance,  he  (hould  be  a  citizen  of  the  world.     The  latter 
is  a  creature  of  the  imagination,  and  far  too  refined  for  any 
republic  of  ancient  or  modern  times.     If  however,  he  be  a 
citizen  of  the  world,  the  character  befpeaks  univerfal  benevo- 
lence, and  breathes  peace  on  earth  and  good  will  to  man ;  ic 
forbids  roving  on  the  ocean   in  queft  of  plunder,   and  imp'ies 
amenability  to  every  tribunal.     But  what  is  conclufive  on  this 
head  is,  that  £tf//f7r^  failed  from  this  country  with  ahiniquitoiv 
purpofe,  cum  dolo  et  culpa^  in  the  capacity  of  a  cruizer,  againft 
friendly  powers.     The  thing  itfclfwas  a  crime.     Now  it  is 
an  obvious  principle, Ihat  an  nft  of  illegality  can  never  be  con- 
ftrued  into  an  aA  of  emigration,  or  expatriation.    At  that  rate, 
treafon  and  emigration,  or  treafon  and  expatriation,  would,  ia 
certain  cafes,  be  fynonimous  terms.     The  cr.ufc  of  removal 
muft  be  lawful ;  othcrwife  the  emigrant  a&s  contrary  to  his  duty, 
and  is  judly  charged  with  a  crime.     Can  that  emigration  be 
legal  and  juftifiablc,  v/hich  commits  or  endanf^ers  the  neutrali- 
ty, pcice,  or  fafety  of  the  nation  of  which  the  emigrant  is  a 
member  ?  As  we  have  no  ftatute  of  the  United  States^  on  the 
Uxh]tEt  of  emigration,  I  have  taken  up  the  doftrine  rcfpedling 
it,  as  it  ftands  on  the  broad  bafisofthe  law  of  nat ions  and 
have  argued  accordingly.     That  law  is  in  no  wife  applicable 
to  the  prefcnt  cafe :  for,  Bal/ardy  at  the  time  of  his  taking  the 
command  of  the  jfmi  d:  la  Lihcrte^  and  o^  his  capturing  the 
Magdalena^  was  a  citizen  of  the  United  States  \  he  was  domi- 
ciliated within  the  fame,  and  not  clfcwhcre;  and,  bchdcs,his 
caufc  of  departure,  fuppofing  it  to  have  been  a  tota'  departure 
from  and  ahaiidonmcfit  of  his  country,  was  unwarantahlc,  as 
he  went  from  the  United  StnteSy  in  the  chnriidcr  of  an  illegal 
cruizer.     7*hc  a£l  of  the  Icgiflature  of  Urginiu^  docs  not  ap- 
ply.    Ballard  was  a  citizen  of  Firginitf^  and  ,\\(o  of  tlie  United 
States.    If  the  legiflature  o(  Tirginia  pafs  an  a»5l  fpccifving  the 
caufes  of  expatriation,  and  prefcribing  the  mr.nncr  in  \vh?ch  it 
is  to  be  cffefted  by  the  citizens  of  that  ftate,  wiiat  can  be  its 
operation  on  the  citizens  of  the  United  States  ?  If  the  aft  of 
Virginia  aSccls  Ballard* s  citizcnfhip,  fo  far  as  rcfpcfis  that 
flate,  can  it  touch  his  citizenihip  fo  f^ir  rs  it  regards  the  UnU 
fid  States  ?  Allegiance  to  a  particular   flate,  is  one  thing ; 
Vol.  hi.  X  alle^umce 
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1795.     allegiance  to  the  United  States  is  another.     Will  it  be  faid, 
W^^^  that  the  renunciation  of  allegiance  to  the  former  implies  or 
draws  after  it  a  renunciation  of  allegiance  to  the  latter?  The 
fovereignties  ..are  different  ^  the  allegiance  is   different ;  the 
right  too>  may  be  different.     Our  fituation  being  new,  una- 
voidably creates  new  and  intricate  queftions.     We  have  fo-« 
vereienties  moving  within  a  fovereignty.     Of  courfc  there  is 
complexity  and  difficulty  iu  the  fyftem,  which  requires  a  pene- 
trating eye  fully  to  explore,  and  fteady  and  mafterly  hands  to 
keep  in  unifon  and  order.     A  flight  collificn  may  difturb  the 
ioritiony  of  the  parts,  and  endanger  the  machinery  of  die  whole. 
A  ftatixte  of  the  United  States^  relative  to  expatriation  is  much  * 
.#anied^  efpecially  as  the  common  law  of  England^  is,  by  the  con- 
ftitution  of  fome  of  the  ftatcs,  exprefsly  recognized  and  adopted. 
Befides,  afcertaining  bypoficivelawthe  manner,  in  which  expa- 
triation may  be  effected,  would  obviate  doubts,  render  the  fub- 
]t8t  notorious  and  eafy  of  apprehenfion,  and  furnifh  the  rule 
of  civil  condu£k  on  a  very  intercfting  point. 
,^But  there  is  another  ground)  which  i:cndcTS  the  capture  on 
the  part  of  BcHardj  altogether  unjuftifiable.     The  Jmi  de  la 
Liberie  yrzs  built  i/i  Firginia^  and  is  owned  by  citizens  of  that 
ftate;  fhe  was  fitted  out  as  an  armed  floop  of  war,  in,  and,  i^f 
fuch,  failed  from,  the  United  States^  under  the  command  of  JSi?/- 
brdy  and  cruifed  againft,  and  captured  veflels  belonging  to,  the 
fubjeAs  of  European  powers,  at  peace  with  the  faid  flates.     Such 
was  her  predicament,  when  (he  took  the  Magdalena.    It  is  idle 
to  talk  oiBallarffs  commtffion  ^  if  he  had  any,  it  was  not  a  com- 
miffion  to  cruife  as  a  privateer,  and  if  fo,  it  was  of  ho  validity, 
becaufe  granted  to  an  American  citizen,  by  a  foreign  officer^ 
within  the  jurifdiftion  of  the  United  States.     We  are  not,  how- 
'  ever,  to  prcfume,  that  the  French  Admiral  or  Conful  would  have 
J0ued  a  con^miffien  of  the  latter  kind,  becaufe  it  would  have  been 
a  flagrant  vioUtion  of  the  fovereignty  of  the  United  States ;  and 
of'couffe  incompatible  with  his  official  duty*    Therefore,  it  was 
^ot,  and,  indeed,  could  not,  have  been  a  war  commiffion.     It 
is  not  neceflary,  at  prefent,  to  determine,  whether  ading  under 
colour  of  fuch  a  commiffion  wouljl  be  a  piratical  offence  ?     Eve- 
ry illegal  ad,  or  tranfgreffion^  committed  on  the  high  fcas,  will 
,n(4  amount  to  piracy.     A  capture,  although  noi  piratical,  may 
be  illegal,  and  of  fuch  a  nature  as  to  induce  the  court  to  award 
leflitution. 

It  has  been  urged,  in  argument,  that  the  Ami  de  la  ^Litferte  is 
the  property  of  the  /"r/wr  A  republic.  Theafft-rticn  is  not  war- 
ranted by  the  evidence  j  and  if  it  was,  Would  not,  pcrhnps,  be 
of  iir.y  avail,  fo  as  to  prevent  rcftitutioii  by  the  conpeteiit  au- 
thoriryw  The  proof  is  clear  and' fatiffkAo. ;. ,  that  the  was  an 
^//2fr/V ja  v^i^'cl,  owned  by  citizens  of  tl^c  United  67tf/t/,  and 
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ftill  continues  to  be  fo.  The  evidence  in  fupport  of  her  being  1795. 
French  property  is  extremely  weak  and  futilej  it  makes  no  im-  v^^v^^ 
preffion,  it  merits  no  attention.  But  if  the  Am  di  h  LiberU  be 
the  property  of  the  Fnnch  Republic,  it  might  admit  of  a  doubt, 
whether  it  would  be  available,  fo  as  to  legalife  her  captures 
and  prevent  reftoration  ;  becaufe  (he  was,  after  the  falc  /'if  any 
to^k  place)  to  the  repviblic,  an  J  b?f:)re  her  departure  from,  and 
while  fhe  remained  in,  the  Uniud  States,  fitted  out  ^s  ^n  armed 
vefTel  of  war  ;  from  whence  in  fuch  capacity,  and  conr.manded 
by  Ballard,  an  American  citizen,  Ihe  fet  fail,  and  made  capture 
of  veffcls  belonging  to  citizens  of  the  United  Netherlands,  'Th\i 
United  States  would,  perhaps,  be  botmd,  both  by  the  law  of  n:'r 
tions  and  an  exprefs  ftipulation  in  their  treaty  wirh  the  Dutch, 
to  reftore  fuch  captured  veffels,  when  brought  within  their  ju- 
rifdidion,  efpecially  if  they  haJ  not  been  proceeded  upon  to  cc)i»- 
demitation  in  the  Admiralty  of  France^  On  this,  however,  I 
give  no  opinion,  ir'hc  United  States  are  neutral  in  the  prefcnt 
war ;  thcv  take  no  part  in  it ;  they  remain  common  friends  to 
all  the  belligerent  powers,  not  favoring  the  arms  of  one  to  the 
detriment  of  the  others.  An  ex2&  impartiality  muft  mark  their 
condu£t  towalrds  the  parties  at  war ;  for,  if  thev  favour  one  to  the 
injury  of  the  other,  it  would  be  a  departure  from  pacific  princi- 
ples, and  indicative  of  an  hoftlle  difpofition.  It  v/ould  be  a  frau- 
dulent neutrality.  To  this  rule  there  is  no  exception,  but  what 
arifes  from  the  obligation  of  antecedent  treaties,  which  ou^ht 
to  be  reJigioufhr  obfcrved.  If,  therefore,  thejcapture  of  the  Mag^ 
dalena  was  effected  by  Ballard  alone,  it  muft  oe  pronauncedto 
be  illegal,  and  of  courfe  the  decree  of  reftitution  is  juft  and  pro- 
per.    This  leads  us, 

II.  To  confider  the  capture  as  having  been  made  by  Ballard. 
and  TalboU  Talbot  comrr.andcd  the  privateer  U  Amide  la  Point  a 
Plsrek  The  queftion  is,aS  the  MagdaUna  ft  ruck  to  and  was  made 
prize  of  by  Baltard,  and  as  Talbot,  who  knew  his  fituation,  aided 
in  his  equipment,  and  acted  in  confederacy  with  him,  afterwards 
had  a  fort  of  joint  poffeflion,  whether  Talbot  c^n  detain  her  as 
prize  by  virtue  of  his  French  comdiifllon  ?  To  fupport  the  validi- 
ty of  7V/^9/'j  claim  it  is  contended,  that  Btf/A/r^/ had  nocommif- 
(lon  or  an  inadequate  one,  and  therefore  his  capture  was  illegal : 
That  it  was  lawful  for  Talbot  to  take  pofteftion  of  the  (hip  fo 
captured,  hcwigz  Dutch  bottom,  as  the  United  Netherlands 
were  at. open  war  and  enmity  with  the  French  republic,  and 
Talbot  was  a  naturalized  /'V'^c^  citizen,  ading  under  a  regular 
commiffion  from  the  CTCVernor  of  Guadaloupe,  It  has  been  al- 
ready obferved,  that  Ballard  was  a  citizen  of  the  United  Statics,-, 
that  the  Ami  de  la  Liberte,  of  which  he  had  the  command,  was 
fitted  out  and  armed  as  a  veflTel  of  war  in  the  United  States  \  thiit 
9S  fuch  lh.c  failed  from  the  Upiited  States,  and  cruifed  againil 
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1795.  nations  at  peace  and  in  amity  with  the  faid  ftates.  T*hefe  afts 
O^/^^iw'  were  direA  ^nd  daring  violations  of  the  principles  of  neutral  itVf 
and  highlv  criminal  by  the  law  of  nations.  In  efFcSinjj  this 
ftate  of  thines,  how  far  was  Talbot  inftrumental  and  aftivc  ? 
What  was  nis  knowledge,  his  agency,  his  participation,  his 
conduct  in  thebufinefs  ?  It  appears  in  evidence,  that  Talbot 
cxpefted  Ballard  at  Tybee  ;  that  he  waited  for  him  there  feve- 
rai  days;  that  he  fct  fail  without  him,  and  in  a  fbort  time  re- 
turned to  his  former  ftation.  This  indicates  contrivance  and 
a  previous  communication  of  dcfigns.  At  length  Ballard  ap- 
peared. •  On  his  arrival,  Talbot  put  on  board  the  Ami  de  la  Li- 
berte^  in  Savannah  river,  and  confefTedly  within  the  jurifdic- 
tion  of  the  United  State s^  four  cannon,  which  he  had  brought 
for  the.purpofe.  Were  ihefe  guns  furnifhcd  by  order  of  the 
French  Conful  ?  The  infinuation  is  equally  unfounded  and 
di (honorable.  They  alfo  fired  a  falute,  and  hailed  Sinclair^  a 
C)K\zci\  of  the  United  States^  as  an  owner.  An  incident  of 
this  kind,  at  fuch  a  moment,  has  the  efFe<St  of  illumination. 
Talbot  knew  Ballard's  fituation,  and  in  particular  aided  in  fit- 
ting out  the  yfmi  de  la  Liberie  by  furniftiing  her  with  guns. 
Without  this  affiftance  (he  would  not  have  been  in  a  (bte  for 
war.  An  efTential  part  of  the  outfit,  therefore,  was  provided 
bv  Talbot,  7'he  equipment  being  thus  completed,  the  two 
pi  i  vateers  wtnt  to  fca.  When  on  the  ocean,  they  afled  in  con- 
cert; they  cruize  together^  they  fought  together,  they  captur- 
ed together.  Talbot  knew  that  Ballard  had  no  commiihon ; 
be  fo  ftates  it  in  his  claim:  the  fads  confirm  the  ftatement ; 
for,  about  an  hour  after  Ballard  had  captured  the  Magdalena^ 
he  came  up,  and  took  a  joint  pofTeflion,  hoping  to  cover  the 
capture  by  his  commifHon,  and  thus  to  Icgalife  Ballard^s  fpoli- 
ation.  How  filly  and  contemptible  is  cunning — how  vile  and 
debafing  is  fraud.  Infurni(hing  Ballard  with  guns,  in  aidini^ 
him  to  arm  and  outfit,  in  co-operating  with  him  on  the  high 
f;;a«,  and  nfing  him  as  the  inftrumeut  and  means  of  capturing 
vefTcls,  Talbot  afTumed  a  new  character,  and  inftead  of  purfu- 
ing  hiscommiflion  adfccd  in  oppofition  to  it.  If  he  was  a  French 
citizen,  duly  naturalized,  and  if,  as  fuch,  hehad  acommiffion, 
fiiirly  obtained,  he  was  authorized  to  capture  (kips  belonging 
to  the  enemic-s  of  the*  French  Republic,  but  not  warranto!  in 
feducing  the  citizens  of  neutral  nations  from  their  duty,  and 
afTifting  'them  in  committing  depredations  upon  friendly  pow- 
ers. His  commiffion  did  not  authorize  him  to  abet  the  preda- 
tory fchemes  of  an  iliegid  cruifer  on  the  high  fcas  j  and  if  he 
unaertook  to  dofo,  h:  unqueftionably  deviated  from  the  path 
of  duty.  'Jalbotvn^  an  original  trefpafier,  for  he  was  con- 
cerned in  the  illegal  outfit  of  the  Ami  de  la  Liberte.  Shall  he 
then  reapany  benefit  from  her  captures,  when  brought  within 
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ths  United  StaUsi  Befidef,  it  is  in  evidence,  that  Ballard  1795 
took  pofleffion  firft  of  the  MagdalenOy  and  put  on  boaid  jf  her  k^  #v- 
a  prize-mafter  and  feme  hands  ;  Talbot^  in  about  an  hour,  af- 
ter, came  up,  and  alfo  put  on  board  a  prize-mafter,  and  other 
men.  The  pofleflion  in  the  firft  inftance  was  Ballard's ;  he 
was  not  oufted  of  it ;  the?  prey  was  not  taken  from  him ;  in- 
<^eed,  it  was  never  intended  to  deprive  him  of  it.  So  far  from 
it,  that  it  was  an  artifice  to  cover  the  booty.  Talbot* 5  polfef- 
fion  was  gained  by  a  fraudulent  cooperation  with  Ballard^  a  citi- 
zen of  the  United  States^  and  was  a  mere  fetch  or  contrivance 
in  order  to  fecure  the  capture.  Ballard  ftill  continued  in  oof- 
feffion.  The  Magdalena  thus  taken  and  poffc fled,  was  carried 
into  Charlejlon.  Can  there  be  a  doubt  with  rcfpedi  to  reftoia- 
tion  ?  Stating  the  cafe  anfwers  thequeftion.  It  has  been  faid 
that  Ballard  had  a  commiffion,  and  aAtd  under  it.  l^e  point 
has  already  been  Confidered,  and  indeed  is  not  worth  debating; 
the  commiffion,  if  any,  was  illegsil,  and  of  courfe  the  feizures 
were  fo.  But  then  what  efie£l  nas  this  upon  Talbot  i  Does 
it  make  his  cafe  better  or  worfe  7  The  truth  is,  that  Talbot 
knew  that  Ballard  had  no  commiflion,  and  he  alfo  knew  the 
precife  cafe  and  fituation  of  the  Ami  de  la  Liberie  j  to  whom 
flie  belonged,  where  fitted  out,  and  for  what  purpofe.  Talbot 
gave  BalTardguns  within  the  jurifdiftionof  the  United  States^ 
and  thus  aided  in  makine  him  an  illeeal  cruizer ;  he  conforted 
and  a£bed  with  him,  and  was  a  participant  in  the  iniquity  and 
fraud.  In  (hort,  Ballard  toolc  the  Magdalena^  had  the  poflef- 
fion of  her,  and  kept  it ;  Talbot  was  in  under  Ballard  by  con- 
nivance and  fraud,  not  with  a  view-  to  ouft  .him  of  the  prize, 
but  to  cover  and  fecure  it ;  not  with  a  view  to  bring  him  into 
judgment  as  a  tranfgreflor  againft  the  law  of  nations,  but  to. 
intercept  the  ftroke  of  Juftice  and  prevent  his  being  puniflied. 
If  Talbot  procured  poueffion  of  the  Magdalena  through  the 
medium  of  Ballard^  a  citizen  of  the  United  States^  and  then 
brought  her  within  the  jurifdiftionof  the  faid  States,  would  it 
not  be  the  duty  of  the  competent  authority  to  order  her  to  be 
reftored  ?  The  principle  d^ucible  from  the  law  of  nations, 
is  plain; — ^you  (hall  not  make  ufe  of  our  neutral  arm,  to  capture 
vcflels  of  your  enemies,  but  of  our  friends.  If  you  do,  arid 
bring  tlie  captured  veflcls  within  our  jurifdiftion,  rcftitution 
will  be  awarded.  Both  the  powers,  in  the  preGnt  inftance, 
though  enemies  to  each  other,  are  friends  of  thcUnited  States ; 
whofe  citizens  ought  to  preferve  a  neutral  attitude;  and  (hould 
not  affift  either  party  in  their  hoftile  operations.  But  if,  as  is 
agreed  on  all  hands,  Ballard  firft  took  pofleflton  of  the  Mag^ 
Halenay  and  if  he  continutd  in  pofleffion,  and  brought  her 
within  the  jurifdi£lion  of  the  United  State Sy  which  I  take  to  be 
the  cafe,  then  no  queftion  can  arife  with  r^lped  to  the  legality 
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179;.  of  reftitution.  It  is  an  zSt  of  juftice,  refuking  ft-om  the  law 
v^^V^^  of  natioris,  to  reftore  to  the  friendly  power  thepoflefion  of  his 
veflei,  which  a  citizen  of  the  United  States  illegally  obtained^ 
and  to  place  Jopjl  Janfen^  the  mafter  of  the  MagdaUna^  in  his 
former  (hite^  from  whence  he  had  been  removed  by  the  impro- 
per interference,  and  hoftiie  demeanor  of  Ballard,  Befides,  it 
IS  right  to  conduct  allcaies  of  this  kind,  in  fuch  a  manner,  as 
that  the  perfons  guiky  of  fraud,  (hould  not  gain  by  it.  Hence 
the  efficacy  of  the  legal  principle,  that  no  man  frail  fet  up  his 
own  fraud  or  iniquitv,  as  a  ground  of  at^ion  or  defence.  This 
maxim  applies  fbrcioly  to  the  prefcnt  cafe,  which,  in  m^  ap- 
prehenfion,  is  a  fraud  upon  the  principles  of  neutrality,  a 
fraud  upon  the  Jaw  of  nations,  and  aninfuk,  as  well  as  a  fraud, 
againft  the  United  States^  and  the  Republic  of  France, 

I  am,  therefore,  of  opinion,  that  the  decree  of  the  Circuit 
Court  ought  to  be  affirmed.  Being  clear  on  the  preceding 
points,  it  fuperfedes  the  neceffity  of  deciding  upon  other  great 

Jueftions  in  thecaufe  ;  fuch  as,  whether  Redtck  and  Talbot  were 
Tench  citizens;  whether  the  bill  of  fale  was  colourable  suid 
fraudulent;  whether.  <K^^/Vi,  if  a /r^nr/^  citizen,  did  not  lend 
his  name  as  a  cover  ;  and  whether  the  property  did  not  conti- 
nue in  Sinclair  znA  tVilfon^  citizens  of  the  United  States. 

Iredell^  j^ujiice. — In  delivering  my  opinion  on  the  great 
points  arififlg  m  this  cafe,  I  (ball  divide  the  confideration  of  it 
under  the  fouowiHg  heads: 

I.  Whether  the  Diftrid  Court  had  jurifdi£liou^rimi7  facie 
iipon  the  fubjeA' matter  of  the  Kbel,  taking  for  granted  that  the 
allegations  m  it  were  true. 

2*  Admitting  that  the  court  had  jurifdiAion  prima  facie^ 
whether  IVilliam  Talbot  had  ftated  and  fupported  a  cafe  fufficient 
to  entitle  him  to  hold  the  property  a^  prize,  exempt  from  die 
jurifdi£bion  and  controul  of  the  Diftri£b  Court.  . 

I.  The  firft  enquirv  is. 

Whether  the  diftri^  Court  had  jurifJi£lion  prima  facie  up- 
on the  fubjeifl  matter  of  the  libel,  taking  for  granted  that  the 
allegations  in  it  were  true. 

Thefe  allejzations  in  fubftance  are. 

That  the  mip  was  taken  on  the  high  fcas,  by  a  fchooner  cal- 
led VAmi  de  la  Lib'ertt^  commanded  oy  Edward  Ballardy  who 
hr.d  rio  lawful  commiffion,  to  take  her  as  the  property  of  an  en- 
epiy  of  the  French  Republic,  under  whofe  authority  the  cap- 
ture was  plledgedto  be  made. 

That  jyHliam  Tajboty  who  came  up  after  the  furrender,  and 
put  fome  men  on  board,  wl'^n  the  prize  was  in  pofleffion  of 
Ballard^  1iad  alfo  no  lawJFul  commiffion  for  the  pUrpofe  of  fuch 
a  capture,  being  an  American  citizen,  and  his  owners  Ameri- 
can citizens  liicewife. 
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That  there  was  fraud  and  collufion  between  Talbot  and  Bal*     1 755. 
iardj  both  veflels  being  in  h£t  the  property  of  the  fame  owners,  K^^^)r\J 
IVilfin  and  Sincliar^  uriw)  were  American  citizens. 

Such,  fubftantially,  are  the  allegations  of  the  libel,  and  ad« 
mitting  thcni  to  be  true,, nothing  is  more  dear  than  that  the 
capture  was  unlawful. 

But  it  is  objeflcd  that  this  is  a  queftion  of  prize  or  tioprize^ 
and  whether  the  (hip  was  lawfully  a  prize,  or  not,  is  for  fome 
court  of  the  French  Kemiblic  alone  to  determine,  under  whofe 
authority  Ballard  and  Talbot  alledge  they  aAed ;  and  it  is  con- 
tended, that  the  capture  in  queftion  being  of  a  Dutch  (hip,  and 
not  an  American^  the  United  States  have  no  right  to  decide 
adifpute  between  the  Dutch  2S\d  the  French j  in  regard  to  a 
captureon  the  high  fcas, claimed  as  lawful  by  one  party,  and  deni- 
ed to  be  fuch  by  the  other,  fince  fuch  an  interpofition  would  be 
equally  a  violation  of  the  law  of  nations,  and  of  the  17th  article 
of  the  treaty  with  France. 

To  this  objeSion,  the  following  anfwers  appear  to  me  to  be 
fatisfa£iory  : 

1.  That  it  is  tnir,  both  by  the  law  of  nations,  and  the  trea- 
ty with  Franccy  if  a  French  privateer  brings  an  enemy's  ihip 
into  our  ports,  which  (he  has  taken  as  prize  on'  the  liigh  feas, 
the  United  States^  as  i  nation,  have  no  right  to  detain  her, 
or  make  any  enquiry  into  the  circuniftances  of  the  capture.    , 

But  this  exemption  from  enquiry,  by  piir  courts  of  'uftice, 
in  this  refpeft,  only  belongs  to  a  French  privateer^  lawfully  cmn-- 
miffionedy  and,  therefore,  if  a  vefTel  claims  that  exemption,  but 
does  not  appear  to  be  duly  entitled  to  it,  it  is  the  exprcfs  duty 
of  the  court,  upon  application,  to  make  enquirV,  whether  Jhi 
isthe  yejfeljhe  pretenas  to  bcy  fmcc  her  title  to  (uch  exemptioa 
depends  on  that  very  faSf. 

Otherwifc,  any  veifcl  whatever,  under  a  colour  of  that  kind, 
might  capture  with  impunity,  and  defy  all  enquiry,  if  fhe  kept 
out  of  a  French  port,  equally  in  violation  of  the  law  of  nations, 
•and  infuUing  to  the  French  Republic,  which,  from  a  regard  to 
its  own  honour  and  a  prinoiple  of  juftice,  would  undoubtedly 
difdain  ail  piratical  aififtance.  She  might  fay,  now,  I  truft, 
with  as  miich  truth  as  dignity,  Non  tali  auxilio^  nee  Defenfori" 
hut  ijlis  tempNS  eget, 

2.  That  iucK  an  enquiry  being  thus  proper  to  be  made,  if 
upon  the  enquiry  it  (hall  appear,  that  the  veffd  pretending  to 
be  a  lawful  privateer,  is  really  not  fuch,  but  ufes  a  colourable 
commiffion  for  the  purpofes  of  plunder,  (he  is  to  be  con(idcr-.> 
ed  by  the  law  of  nations,  fo  far  at  leaft  as- a  transfer  of  proper- 
ty is  concerned,  or  a  title  to  hold  it  infiftcd  upon,  in  the  fame 
light  as  having  no  commillion  at  ail. 

3.  That  prima  facie  all  piracies  and  trefpaflTcs  committed 
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'795-    againft  the  ^tiicra)  law  of  nations,  are  enquirable,  and  maybe  I 

^^-"Vn^  proceeded  agninft,  in  any  nation  where  no  fpecial  exemption 
can  bs  maint;;inei  either  by  the  general  law  of  nations,  or 
by  fcin:e  treaty  which  forbids  or  reftrains  it. 

Jt  is  exprefsly  held,  in  an  authority  quoted  ,l  Lex  Merca^ 
tort  a  252.  "  That  if  a  Spaniard  robs  2^ Frenchman  on  the  high 
**  feas,  their  princes  being  both  then  in  amity  with  the  crown 
**  of  England^  and  the  (hip  is  brought  into  a  port  in  England^ 
"  the  Frenchman  may  proceed  criminaliUr  againft  the  Spani^ 
"  ard^  to  punifli  him,  and  chilitery  to  have  reftitution  of  his 
"  veflel."  The  authorities  referred  to  are,  Selden  mare  claus. 
Lib,  I  chap,  27.  Grotius  de  Jure  Belli  et  Pacisy  b,  3.  c,  9. 
f,  16.  both  b«X)ks  of  very  high  authoritj'. 

What  is  called  robbery  on  the  land,  is  piracy  if  committed 
atfca.  3  In  ft,  113.  i  Com,  Dig,  269.  And  as  every  robbery  on 
land  includes  a  trefpafs,  fo  does  every  pitacy  atfea.  i  Com. 
Dig,  2()i,  Confequently,  if  there  bean  unlawful  taking,  it 
may  be  piracy  or  trefpafs  according  to  the  circumftances  of 
the  cafe,  both  being  equally  unlawful,  though  one  a  higher 
fpecics  of  offence  than  the  other,  which  cannot  alter  the  intrin- 
Ac  illegality  of  the  hGt  common  to.  both,  but  only  cccafion  a 
greater  or  Itfs  degree  of  punilhment  proportioned  to  the  nature 
ik^f  the  offence.  It  is,  therefere,  no  anfwer  to  fay,  in  bar  of 
reftitution,  that  no  piracy  has  been  committed,  and  therefore 
no  reftitution  is  to  follow,  Ance,  if  a  trefpafs  has  been  com- 
mitted, though  not  a  piracy,  reftitution  is  equally  proper  as  if 
the  offence  had  amounted  to  piracy  itfelf. 

4*  That  by  a  due  confideration  of  the  law  of  nations,  wliat- 
ever  opinions  may  have  prevailed  formerly  to  the  contrary, 
no  hoftilities  of  any  kind,  except  in  ^neceffary  fclf-defencc, 
can  lawfully  be  pracSifed  by  onejndividual  of  a  nation,  againft 
an  individual  of  any  other  nation  at  enmity  with  it,  but  in  vir- 
tue of  fome  public  authority.  War  can  alone  be  entered  into 
by  national  authority ;  it  is  inftitutcd  for  national  purpofes, 
and  direded  to  national  objeds ;  and  each  individual  on  both 
fides  is  engaged  in  it  as  a  member  of  the  fociety  to  which  he 
belongs,  not  from  motives  of  perfonal  malignity  and  ill  will. 
He  is  not  to  fly  like  a  tyger  upon  his  prey,  the  moment  he  fees 
an  individual  of  his  enemy  before  him.  Such  favage  nations, 
I  believe,  obtained  formerly.  Thank  God,  more  rational  ones 
have  fucceedc*],  and  a  liberal  man  can  frequently  fee  great  in- 
tegrity and  honor  on  both  fides,  though  different  and  irrecon- 
cileable  views  of  national  intereft  or  principles  may  unfortu* 
.nately  engage  two  nations  in  hoftility.  Even  in  the  cafe  of  one 
enemy  againft  another  enemy,  therefore,  there  is  no  colour  of 
juftification  for^any  offenfive  hoftils  aft,  unie(s  it  be  aucborifed 
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by  fofpc  aft  of  the  government  giving  the  public  conftitutional     1795 
fanftion  to  it.  ^ 

5.  That  notwithftanding  an  apparent  contrariety  9f  opinions 
on  fhis  fubj.-rt,  it  would  be  crfy  to  {hew,  upon  principle,  \i 
not  by  authoniy,  that  fuch  hoftility  committed  without  pub- 
lic auihoriiy  on  the  high  fens,  ig  not  merely  an  offence 
agair  ft  the  nation  of'che  individual  committing  the  inj^iry,  but 
alfoagainit  the  law  of  nations,  and,  ofourfe,  cognizable  in 
other  counrrics  :  But  thut  is  not  material  in  the  prefent  ftagc 
of  the  enquiry,  which  affefts  only  the  conduft  of  our  own  citi- 
zens in  our  own  vcflTcls,  attacking  and  takinc:>  under  colour 
of  a  foreign  commilfion,  on  the  high  feas,  goods  of  our  friends. 

This  is  fo  palpable  a  violation  of  our  own  law  (I  mean  the 
common  law,  of  which  the  law  of  nations  is  a  p?.rt,  as  it  fub- 
fifted  cither  before  the  aft  of  Congrefs  on  the  fubjeft,  or  fince 
that  has  provided  a  particular  manner  of  enforcing  it,)  as  well 
as  of  the  law  of  nations  generally ;  that  I  cannot  entertain  the 
flightcft  doubt,  but  that  upon  the  cafe  of  the  libel, /nW  facie^ 
the  Diflrift  Court  had  juril'diftion. 

2.  The  next  enquiry  is, 

Whether  William  Talbot  has  ftated  and  fupported  a  cafe 
fufficient  to  entitle  htm  to  hold  the  property  as  prize,  exempt 
from  the  jurifdiftionof  the  Diftrict  Court. 

This  claim  is  grounded  as  follows : 

I.  That  at  the  time  of  his  receiving  the  commiffion,  and  at 
the  time  of  the  capture,  he  was  a  real  French  citizen,  and  his 
veflel  was  French  property,  viz.  the  property  of  Samuel  Re- 
dicJtj  a  French  citizen  at  Point-a-Pitre  in  Guadaloupe. 
.  2.  That  he  had  a  lawful  commillion  to  cruize  from  xht  French 
Republic. 

3I  That  whether  Ballard  had  a  lawful  commiflion  or  not, 
he  himfeif  was  lawful:y  entitled:  i.  To  j>art,  if  Ballard  had 
a  lawful  coninjfllon,  as  having  been  in  fight  at  the  time  of  the 
capture,  and  therefore  contributing  to  intimidate  the  enemy 
into  a  fun ewdcr  upon  the  common  principle.  2.  If  Ballard 
had  no  lawful  commifiion,  and  is  to  he  cor-'dered  as  a  pirate^ 
his  capture  did  not  change  the  propcrfv;  of  courfe,  it  remain- 
ed Diitch^  and  he,  as  captain  of  a  French  privateer,  had  a 
right  to  feize  and  retain  it. 

The  fijft  point  to  be  cohfidcred  is, 
Whether    'lalbat  at  the  time  of  his  receiving  the  commif&on^ 
and  at  the  tinK*  of  the  capture,  was  a  French  citizen. 

This  involves  the  great  queftion  as  to  the  right  of  expatria- 
tion, upon  which  fo  much  has  been  faid  in  this  caufc.  Per- 
haps it  is  not  neceffary  it  (hould  be  explicitly  decided  on  this 
occafion;  but  I  Ihiill  freely  exprefs  my  fentinients  on  the  fub- 
ject.  That 
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1795*  "^^^^  ^  ^^  ou{|ht  not  to  be  a  flave(  that  he  fliould  not  be 
K^'Y^J  confined  againft  his  will  to  a  particular  fpot^  becaufe  he  hap« 
pened  to  draw  bis  firft  breath  upon  it ;  that  he  fliouId  not  be 
compelled  to  continue  in  a  focienr  to  which  he  is  accidentally 
attached,  when  he  can  better  his  iituation  elfewhere,  much  le» 
wjien  he  muft  ftarve  in  one  country,  and  may  live  comfortably 
in  another ;  are  pofidons  which  I  bold  as  ftronely  as  any  man, 
and  they  are  fudb  as  mofl  nations  in  the  world  appear  dearly 
Co  recognize- 

The  only  difFerence  of  opinion  is,  as  to  the  proper  manner 
of  executing  this  rights 

Some  hold,  that  it  is  a  natural  unalienable  right  in  each  indi- 
vidual i  that  it  is  a  right  upon  which  no  ad  oif  legiflation  can 
lawfully  be  exercifed,  inafmuch  as  a  legiflaturc  might  impofe 
dangerous  refbaints  upon  it ;  and,  of  courfe,  it  muft  be  left  to 
every  man's  will  and  pleafure,  to  go  off,  when,  and  in  what 
manner,  he  pleafes. 

This  opinion  is  deferving  of  more  deference,  becauTe  it  ap- 
pears  to  have  the  fanfkion  of  the  Conftitution  of  this  ftate,  if 
not  of  fome  other  ftates  in  the  Union. 

I  muft,  howeveti  prefume  to  differ  from  it,  for  the  following 
reafbns : 

I.  It  is  not  the  exercife  of  a  natural  right,  in  which  the  in* 
dividual  is  to  be  confidered  as  alone  concerned.  As  every  man 
is  entitled  to  claim  rights  in  fociety,  which  it  is  the  duty  of  the 
fociety  tp  proteAj  he,  in  his  turn,  is  under  a  folemn  obliga- 
tion to  difcharge  all  thofe  duties  fiithfully,  which  he  owes,  as  a 
citizen,  to  the  fociety  of  which  he  is  a  member,  and  as  a  man 
to  the  feveral  members  of  the  foCiety  individually  with  whom 
be  is  afTociated*  Therefore,  if  he  has  been  in  the  exercife  of 
any  public  truft,  for  which  be  has  not  fully  accounted,  he 
ought  not  to  leave  the  fociety  until  he  has  accounted  for  it. 
If  he  owes  money,  he  ought  not  to  quit  the  country,  and  carry 
all  bi^  property  with  him,  without  leave  of  his  creditors.  Ma- 
ny other  cafes  might  be  put,  (hewing  the  importance  of  the 
public  having  fomeJiold  of  him,  until  he  has  fairly  performed 
all  thofe  duties  which  remain  unperformed,  before  he  can  ho- 
neftly  abandon  the  fociety  forever.  But  it  is  faid,  his  ceafing 
to  be  a  citizen,  does  not  deprive  the  public,  or  any  individuu 
of  it,  of  remedies  in  thcfe  refpefts  :  Vet  the  right  of  emigra- 
tion isf  aid  to  carry  with  it  the  right  of  removing  his  family, 
and  efFefts.     What  hold  have  they  of  him  afterwards  ? 

2.  Some  writers  on  the  fubjc«  of  expatriation  fay,  a  man 
fbal  not  expatriate  in  a  time  of  war,  fo  as  to  do  a  prejudice 
to  his  countiy.  But  if  it  be  a  natural,  unalienable,  rif  ht,  upon 
the  footing  of  mere  private  will,  who  can  fay  this  (hall  not  be 
exerciled  in  time  of  war,  as  well  as  in  time  of  peace,  fince  the 
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individual,  upon  that  principle,  is  to  think  ctf*  hiifiielf  Onty  \  I    1795. 
therefore,  think,  with  one  of  the  gentlemen  for  the  defendant^  K^f^ 
that  the  principle  goe%  to  a  ftate  of  war,  as  well  as  peace,  and 
it  maft  involve  a  time  of  the  greateft  public  calamity,  as  well 
as  the  profoundeft  tranquillity, 

3.  The  very  ftatemencof  an  exception  in  time  ofwar^fhcvrs 
A?.t  ths  writers  on  the  law  of  nations,  upon  the  lubjeA  in  ge- 
neral, plainly  mean,  not  that  it  is  a  right  to  be  always  exer- 
^ifcd  withoiit  the  leaft  reftraint  of  his  own  will  and  pleafure, 
but  that  it  is  a  reafonablc  and  moral  right  which  every  man 
ought  to  be  allowed  to  cxcrcife,  with  no  other  limitation  than 
foch  as  the  public  fafety  or  intercft  requires,  to  which  all  pri- 
vate rights  ought  and  muft  forever  give  way.  And  if  in  any 
government,  principles  of  p;itriotifm  and  public  good  ought  to 
predominate  over  mere  private  inclination,  furely  thev  ought 
to  do  fo  in  a  Republic  founded  on  the  very  bafis  of  equal  rights^ 
to  be  perfectly  enjoyed  in  every  inftance,  where  the  public  good 
does  not  require  a  reftraint. 

4.  In  fome  inftanccs,  even  in  time  of  war^  expatriation  may 
fairly  be  permitted.  It  ought  not  then  to  be.  reftrained.  But 
who  is  to  permit  it  ?  The  Legiflature  furely ;  the  cbnftant 
guardian  of  the  public  intcreft,  where  a  new  law  is  to  be  made, 
or  an  old  one  ditpenfed  with*  If  the^  may  take  cognizance  in 
6ne  inftance,  (as  for  example,  in  time  of  war)  becaufe  the 
public  (afety  may  require  it,  why  not  in  any  other  inftancet 
where  the  public  (afety,  for  fome  unknown  caufe,  may  equally 
require  it  ?  ^  Upon  the  eve  of  a  war,  it  may  be  ftill  more  im- 
portant to  exercife  it,  as  we  often  fee  in  cafe  of  embargoes. 

5.  The  fuppofition,  that  the  power  may  be  abufed,  is  of  no 
importance,  if  the  public  good  requires  its  exercife.  This  fe-  ^ 
veilih  jealoufy,  is  a  paflion  that  can  never,  be  fatisfied.  No 
man  denies  the  propriety  of  the  Legiflature  having  a  taxative 
power.  Suppofe  it  {hould  be  ferioufly  objcAed  to,  becaufe  die 
Legiflature  might  tax  to  the  amount  of  iqf.  in  the  pound  f 
They  have  the  power^  but  does  any  man  fear  the  exercife  of  it  f 

A  Legiflature  muft  poflefs  every  power  ncceflary  to  the  mak- 
ing of  laws*  When  conftru<Sed  as  ours  i;:,  there  is  no  danger 
of  any  material  abufe.  But  a  Legiflature  mt/ft  be  weak  to  the 
extremeft  verge  of  folly,  to  wifh  to  retain  any  /han  as  a  citi- 
zen, whofe  heirt  and  aflTcftions  are  fixed  on  a  foreign  country, 
in  preference  to  his  own.  They  would  naturally  wifli  to  get 
rid  of  him  as  foon  as  thev  could,  and,  therefore,  perhaps,  the 
proper  precaution  would  oe,  to  rcftrain  aAsof  baniihment,  (if 
fuch  could  |>e  at  all  permitted)  rather  than  to  limit  the  legifla. 
tivecontroul  over  expatriation.  But  is  there  no  danger  of 
abufe  on  the  other  fide  ?  Have  not  all  the  contentious  about 
expatriation  In  the  courts,  arifen  from  a  want  of  the  $x§rcife 
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1795.    of  this  viry  authority  ?    For,  if  the  Legiflature  had  prefcribed 

^v^«**^  a  mode,  every  one  would  know,  whether  it  had  or  had  not  been 

purfued  and  all  rights^  private  as   well  as  public^  would  be 

equally  guarded  \  but  upon  the  prefcnt  dodrincy  no  rights  are 

fccured,  but  thofe  of  the  expatriator  himfelf. 

I,  therefore,  have  no  doubt,  that  when  the  queftion  is  in  re- 
gard to  a  citizen  of  any  country,  whofe  conftitution  has  not 
prohibited  the  exercife  of  the  legiflative  power  in  this  inihince. 
It  not  only  is  a  proper  inftance  in  which  it  may  be  exercifcd^ 
but  it  is  the  duty  of  the  Legiflature  to  make  fuch  provifton,  tnd 
for  my  part,  I  have  always  thought  t\ii  Virginia  aflembly  (hew- 
ed a  very  judicious  foreffght  in  this  particular* 

Whether  the  Firginia  a£k  of  expatriation  be  now  in  force, 
is  a  queftion  fo  important,  that  I  would  not  wilh  unnecefTaril^ 
to  decide  it.  If  it  be,  I  have  no  doubt  that  a  citizen  of  that 
State,  cannot  expatriate  himfelf  in  any  other  manner.  It  feems 
mod  probable  (but  I  think  not  certain)  from  this  record,  that 
Talbot  was  a  citizen  of  Firginia.  We  are,  however,  undoubt- 
edly to  confidcr  him  as  a  citizen  of  the  United  States.  Admit- 
ting he  had  a  right  to  expatriate  himfelf,  wilhout  any  law  pre- 
fcribing  tV:e  method  of  his  doing  fo,  we  furely  muft  have  fome 
evidence  that  he  \  ad  done  it.  There  is  none,  but  that  he  went  to 
the  IVeJt  Indies.,  and  took  an  oath  to  the  French  Republic,  and 
became  a  citizeathere.  I  do  not  think  that  merelv  taking  fuch 
an  oath,  and  being  adHiitted  a  citizen  there,  initfelf,  is  evidence 
of  a  bona  fide  expatriation,  or  completely  difcbarges  the  obliga- 
.  tionshe  owes  to  his  own  conntry.  Had  there  been  any  reftric- 
tions  by  our  own  law  on  his  quitting  this  country,  could  any 
aft  of  a  foreign  country,  operate  as  a  repeal  of  thcfe  ?  Cer- 
tainly not,  VVhcn  he  goes  there,  they  know  nothing  of  him, 
perhaps  but  from  his  own  reprefcntation.  He  becomes  a  citi- 
zen of  the  new  country,  at  his  peril.  The  aft  is  complete,  if 
he  has  legally  quitted  his  own :  if  not,  it  is  fubbrdinate  to  the 
allegiance  he  originally  owed.  By  allegiance,  I  mean,  that  tie 
by  which  a  citizen  of  the  United  States  is  bound  as  a  member 
of  the  focicty.  Did  any  man  fuppofc,  when  the  rights  of  ci- 
tizenlhrp  were  fo  freely  and  honorably  bcftowed  on  the  unfor- 
tunate Marquis  de  la  Payette^  that  that  abfolved  him,  as  a  fub- 
je£l  or  citizen  of  his  own  country  ?  It  had  only' this  cffcd^ 
that  whenever  he  came  into  this  country,  and  chofe  to  refide 
here,  he  was  iffo  faSio  to  be  deqmcd  a  citizen,  without  any 
thin  J  farther.  The  fame  confequence,  I  think,  would  follow 
in  refpcfil  to  rights  of  cirizciilhip,  conferred  by  the  French 
Republic,  upon  fome  illufti  ious  charaflers,  in  our  own,  and 
other  countries.  If  hfierely  inr^nded,  as  ingcnioufly  fuggefted 
at  the  bar,  that  upon  going  to  France^  and  performing  the  ufual 
requifitCi,  they  (hould  be  then  French  citizens,  where  is  the 
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h#nour  of  it :— -Since  any  man  may  avail  himfelf  of  an  indif-  I79S- 
criminate  indulge. nee  granted  by  law.  Some  difagrecablc  di-  K^^wsJ 
Ic.nmas,  may  he  occauoncd  by  this  double  citizcnflilp,  but  the 
principles,  as  I  havs»  ftattd  thj?m,  appear  to  me  to  be  warrant- 
ed by  law  and  rcsfon,  and  if  any  difficulties  arife,  they  (hew 
more  ftrcn^ly  the  importance  of  a  law,  regulating  the  cxercifc 
of  the  right  la  queftion. 

His  going  to  the  tVcJl  Indies^  and  taking  an  oath  of  alle- 
giance there,  conlidering  it  in  itfelf,  is  an  equivocal  act.  It 
might  be  done,  with  a  view  to  relinquifli  his  own  country  for- 
ever. It  might  be  done,  with  a  view  to  relinquifli  it  for  a 
time,  in  order  to  gain  fome  temporary  benefit  by  it.  If  the; 
former,  and  tliis  was  clearly  proved,  it  poHibly  might  h.ive  the 
rtFed  contended  far.  If  the  latter,  it  would  flicw,  that  he  vo- 
luntarily fubmitted  to  the  embarraflraents  of  two  diftinft  alle- 
giances. He  muft  make  them  as  confiftsnt  as  he  can.  "Ry 
our  treaty  with  Holland^  any  American  citizen,  cruifing.  upon 
Dutch  fuhjefts,  as  commander  of  a  privateer,  under  a  foreign 
commifSon>  is  to  be  deemed  a  pirate.  If  he  left  America^  for 
the  very  purpofe  of  doing  this,  and  became  a  French  citizen, 
that  he  might  have  a  colour  for  doing  fo,  then  his  taking  a 
//YwrAcommiflion  could  not  abfolve  him  from  a  crime  which 
he  was  committing  in  the  very  a£t  of  taking  it,  and  of,  which 
the  French  government  might  not  be  aware,  as  they  are  Inot 
bound  to  take  notice  of  any  other  treaties  but  their  own.  If 
he  went,  intending  to  refide  there  for  a  time,  and  to  aft  under 
a  commiffion,  which  he  believed  would,  for  theprefent,' juflifV 
him,  tho*  this  might  excufe  him  from  the  guilt  of  piracy,  it 
would  not  make  uich  a  contract  lawful,  becaufe,  in  this  cafe, 
even  his  intention  was  not]  to  expatriate  himfelf  forever  \  dnd, 
confequently,  he  ftill  remained  an  American  citizen^  and  had  no 
authority  to  take  a  commiffion  at  all.  It  furely  is  imp«ffible 
for  us  to  fay,  he  meant  a  real  expatriation,  when  his  conduct 
prima  facicy  as  much  indicates  a  crime,  as  any  thing  elfe.  If  he 
had  fuch  an  intention  before  he  kft  this  country,  why  not  men- 
tion it  r  If  a  citizen  of  P'irginia^  and  their  aft  of  expatriation 
was  not  in  force,  yet,  furely,  it  prefer ibed  as  pood  a  method  of 
cfFcfting'it  as  any  other,  and  his  not  purfuingthis  method,  (if  he 
really  meant  an  expatriation)  can  be  accounted  for  in  no  other 
manner,  but  that  he  was  confcious,  the  vefll-l  he  was  fitting  out, 
was  for  the  purtK)fe  of  cruifing,  and  would  have  becnftopt  by  the 
government,  had  his  defii;n  of  expatriation  fo  plainly  evinced  lu 

1  therefore,  muft  fay,  there  is  no  evidence  to  fatisfy  mc,  that 
he  ceafed  to  be  an  American  citizen,  fo  as  to  be  abfolved  from 
the  duties  he  owed  to  his  own  country ;  and,  among  others,  that 
duty  of  not  cruifing  againft  the  Dutch^  in  violation  of  the  law 
of  nations,  generally,  and  of  the  treaty  with  Holland^  in  parti- 
cular.  My 
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1^95^  My  obfenrations,  as  to  Talbot^  will,  in  a  great  meafure,  ap- 
^v^k^  plj  to  Redicky  who  appears  to  have  been  a  cicisen  of  Firginia. 
There  is  no  evidence  to  fatisfy  me,  that  he  ceafed  to  be  an  Ame-^ 
riV<7»  citizen,  and  became  a  Fnncb  citizen,  abfolvcd  from  the 
duty  he  owed,  as  a  citizen,  to  his  own  country.  There  is  no- 
thing to  (hsw  this,  but  a  rsfidence  of  no  long  duration,  in  a 
French  Ifland,  his  taking  an  oath  to  t'ne  French  i^lepublic,  and 
being  admitted  a  French  citizen,  which,  for  the  rcafons  I  have 
^  given,  I  do  not  think  fufficient. 

In  addition  to  my  other  obfervations,  I  may  add,  how  is  it 
pofEble,  upon  this  principle,  for  the  public  to  know  in  what  fttua- 
tion  they  ftand,  as  to  anyone  of  thefe  perfons  ?  It  is  not  impoflible, 
(I  believe  inftances  indeed  have  already  happened  of  it)  that 
an  Afnerican  citizen  may  go  to  fome  of  the  dominions  of  the 
French,  become  a  French  citizen  for  a  time,  enjoy  all  the  be- 
nefits of  fuch,  and  afterwards .  return  to  hU  own  country,  and 
claim,  and  enjoy,  all  the  privileges  of  a  citizen  there,  without 
the  leaft  pofSbilityef  the  public  knowing,  otherwife  than  from 
accident,  whether  he  has  become  a  citizen  of  another  govern- 
ment, or  not.  Suppofe  one  of  them  was  to  infift  on  hplding  ati 
cftate  in  land,  deviled  to  him  after  his  new  citizenship,  how 
could  it  be  proved  he  was  an  alien  ? 

Whether,  therefore,  the  property  of  the  privateer,  was  in 
Rediciy  or  in  JVilfon  and  Sinclair,  I  diink  it  was  equally  Jme^. 
rican  property,  tho*  I  cenfefs,  the  weight  of  the  evidence,  im 
preffes  me  ftrongly  with  a  belief,  that  the  property  was  Wilfon 
and  Sinclair's.  And,  in  reg:ard  to  the  ebjedion,  that  nothinr 
they  could  fay  or  do,  or  Talbot  either,  could  affed  Redick,  I 
think,  as  Talbot  appears  as  the  agent  of  Redick,  of  whom  we 
know  nothing  but  through  him,  his  declarations  are  to  be  re- 
garded as  Rcdick's  own,  and  any  declarations  of  JVilfnn  or  S/ir- 
clair,  in  his  prefence,  ?.nd  any  of  the  condu£l  of  cither  of  themt 
fantSlioned  by  him,  muft  have  the  fame  effcft,  as  if  the  declara- 
tions had  been  made  in  the  prefence  of  ^^iiVi,  and  fuch  conduct 
ianAioncd  by  himfclf. 

I  confiiicr  the  proof  of  the  commiSon  fufficient,  but  deny  its 
operation,  as  I  confider  the  veffel  to  have  been  an  American  vef- 
fet,  owned  by  an  American  or  Americans,  and  with  an  American 
Captain  on  board. 

I  now  proceed  to  enquire  into  the  confequences  of  Bailor fs 
capture,  and  Talbot^s  co-operation  with  him,  tho'  perhaps,  up- 
•n  my  principles,  it  is  not  abfolutcly  neceilary. 

I.  Ballard's  capture,  I  think,  is  clearly  iufupportable.  Ad- 
mitting him  to  have  been  expatriated,  ^which,  if  Ae  Firginia 
law  was  in  force,  I  think  he  was)  he  did  not  become  a  French 
citizen  at  all.  Only  one  of  the  crew  was  a  Frenchman.  I 
think,  all  the  reft  were  proved  to  be  Americans^  or  EngUjh.  She 
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■was  fitted  out  in  the  United  States.  The  commiffion,  if  good 
at  all,  was  of  a  temporary  and  fccrct  nature,  and  feems  to  have  ^ 
been  confined  to  a  (peciaipurpofe,  to  be  executed  within  the 
United  States.  She  certainly  had  no  authority  to  cruize,  that 
being  fpccified  in  cverv  commiflion  of  that  nature.  Who- 
ever were  her  owners,  me  does  not  appear  to  have  been  French 
propevty.  On  the  contrary,  there  is  the  higheft  poffibility,  that 
Talbofs  and  Ballard's  veuels  had  the  faaie  owners.  So  con- 
fcious  was  hz  of  the  illegality  of  hii  condufi,  that  he  even  pre* 
fcrred  no  claim  for  the  captured  property. 

2.  7^i7/A0/ (confidering  hiisfelf  as  matter  of  a  lawful  priva* 
teei)  claims  upon  two  grounds^:  i.  Upon  fuppofttion  of 
Ballard* shQ\n%  a  lawful  commiffion,.  he  claim's,  as  being  in 
fight  at  the  time  of  the  capture.  To  this,  it'  isfufficieot  to 
Oy,  th-^t  it  was  rot  a  lawful  commiflion.  %  If  Ballard  had 
no  lawful  com:ri{fion,  he  claims  upon  his  independent  right, 
aliedging,  that  if  Ballard  had  no  lawful  commiffion,  che 
property  was  not  changed  to  Ballard^  and  therefore  be  had 
a  right  to  take. 

This  claim  (if  Talbct*s  was  a  lawful  privateer)  would  un* 
doubtcdiy  be  good,  if  he  was  not  a  confederate  with  Ballard^ 
But  it  is  clear  that  he  v79f,  that  he  cruized  before  and  after,  in 
company  wilh  him,  thnt  he  put  guns  on  board  of  bis  veflel ; 
and  there  is  the  ilrongeft  reafon  to  helicve,  that  they  both  be- 
longed to  the  fame  owners.  It  is  true,  if  Tali$t  had  come  up, 
ignorant  of  Ballard's  authority,  and  inadvertently  put  men  on 
board  the  prize  in  conjunSion  with  Ballard^  fuppofing  he  had 
a  lawful  commifiion,  when  in  reality  he  liad  not,  it  might  with 
fome  reafon  be'  contended,  that  Talbot  (hould  hold  the  prize. 
But,  wilful  ignorance,  is  never  cxcufeable  ;  whtn  there  is  time 
to  enquire,  enquiry  ought  to  be  made.  There  is  not,  how- 
ever, the  Icaft  reafon  for  fuppofing  any  ignorance  in  the  cafe. 
He  abetted  Ballard's  authority,  (uch  as  it  was.  He  a£tcd  in 
fupport  of  it,  not  in  oppofition  to  it.  It  does  not  appear  that 
he  ever  quedioned  it,  until  after  his  arrival  in  CharleJIon.  It 
was,  therefore,  a  mere  after-ihcught.  A  man  having  a  com- 
ipiiTion,  is  authorized^  but  not  compelled^  to  exercifo  it.  His 
will  mud  concur  to  make  a  capture  under  it.  It  docs  not  ap- 
pear, that  he  relied,  at  fea,  upon  his  own  force,  but  upon  BaU 
,  lard's \  at  leaft,  in  this  inftancc,  upon  his  own  rnd  Ballard's 
in  conjundioiV.  A  man  having  a  lawful  commiffioi:,  isautho- 
rifcA  to  cruize  himfcif,  and  to  cruize  in  company  with  other?, 
having  lawful  niithority.  It  docs  not  authorise  him  to  afTociate 
with  pir;.tes,  or  any  unlawful  depredators,  on  the  high  feas.  If 
he  does  fo,  he  departs  from  his  cotpniiffion,  afTames  a  new  cha- 
ra^iter,  which  ih^t  docs  not  auth^rifc,  and  rifqucs  all  the  con- 
sequences oi  .t.     It  is  iinpo/Tible  that  Bailsrd  fan  be  guiky  of 

a  crime. 
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1795.  a  crime,  and  Talbot^  who  aflfociated  with  him,  in  the  wilful 
«^-v-*i^  commi^on  of  it,  can  be  wholly  innocent  of  it.  A  man  can 
be  guilty  of  no  crime,  in  obeying  a  lawful  commiffion.  He, 
therefore,  in  this  inftance,  if  guilty  of  a  crime,  muft  be  confi- 
dered  altogether  detached  from  a  rightful  authority,  which  he 
abandoned,  in  fearch  of  the  profit  of  an  illegal  adventure.  If, 
at  fea,  he  aded  in  fupport  of  Ballard's  cfaim,  how  can  he 
claim  now,  on  the  principle  of  that  being  infuppor table  ?  At 
fea,  was  the  place  for  him  to  make  his  option.  He  has  no 
■'  right,  after  the  prize  Is  brought  into  port,  to  fay — "  I  made  a 
"  bad  option  there :  I  fupported  Ballard's  clain},  whereas  I 
"  ought  to  have  oppofed  it,  and  ftood  upon  my  own.  /  wi/l 
"  now  take  this  Dutch  Jhlp  as  a  prize^  by  my  own  authority'* 
For  fuch,  in  effcft,  1  t-ike  to  be  the  fubftancc  of  any  claiin> 
fuggcfted  after  his  arrival  in  port. 

1  therefore  think,  upon  this  ground,  even  admitting,  that 
Talbot's  was  a  rightful  privateer,  his  claim  is  iiifiipoortable. 

Wilson,  Jujiice. — ^As  I  decided  this  caufe  in  the  Circuit 
Court,  it  gives  me  plcafure  to  be  relieved  from  the  nccclfityof 
giving  any  opinion  on  the  appcnl,  by  the  unanimity  of  fentimen: 
^hat  prevaiiS  among  rhe  judges. 

CusHiNG,  Jujiice, — The  fafts  in  this  caf?,  fo  fai  as  they 
appear  to  me  to  be  efTcntlal  for  forniing  an  opinion,  may  be 
reduced  to  a  very  narrow  compalk,  Ballard^  the  com.ManJcr 
of  a  vefl'el,  which  was  illcgrlly  fittiU  out  in  the  United  States^ 
cruiz,cs  in  company  with  Talbot^  who  alledges  that  he  is  a 
French  citizen,  and  produces  a  French  cciTimiiTion.  Ballard 
captures  the  MagdaLna^  a  Dutch  p:ize;  then  Talbot  ]o\t\% 
him  ;  and  both,  having  put  prize-maftcrs  on  board,  bring  the 
prize  into  the  harbour  of  CharUjlon.  I'he  qucftions  nrifing 
on  this  ibtcment  are,  fimply,  whether  the  capture,  under  fuch 
circun.ftanccs,  is  a  violation  of  our  treaty  with  Holland?  And 
whether  it  is  fuch  a  cafe  of  prize,  at  the  courts  of  the  United 
iitates  can  take  cognizance  of,  coiififtrntly  with  the  treaty 
between  America  and  France?  Now,  the  whole  tranfaftion  at 
Gaudahupc^  as  well  as  here,  prefents  itfelf  to  my  mind  as 
fraudulent  and  collufivc.  But  even  fuppofm::  that  lulbot  was, 
bona  fide^  a  French  citizen,  the  other  circurr.&tnces  of  the  cafe 
are  iuflicient  to  render  the  capture  void.  It  was,  in  truth,  a 
capture  by  Baliard^  who  had  no  authoiity,  or  colour  of  autho- 
rity, for  his  condud.  He  was  an  A?nerican  citizen;  he  had 
never  left  the  United  States  ;  his  veffel  was  owned  by  American 
citizens ;  and  the  commiffion,  which  he  held  by  afiignment, 
v/as  granted  by  a  French  admiral,  within  iho  United  States^ 
to  another  peiion,  for  a  particular  purpofc,  but  not  for  the  pur- 
pofe  of  capture.  Then,  Ihall  not  iIjc  property,  which  he  has 
thus  taken  from  a  nation  at  peace  wth  the  United  States^  and 
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brought  within  our  jurifdiSion,  be  rcftorcd  to  its   owners  ?     i795» 
Every  principle  of  Juftice,  law  and  policy,  unite  in  decreeing  K^yf^ 
the  affirmative ;  and  there  is  no  podtive  compa£t   with  any 
power  to  prevent  it. 

On  the  important  right  of  expatriation^  I  do  not  think  it  ne- 
ceflTary  to  give  an  opinion ;  but  the  do(ftrine  mentioned  by  Hcl- 
ntccius^  feems  to  fnrnifh  a  reafonable  and  fatisfedory  rule* 
The  a£l  of  expatriation  fhould  be  bona  fide  ^  and  maniLfled,  at 
leaft,  by  the  emigrant's  aftual  removal,  with  his  family  and 
cffeSs,  into  another  country.  This,  however,  forms  no  part 
of  the  ground,  on  which  I  think  the  decree  of  the  Circuit  Court 
oueht  to  be  affirmed. 

RuTLEDGE,  Chief  Jujlice. — The  merits  of  thccrufe  are  fo 
obvious,  that  I  do  not  conceive  there  is  much  difficulty  in  pro- 
nouncing a  fair  and  prompt  decifion,  for  affirminr^  il^e  decree 
of  the  Circuit  Couit. 

The  dodrine  of  expatriation  is  certainly  of  great  magnitude ; 
but  it  is  not  neccffary  to  give  an  opinion  upon  it,  inthe  pre- 
fjnt  caufe,  there  being  no  proof,  that  Captain  Talbot's  admif- 
fion  as  a  citizen  of  the  French  Republic,  was  with  a  view  to 
relinquifh  his  native  country  ^  and  a  man  may,  at  the  fame 
time,  enjoy  the  rights  of  citizenfliip  under  two  govcrnmcatJ^. 

It  appears,  upon  the  whole,  that  Ballard's  veffel  was  ille- 
gally fitted  out  in  the  United  States ;  and  the  weight  of  cvi- 
denct  fatisfies  my  mind,  that  Talhofs  vcflcl,  which  was  origi- 
nally American  property,  contiiiued  fo  at  the  time  of  the  cap- 
ture, notwithftanding  all  the  fraudulent  attempts  to  giv»  it  a 
difF^rent  complexion.  The  cnpturc,  therefore,  was  a  vfola- 
tion  of  the  law  of  nations,  and  of  the  treaty  with  HolltWiL  The 
court  has  aclear  jurifdiiS^on  of  the  caufe,  upon  the  exprefs  au- 
thority of  Pclacbes*s  Cafe.  d.  ////?.  And  every  motive  of 
good  faith  and  jufticc  muft  induce  us  to  concur  with  the  Cfr- 
cit  Court,   in  awarding  reftitution. 

The  Decree  of  the  Circuit  Court  affirmed. 

The  Counfel  for  the  Appellees,  then  moved  the  court  to 
afllfs  additional  damages,  v/hich  was  oppofed  by  Dallr,s^  for 
the  Appellant;  and,  after  argument,  the  following  order  was 
made : 

By  the  court:  Ordered^  that  the  decree  of  the  Circuit 
Court  o\  South  Ciirolina  diftrid,  pronounced  on  the  5th  day  of 
November^  in  the  year  of  our  Lotd  one  thoufand  fevcn  hun- 
dred and  ninety- foiir,  nfliiming  the  decree  of  theDiftri£t  Couii 
of  the  fame  diftr'i£b,  proiiounced  on  the  fixth  day  oi  AuguJ}^  in 
the  year  of  our  Lord  one  thoufand  feven  hundred  and  ninety- 
ty-four,  be  in  all  its  parts  eftjblifhed  and  affimcd.  And  it  is 
further  confidered,  ordered,  adjudged  and  decreed,  thnt  the  faid 
IVilUam  Talbot^  the  Plaintiff  in  error,  do  pay  to  the  fiiid  Jccft 
Vol,.  HI.  Z  Janfin. 
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1795-  Jcnffn^  the  Defendant  in  error,  in  addition  to  the  fum  of  one 
k^^'Y^kJ  thoufand  fevcn  hundred  and  fifty -live  dollars  fifty-three  cents, 
for  demurrage  and  intereft,  and  eighty-two  dollars  for  cofts, 
in  the  decree  of  the  faid  Circut  Court  mentioned,  demurrage 
for  the  detention  and  delay,  of  the  faid  brieantinc-  Preuw  Chnf" 
tina  MagdaUna^  at  the  rate  of  nine  ddlars  and  thirty-three 
cents,  lawful  monev  of  the  Vn'ttid  States^  per  Jiem,  to  be  ac- 
counted from  the  hfth  day  of  November  laft  palt,  till  the  fixth 
day  of  Jfune  laft,  tlic  day  of  the  acElual  fale  of  the  (aid  briean- 
tine,  under  the  interlocutory  order  of  this  court,  of  the  third 
day  of  March  laft  pafi,  to  wit,  for  two  hundred  and  thirteen 
days,  a  fum  of  nineteen  hundred  and  eighty-feven  JolUn  and 
twcnry-nine  cents;  and  alfo  intereft  at  the  rate  of  fevcn  per 
centum  per  annum,  for  two  hundred  and  ninety  days,  on  the 
fum  of  fifty-one  thoufand  eight  hundred  and  forty  five  dollars, 
being  the  amount  of  the  falesof  the  cargo  of  the  faid  brieantine 
heretofore  fold,  by  order  and  permiffion  of  the  faid  Diftrid 
Court,  and  making  a  fum  of  two  thoufand  eight  hundred  and 
eighty-three  dollars  and  forty-two  cents;  and  alfv^  a  like  fum 
of  feven  per  centum  per  annum  on  the  amount  of  fales  of  the 
faid  brigantine  Frouw  Chrijiina  AldgdaUna^  under  the  order 
of  this  court,  that  is  to  fay,  intereft  for  feventy-feven  days,  on 
the  fum  of  eighteen  hundred  and  twenty  dollars,  from  the  (aid 
fixth  day  of  June  laft,  making  the  fum  of  twenty-fix  dollars 
and  ei-thty-feven  cents,  the  whole  of  which  inteieft  to  be  ac- 
counted to  this  day,  and  making  together  the  fum  of  two  thou- 
fand nine  hundred  and  ten  dollars  twenty-nine  cents,  lawful 
money  of  the  United  States ;  and  which  faid  intereft  and  de- 
murrage, make  together  the  fum  of  four  thoufand  eight  hun- 
dred and  ninety-feven  dollars  fifty-eight  cents,  in  addition  to 
and  exclufive  of  the  demurrage  intereft  and  cofts  adjudg^  in 
the  faid  Circuit  Courtof  the  uw/V^i/  StateSj  for  South  Carolina 
diftrid^;  alfo  nine-one  dollars  and  ninety-three  cents,  for  his 
cofts  and  charges  :  and  that  the  faid  Joofi  'Jaufcn  have  execu- 
tion of  this  judgment  and  decree  by  fpecial  mandate  to  the 
faid  Circuit  Court,  and  procefs  agreeable  to  the  a£l  of  the 
Congrefs  of  the  United  States^  in  that  uifemade  and  provided 
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February  Term,  1796- 


ON  the  ^th  of  February^  a  commiffion,  bearing  date  the 
ijth  oi  Januaryy  1796,  was  read,  appointing  Samuel 
Chase,  one  of  the  juftices  of  the  Supreme  Court. 

ON  the  8th  of  Afarchj  a  commiffion,  bearing  date  the  4th 
of  Marc h^  liqfy^  was  read,  appointing  Oliver  Ellse- 
WORTH,  Chief  Justice. 


Hylton,  Plaintiffin  Error,  verfus  the  United  States. 


THIS  was  a  writ  of  Error  direflcd  to  the  Circuit  Court 
for  the  Diftriift  of  Virginia ;  and  upon  the  return  of  the 
record,  the  following  proceedings  appeared.  An  action  .of 
debt  had  been  inftituted  to  May  Term,  1795,  bytthe  attorney 
of  the  drftriil,  in  the  name  of  the  Vnitffi  States^  acjainft  Da- 
niel Hylton^  to  recover  the  penalty  impofed  by  the  aft  of  Con- 
grefr,  of  the  5th  of  June^  I794>  for  not  entering,  and  paying 
the  duty  on,  a  number  of  carriages,  for  the  conveyance  of  per- 
(bns,  which  he  kept  for  his  own  ufe.  T'hc  defendant  pleaded 
nil  debety  whereupon  iflue  was  joined.  But  the  parties,  wa- 
ving the  right  of  trial  by  jury,  mutually  fubmitted  the  contro- 
vcrly  to  the  court  on  a  cafe,  which  ftatcd  "  That  the  Dtfend- 
i^nt,'on  the  5th  of  Junej  1794,  ^"^  therefrom  to  the  laft  day  of 
September  following,^  owned,  poirefTed,  and  kept,  125  chariots 
for  the  conveyance  of  perfons,  2hd  no  more :  that  the  chariots 
were  kept  exclufively  for  the  Defendant's  own  private  ufe, 
and  not  to  let  out  to  hire,  or  for  the  conveyance  of  perfons  for 
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1796.  hire :  and  that  the  Defendant  had  notice  according  to  the  aft  of 
L^'Y^  Congrcfs,  entitled  ^^  An  aft  laying  duties  upon  carriages  for 
the  conveyance  of  perfons/'  but  that  he  omitted  and  refufed  to 
make  ah  entry  of  the  faid  chariots,  and  to  pay  the  duties  there- 
upon, as  in  and  by  the  faid  recited  law  is  required,  alledging 
that  the  faid  law  was  unconftitutional  and  void.  If  the  court 
adjudged  the  Defendant  to  be  liable  to  pay  the  tax  and  fine  for 
not  doing  fp,  and  for  not  entering  the  carriages,  then  judgment 
fliall  be  entered  for  the  PluintifT  for  2000  dollars,  to  be  dif- 
diarged  by  the  payment  of  16  dollars,  the  amount  of  the  duty 
and  penalty;  other  wife  that  judgment  be  entered  for  the  De- 
fendant." After  argument,  the  court  (confiding  of  Wilson 
^  y^/Vfj)  dcliveped  their  opinions;  but  being  equally 

divided,  the  defendant,  by  agreement  of  the  parties,  confeiTed 
judgment,  as  a  foundation  for  the  prefent  writ  of  error;  which 
(as  'well  as  the  original  proceeding)  was  brought  merely  to 
try  the  conftitutionality  of  the  tax. 

The  caiife  was  argued  at  this  term,  by  Leey  the  Attorney 
General  of  the  United  States,  and  Humllton,  the  late  Secreury 
of  the  Treafury,  in  fupport  of  the  tax ;  and  by  Campbell,  the 
Attorney  of  the  Virginia  Dift rift,  and  Ingerfoll,  the  Attor- 
ney General  of  Pennfyhanioy  in  oppofition  to  it.  The  argu- 
ment turned  entirely  upon  this  point,  whether  the  tax  on  car- 
riages for  the  conveyance  of  perfons,  kept  for  private  ufe,  was 
a  d  I  reft  tax  ?  For,  if  it  was  not  a  direft  rax,  it  was  admitted 
to  be  rightly  laid,  within  the  firft  claufc  of  the  8th  feftion  of 
the' I  ft  article  of  the  Conftitution,  which  declares  "-that  all 
duties,  impofts  and  excifes,  fhall  be  uniform  throughout  the 
United  States  :"  But  it  was  contended,  that  if  it  WkS  a  direft 
tax,  it  was  unconftitutionally  laid,  as  another  claufe  of  the  fame 
feftion  provides,  "  that  no  capitation,  or  other  direft,  tax  (hall 
be  laid,  unltfs  in  proportion  to  the  cenfus,  or  enumeration,  of 
the  inhabitants  of  the  United  States.** 

The  Court  delivered  their  opinions feriatirn  in  the  follow- 
ing terms.* 

Chase,  Ju/iice,  By  the  cafe  ftated,  only  one  qucftion  is 
fubmitted  to  the  opinion  of  this  court; — whether  the  law  of 
Congrefs,  of  the  5th  of  June,  1794,  entitled,  ^^  An  aft  to 
lay  duties  upon  carriaijes,  fjr  the  conveyance  of  perfons," 
is  uncQfiJiitutional  and  void? 

The  principles  laid  down,  to  prove  the  above  law  void,  arc 
thefe  :  That  a  tax  on  carriage  f,  is  a  dire^f  tax,  and,  therefore, 
by  the  conftitution,  muft  be  Lid  according  to  the  cenfus,  direft- 

ed 

^  Tic  C/v^y  J>^^/r<'E?  Ls\v»Rfw,  wjis  fivorij  into  office,  in  tlic  morning; 
but  no[  havin;;  heard  thr  N^-holc  oF  the  argwracnc,  ht  declined  takii.£ 
any  p?ri  in  the  dccilion  of  uiis  caufc. 
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ed  by  the  conftitutien  to  be  taken,  to  afcertain  the  number  of 
Reprefentativcs  from  each  State  :  And  that  the  tax  in  queftion, 
on  carriages,  is  not  laid  by  that  rule  of  apportionment ^  but  by  the 
rule  of  uniformity y  prefcribed  by  the  conftitution,  in  the  cafe 
of  dutiesy  impojlsj  and  excifes  >  and  a  tax  on  carriages^  is  not 
within  either  of  thofe  defcriptions. 

By  the  2d.  fe£lion  of  the  ift.  article  of  the  Conftitution,  it  is 
provided,  that  dire^f  taxes  (hall  be  apportioned  among  the  fe- 
veral  Sutes,  according  to  their  numbers^  to  be  determined  by 
the  rule  prefcribed. 

By  the  9th  feflion  of  the  fame  article,  it  is  further  provided. 
That  no  capitation^  or  other  direct  tax,  fhall  be  hid,  unlefs  in 
proportion  to  the  cenfus,  or  enumeration,  before  direAed. 

By  the  8th  fedion  of  the  fame  article,  it  was  declared,  that 
Congrefs  (hall  have  power  to  lay  and  colleft  ta^es,  duties,  im^ 
pojis,  and  excifes  \  but  all  duties,  impo/is,  znd  excifes,  (hall  be 
uniform  throughout  the  United  States. 

As  it  was  incumbent  on  the  Plaintiff's  Cc^uncil  in  Error,  fo 
they  took  great  pains  to  prove,  that  the  tax  on  carriages  was  a 
direSltax  \  but  they  did  not  fatisfy  my  mind.  I  think,  at  leaft, 
it  may  be  doubted',  and  if  I  only  doubted,  I  (hould  affirm  the 
judgment  of  the  Circuit  Court.  The  deliberate  decifion  of 
the  National  Legiflature,  (who  did  not  confider  a  tax  on  car- 
riages a  direil  tspc,  but  thought  it  was  within  the  defcription  of 
zduty)  would  determine  me,  if  the  cafe  was  doubtful,  to  re- 
ceive the  conftruiSion  of  the  Legiflature :  But  I  am  inclined  to 
think,  that  a  tax  on  carriages  is  not  a  diretl  tax,  within  the 
Utter,  or  meaning,  of  the  Conftitution. 

The  great  objcfl:  of  the  Conftitution  y^s,  to  give  Congrefs 
a  power  to  lay  taxes,  adequate  to  the  exigencies  of  govern- 
ment; but  they  were  to  obferve  two  rules  in  irirjpofing  them, 
namely,  the  rule  of  uniforfnity,  when  they  laid  duties,  impojis, 
or  excifes ;  and  the  rule  of  apportionment,  according  to  the 
cenfus,  when  they  laid  anv  direif  tax. 

If  there  are  any  other  (pecies  of  taxes  that  are  not  direct,  and 
not  included  within  the  wo|:ds  duties,  impofii,  or  excifes,  thev 
maybe  laid  by  the  rule  of  uniformity,  or  not ;  as  Congrefs  (hail 
think  proper  and  reafonable.  If  the  framers  of  the  Conftitu- 
tion did  not  contemplate  other  taxes  than  dire^  taxes,  and  du^ 
ties,  impoffs,  and  excifes,  there  is  great  inaccuracy  in  their  Ian- 

5uag<:. — If  thtfc  four  fpecies  of  taxes  were  all  that  were  me- 
itated,  the  general  power  to  lay  taxes  was  unnecefTary.  If 
it  Was  intended,  that  Congrefs  (hould  have  authority  to  lay  on- 
ly one  of  the  four  above  enumerated,  to  wit,  dire^  taxes,  by 
the  rule  of  apportionment,  and  the  other  three  by  the  rule  of 
uniformity,  the  expreifions  would  have  run  thus  :  "  Congrefs 
(hall  have  power  to  lay  and  collcSt  direct  taxes,  and  diities,  im- 
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I796*  p^Jisy  and  excifes ,  the  firji  (hall  be  laid  according  to  the  cen^ 
C-Y*v^  fi*^  >  ^^^  ^^^  ^^^^^  ^^J^  ^^'i  ^^  unif§rm  throughout  the  United 
States:^  The  power,  in  the  8th  ^Aion  of  the  ift  article,  to 
lay  and  colleft  taxes^  included  a  power  to  lay  dire^  taxes, 
(whether  capitation^  or  any  other)  and  alfo  dutiesy  impojlsj  and 
excifes  j  and  every  other  fpecies  or  kin4  of  tax  whatfoever,  and 
called  by  any  otner  name.  Duties^  impofisj  and  excifes^  were 
enumerated,  after  the  general  term  taxesy  only  for  the  purpofe 
of  declarine,  that  thev  were  to  be  laid  by  the  rule  of  uniformi^ 
ty^  I  conuder  the  Conftitution  to  ftand  in  this  manner.  A 
general  power  is  given  to  Congrefs,  to  lay  and  colled  taxes,  of 
every  kind  or  naturey  without  any  reftraint,  except  only  on  ex^ 
ports  I  but  two  rules  are  prefcribed  for  their  government,  name- 
ly, uniformity  and  apportionment :  Three  kinds  of  taxety  to 
wit,  duties,  impofts,  and  excifes  by  the  firft  rule,  and  capita- 
tiony  or  other  direct  taxes,  by  the  fecond  rule. 

I  believe  fome  taxes  may  be  both  direSf  and  indire^  at  the 
fame  time.  If  fo,  would  Congrefs  be  prohibited  from  laying 
iagfucb  a  tax,  becaufe  it  is  part/y  a  direct  tax  i 

The  Conftitution  evidently  contemplated  no  taxes  as  dire^ 
taxes,  but  only  fuch  as  Congrefs  could  Uy  in  proportion  to  the 
cenfus.  The  rule  of  apportionment  is  only  to  be  adopted  in 
fkch  cafes  where  it  can  reafonahly  apply ;  and  t\\tfukje£i  taxed, 
muft  ever  determine  the  application  of  the  rule.    ^ 

If  it  is  propofed  to  tax  Tjxjfpecific  article  by  the  rule  of  appor^ 
tionmenty  and  it  would  evidently  create  great  inequality  and  in- 
juftice,  it  is  unreafonable  to  fay,  that  the  Conftitution  intended 
fuch  tax  (hould  be  laid  by  tha.t  rule,  ' 

It  appears  to  me,  that  a  tax  tf/f  carriages  cannot  be  laid  by  the 
rule  of  apportionment^  without  very  great  inequality  and  injuf- 
tice.  For  example:  Suppofe  two  otates,  equal  in  cenfus,  topayi 
80,000  dollars  each,  by  a  tax  on  carriage Sy  of  8  dollars  on 
every  carriage  5  and  in  one  State  there  arc  lOO  carriages,  and 
in  the  other  1000.  The  'owners  of  carriages  in  one  State, 
would  pay  ten  times  the  tax  of  owners  in  the  other.  A.  m  one 
State,  would  pay  for  his  carriage  8  dollars,  but  B.  in  the 
other  ftate,  would  pay  for  his  carriage,  80  dollars. 

It  was  argued,  that  a  tax  on  carriages  was  a  direSt  tax,  and 
might  be  laid  according  to  the  rule  of  apportionment y  and  (as  I 
underftood)  in  this  manner  :  Congrefs,  after  determining  on 
the  grofs  fum  to  be  raifed  was  to  apportion  it,  according  to  the 
eenfusy  and  then  lay  it  in  one  State  on  carrilageSy  in  another  on 
horfesy  in  a  third  on  tobacco^  in  a  fourth  on  rice\  and  fo  on.— • 
I  admit  that  this  mode  might  be  adopted,  to  raife  a  certain  fum 
in  each  State,  according  to  the  ccnfusy  but  it  would  not  be  a 
tax  on  carriagesy  but  on  a  number  of  fpecific  articles  ;  and  it 
fccms  to  me,  that  it  would  be  liable  to  die  fame  objeftion  of 

abufe 
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abufe  and  oppreffion,  as  a  feUdion  of  aoy  om  article  in  all  the     1 796* 
States*  V>rvx^ 

I  dsink,  an  annual  tax  on  carriages  for  the  convenience  of 
perfons,  may  be  confidered  as  within  the  power  j?ranted  tp 
Con^refs  to  lay  dtities.  The  ternrt  duty^  is  the  moft  conrpre- 
benfive  next  to  the  gcnerical  term  tax ;  and  pra^kally  in  Great 
Britain^  (whence  we  take  our  general  ideas  of  taxes^ 
dutsifj  impofts^  excifes^  cu/lom$^  ^c.)  embraces  taxes  on  ftamps, 
tolls  for  pailkge,  &c.  &c.  and  is  not  confined  to  taxes  on  /nt- 
portation  only. 

It  feems  to  me,  that  a  tax  on  expence  is  an  indireSf  tax  ;  and 
I  think,  an  annual  tax  on  a  earriage  for  the  conveyance  of  per- 
fons,  is  of  that  kind ;  becaufe  a  carriage  is  a  confumeable  com- 
modity ;  and  fuch  annual  tax  on  it,  is  on  the  expence  of  the 
owner.  . 

1  am  inclined  to  think,  but  of  this  I  do  not  give  a  judicial 
opinion,  that  the  dirc£i  taxes  contemplated  by  the  Conftitu- 
tion,  are  only  tivo^  to  wit,  a  capitation^  or  pell  tax,  fimply^ 
without  regard  to  property ^  prof ejfion^  or  zuy  other  circumftance\ 
and  a  tax  on  land* — I  doubt  whether  a  tax,  by  9,  general  of" 
feffnunt  of  perfonal  property,  within  the  United  States^  is  in- 
cluded within  the  term  dire^l  tax. 

As  I  do  not  think  the  ta;^  on  carriages  is  a  dire^  tax,  it  is 
unneceflary,  at  thi^  time^  for  me  to  determine,  whether  this 
court,  conftitutionally  poflelTes  the  power  to  declare  an  z6t  of 
Congrefs  void^  on  the  ground  of  its  being  made  contrary  to, 
and  in  violation  of,  the  Conftitution ;  but  if  the  court  have 
fuch  power,  I  am  free  to  declare,  that  I  will  never  e^^ercife  it, 
hut  in  a  very  clear  cafe. 

I  am  for  affirming  the  judgment  of  the  Circuit  Court. 

Paterson*  Ju^ice. — By  the  fecond  feflion  of  the  firft 
article  of  the  Conflitution  of  the  United  Statesj  it  is  ordained, 
that  reprefentatives  and  dired  taxes  (hall  be  apportioned  among 
the  ftates,  according  to  their  refpe&tve  numbers,  which  (haU 
be  determined  by  adding  to  the  whole  number  of  free  perfons, 
including  thofc  Dound  to  fervice  for  a  term  of  years,  and  in- 
cluding Indians  not  taxed,  tKree  fifths  of  all  other  perfons. 

The  eighth  feftion  of  the  faid  article,  declaret^  that  Con- 
gre&  (ball  have  power  to  lay  and  colled  taxes,  duties,  impofts, 
'jd\d  excifes;  but  all  duties,  impofts  and  txcifes,  (hall  be  uni- 
form throughout  the  United  States. 

TJie  ninth  ftAion  of  the  fame  article  provides,  that  no  capi- 
tation or  other  direA  tax  (hall  be  laid,  unlefs  in  proportion  to 
the  cenfus  or  enumeration  before  direded  to  be  taken. 

Congrefs  pafTcd  a  law  on  the  5th  ofjune^  I794,entif  iMj  "An 
*^  aft  laying  duties  upon  carriages  for  x\\z  conveyance  of  pcr- 
•♦(ins,^ 

Daniel 
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1796*  Daniel  Lawrence  Hilton^  on  th.e  5th  of  Junc^  1 794,  and  thcrc- 
C^"Y^kJ  from  10  the  laft  day  of  September  next  following,  owned,  pof- 
feflfcd,  and  kept  one  hundred  and  twenty-five  chariots  for  the 
conveyance  of  perfons,  but  exclufivcly  for  his  own  feparate 
ufe,  and  not  to  let  out  to  hire,  or  for  the  conveyance  of  perfons 
for  hire. 

The  queilion  is,  whether  a  tax  upon  carriages  be  a  direct 
tax  ?  If  it  be  a  direct  tax,  it  is  unconftitutional,  becaufe  it  has 
been  laid  purfuant  to  the  rule  of  uniformity,  and  not  to  the  rule 
of  apportionment.  In  behalf  of  the  PlaintiiF  in  error,  it  has 
been  urged,  that  a  tax  on  carriages  does  not  come  within  the 
dcfciption  of  a  duty,  impoft,  or  excife,  and  therefore  is  a  direfl: 
tax.  It  has,  on  the  other  hand,  been  contended,  that  as  a  tax 
on  .carriages  is  not  a  direA  tax ;  it  muft  fall  within  one  of  the 
clafnfications  juft  enumerated,  and  particularly  muft  be  a  duty 
or  excife.  I'he  argument  on  both  (Ides  turns  in  a  circle ;  it 
is  not  a  duty,  impoft,  or  excife,  and  therefore  muft  be  a  dircd 
tax ;  it  is  not  tax,  and  therefore  muft  be  a  duty  or  excife^ 
What  is  the  natural  and  common,  or  technical  and  appropriate, 
meaning  of  the  words,  duty  and.  excife,  itis  not  cafy  to  afccrtaip. 
They  prefent  no  clear  and  precife  idea  to  the  mind.  Different 
perfons  will  annex  different  fignifications  to  the  terms.  It  was, 
however,  obvioufly  the  intention  of  the  framers  of  the  Confti- 
tution,  that  Congrefs  (hould  poffefs  full  power  over  every 
fpecies  of  taxable  property,  except  exports.  The  term  taxes, 
is  generical,  and  was  made  ufe  of  to  veft  in  Congrefs  plena^- 
xy  authority  in  all  cafes  of  tHxatiop.  The  general  divifion  of 
taxes  is  into  direft  and  indirefl:.  Although  the  latter  term  is 
not  to  be  found  in  the  Conftitution,  yet  the  former  ncceffarily 
implies  it.  IndireS  ftands  oppofed  to  idireft.  There  may, 
perhaps,  be  an  indirect  tax  on  a  particular  article,  that  cannot 
be  comprehended  within  the  defcription  of  duties,  or  impofts, 
or  excifes ;  in  fuch  cafe  it  will  be  comprifed  under  the  general 
denomination  of  taxes,  f'or  the  term  tax  is  the  genus,  and 
includes, 

1.  Diredl  taxes. 

2.  Duties,  impofts,  and -excifes. 

3.  All  other  claffes  of  an  indireft  'aLwA-i  and  not  within  any 
of  the  claflifications  enumerated  under  the  preceding  heads. 

The  queftion  occurs,  how  is  fuch  tax  to  he  laid,  uniformly 
or  apportionately  ?  The  rule  of  uniformity  will  apply,  becaufe 
it  is  an  indire»Et  tax,  and  uireft  taxes  only  ^re  to  be  apportion- 
ed. What  are  direft  taxes  within  the  meaning  of  tho.Confti- 
tution  ?  The  Conftitution  declares,  that  a  capitatton  tax  is  a 
dire(5t  tax  ;  and,  both  in  theory  and  piaiJlice,  a  tix  on  lacd  is 
deemed  to  be  a  direft  tax.  In  this  way,  the  terms  dircft  taxes, 
and  capitation  and  other  dire<St  tax,  are  fatisfied.     It  is  not  ne- 
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cilTary  td  determine,  whether  a  tax  on  the  produft  of  land  be  1796' 
a  dire^  01  indired  tax.  Perhaps,  the  immediate  produd  of  U^y^^ 
land,  in  \tt  5riginal  and  crude  ftate,  ought  to  be  confidered  as 
the  land  itfelf;  it  makes  part  of  it ;  or  elfe  the  provifion  made 
againft  taxing  exports  would  be  eafiiy  eluded.  Land,  inde- 
pendently of  its  produce,  is  of  no  value.  When  the  produce 
1^  converted  into  a  manufadurc,  it  afliimes  a  new  fbape ;  its 
nature  is  altered  5  its  original  ftate  is  changed;  it  becomes 
quit*  another  fubjefi,  and  will  be  differently  confidered.  Whe- 
ther direA  taxes,  in  the  fenfe  of  the  Conftitution,  compre- 
hend any  other  tax  than  a  capitation  tax,  and  tax  on  land,  is  a 
queftionable  point.  IfCongrefs,  for  inftance,  (hould  .tax,  ia 
the  aggregate  or  mafs,  things  that  generally  pervade  all  the 
ftates  in  the  Union,  then,  perhaps,  the  rule  of  apportioinnent 
would  be  the  moft  proper,  efpecially  if  an  afT^flment  was  to 
intervene.  This  appears  by  the  practice  of  fome  of  the  ftates, 
to  have  been  confidered  as  a  dired  tax.  Whether  it  be  fo  un^ 
der  the  ConftitMtion  of  .the  United  States^  is  a  matter  of  fome 
difficulty;  but  as  it  is  not  before  the  court,  it  would  be  im- 
proper to  give  any  decifive  opinion  upon  it.  I  never  entertain- 
ed a  doubt,  that  the  principal,  1  will  not  fay,  the  only,  objcdbs, 
that  the  framers  of  the  Coiiftitution  contemplated  as  falling 
within  the  rule  of  apportionment,  were  a  capitation  tax  and  a 
tax  on  land.  Local  confiderations,  and  the  particular  circum- 
ftances,  and  relative  fituation  of  the  ftates,  naturally  lead  to 
this  view  of  the  fubjeA.  The  provifion  was  made  in  favor  of 
the.-fouthern  States.  They  poficfTcd  aiarge  number  of  flaves ; 
they  had  extenfive  trafts  of  territory,  thinly  fettled,  and  not 
vefry  produAive.  A  majority  of  the  ftates  bad  but  few  flaves, 
and  feveral  of  them  a  limited  territory,  well  fettled,  and  in  a 
high  ftate  pf  cultivation.  The  fouthern  ftates,  if  no  provifion 
had  been  introduced  in  the  Conftitution,  would  have  been 
wholly  at  the  mercy  of  the  other  ftates.  Congrefs  in  fuch 
cafe,  might  tax  flaves,  at  difcretion  or  arbitrarily,  and  land  in 
everv  partof  the  Union  after  the  fame  rate  or  meafure:  fo 
mucn  a  head  in  the  firft  inftance,  and  fo  much  an  acre  in  the 
fecond.  To  guard  them  againft  impofition  in  thefe  particulars, 
.was  the  reafon  of  introducing  the  claufc  in  the  Conftitution, 
which  dire£^s  that  reprefentatives  and  direct  taxes  ftiall  be  ap 
portioned  among  the  ftates,  according  to  their  rcfpedive  num- 
bers. 

On  the  partof  th6  Plaintiff  in  error,  it  has  been  contended, 
*that  the  rule  of  apportionment  is  to  be  favored  rather  thiui  the 
rule  of  uniformity;  and,  oT  courfe,  that  the  inftrument  is  to 
receive  fuch  a  conftru£tion,  as  will  extend  the  former  and  re* 
ftrid  the  latter.  I  am  not  of  that  opinion.  The  Conftitution 
has1>een  confidered  as  an  aocomoQiodating  fyfttm;  it  was  the 
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cfFeft  of  mutual  facrifices  and  conce/lions ;  it  was  the  work 
of  compromife.  The  rule  of  apportionment  is  of  this  na^ 
ture;  it  is  radically  wrong ;  it  cannot  be  fupported  by  any 
fdid  reafohing.  Why  fliould  flaves,  who  are  a  fpecies  of 
property,  be  reprefcnted  more  than  anv  other  property  i  The 
rule,  therefore,  ought  not  to  be  extended. by  conftru£tion. 

Again,  numbers  do  not  afford  a  juft  eftimatc  or  rule  oJF 
wealth.  It  is,  indeed,  a  very  uncertain  and  incompetent 
fign  of  opulence.  There  is  another  reafon  againft  the  ex- 
tenfion  of  the  principle  laid  down  in  the  Conftitution. 

The  counfcl  on  the  part  of  the  Plaintiff  in  error,  have  further 
u^S^fi)  ^^^  ^"  equal  participation  of  the  expenfe  or  burden 
by  the  feveral  ftates  in  the  Union,  was  the  primary  obje^ 
which  the  framers  of  the  Conftitution  had  in  view;  and  that 
this  objed  will  he  effe&ed  by  the  principle  of  apportion- 
ment, which  is  an  operation  upon  ftates,  and  not  on  indi- 
viduals ;  for,  each  ftate  will  be  debited  for  the  amount  of  its 
quota  of  the  tax,  and  credited  for  its  payments.  This  bringji 
it  to  the  old  fyftem  of  requifitions.  An  equal  rule  is  doubt- 
lefs  the  beft.  But  how  is  this  to  be  applied  to  ftates  or  to 
individuals  ?  The  latter  are  the  obje£ls  of  taxation,  without 
reference  to  ftates,  except  in  the  cafe  of  dirc£l  uxes.  The  fif- 
cal  power  is  exerted  certainly,  equally,  and  effe£tually  on  in*^ 
dividuals;  it  cannot  be  exerted  on  ftates.  The^iftory  of  the 
United  Netherlands^  and  of  our  own  country,  will  evince  the 
truth  of  this  polition.  The  government  of  the  Uaiteel  States 
could  not  go  on  under  the  confederation,  becaufe  Congreft 
were  obliged  to  proceed  in  the  line  of  requifition.  Congrefs 
could  not,  tmder  the  old  confederation,  raifo  money  by  taxes, 
be  the  public  exigencies  ever  fo  preffing  and  great.  They 
bad  no  coercive  authority — ^if  they  had,  it  muft  have  been  ex- 
ercifod  againft  the  delinquent  ftates,  which  would  be  ineflfedual, 
or  terminate  in  a  feparation.  Requifitions  were  a  dead  letter, 
unlcfs  the  ftate  legiflaturcs  could  be  brought  into  a&ion ;  and 
when  they  were,  the  fums  xaifcd  were  very  difproportional. 
Unequal  contributions  or  payments  engendered  difcontent^  and 
fomented  ifate-jealoufy.  Whenever  it  (hall  be  thought  ne- 
cel&ry  or  expedient  to  lay  a  dired  tax  on  land,  where  the  ob- 
jefl.is  one  and  the  farT)e,  it  is  to  be  apprehended,  thatit  will  be 
a  fund  not  much  more  productive  than  that  of  requifition  un«* 
der  the  former  goyernmcnt.  Let  us  put  the  cafe.  A  given 
fum  is  to  be  raifed  from  the  landed  property  in  the  United 
States.  It  it  eafy  to  apportion  this  fum,  or  to  affign  to  each 
ibite  i<ts  quota.  The  Conftitution  gives  the  rule.  Suppofe 
the  proportion  of  North  Carolina  to  be  eighty  thoufand  dol- 
lars. This  fum  is  to  be  laid  on  the  landed  property  in  the 
flmt^,  but  by  what  rule,  aqd  by  whom  I  Shall  every  acre  '^ay 

the 


SuPR£M£  Court  of  the  Vniud  SuuSf  179 

Xhe  lamc  film,  without  regard  to  its  quality,  value,  fituation,  1796. 
or  produAivenefs  ?  This  would  be  manifeftly  unjuft.  IJo  the  k^/^^tkJ 
laws  of  the  diflTercnt  ftates  furnifli  fufficient  data  for  the  purpofe 
of  forming  one  common  rule,. comprehending  the  quality,  fitu- 
ation, and  value  of  the  lands  ?  In  feme  of  the  ttaHs  there  has 
been  no  land  tax  for  feveral  years,  and  where  there  has  been, 
the  mode  of  laying  the  tax  is  fo  variou?,  and  the  diverfity  in 
the  land  is  fo  great,  that  no  common  principle  can  be  deduced, 
and  carried  into  pra&ice.  Do  the  laws  of  each  ftate  furnifh  da^ 
ta,  from  whence  to  extrad  a  rule,  whofe  operation  fhall  be 
equal  and  certain  in  the  fame  ftate  ?  Even  this  is  doubtful. 
Befides,  fub-divifions  will  be  neceflary  \  the  apportionment  of 
the  ftate,  and  perhaps  of  a  particular  part  of  the  ftate,  is  again 
to  be  apportioned  among  counties,  townships,  parifiies,  or  di- 
ftrids.  If  the  lands  be  clafled,  then  a  fpecific  value  muft  be 
annexed  to  each  clais*  And  there  a  queftion  arifes,  how  c>tn 
life  clafliiications  and  afleflments  to  be  made  ?  Annually,  -tri- 
ennially,Teptennially  ?  The  oftener  they  are  made,  the  greater 
will  be  the  expenfe ;  and  the  feldomer  they  are  made,  the  grea- 
ter will  be  the  inequality,  and  injuftice.  In  the  procefs  of  the 
operation  a  number  of  perfons  will  be  necefTary  to  clafs,  to 
value,  and  affefs  the  land ;  and  after  all  the  guards  and  provi- 
(ions  that  can  be  devifed,  we  muft  ultimately  rely  upon  the 
difcretion  of  the  officers  in  the  exercife  of  their  fundiohs« 
Tribunals  of  appeal  muft  alfobe  inftituted  to  hear  and  decide 
upon  unjuft  valuations,  or  the  afleflbrs  will  zB,  ad  libitum  with-* 
out  check  or  control*  The  work,  it  is  to  be  feared,  will  be 
operoft  and  unproduAive,  ,and  full  of  inequality,  injuftice,  amf 
oppreffion.  Let  us,  however,  hope,  that  ^a  fyftem  of  land  tax- 
ation mav  be  fo  corre£led  and  matured  by  praAice,  as  to  be-* 
comfe  ea(y  and  equal  in  its  operation,  imd  productive  and  be- 
neficial in  its  effe£ts.  But  to  return*  A  tax  on  carriages,  if 
apportioned,  would  be  oppreffive  and  pernicious.  How  woul4 
it  work  ?  In  fome  ftates  there  are  many  carriages,  and  in  others 
but  few, '  Shall  the  whole  fum  fall  oh  one  or  two  individuals 
in  a  ilate,  who  may  happen  to  own  and  poflefs  can  iages  \  The 
thing  would  be  abfurd,  and  inequitable.  In  anfwer  to  diis 
obje^ion,  it  has  beer/  obferved,  that  the  fum,  and  not  the  tax, 
is  to  be  apportioned ;  and  that  Congrefs  may  feled  in  the  dif- 
ferent  ftates  different  articles  or  objeds  from  whence. tq  r^ife 
the  apportioned  fum.  The  idea  is  noyel.^  What,  ihall  land 
be  taxed  in  one  ftate,  flaves  in  another,  carriages  in  a  third,^ 
^nd  horfes  in  a  fourth;  or  (hall  feveral  of  thefe  be  thrown  tOr 
ffetfaer,  in  order  to  levy  and  make  the  quotaed  fum  ?  The 
^heme  is  fanciful.  It  would  not  work  .well,  and  perhaps  is 
litterly'impradicable.  -  It  \%  eafy  to  difcern,  that  great,  and 
perhaps  iniurmouptabte^obftagles  muft  a^ife  informing  tbefub- 
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1796.  ordinate  arrangements  neccilary  to  carry  the  fjrftem  into  efFeA } 
V<"-Y>/  5nhcn  fornied/thc  operation  v/ould  be  flow  and  cxpenfive,  un- 
equal and  unjuft.  If  a  tcx  upon  land,  where  the  obje£l  is 
fimple  and  uniform  throughout  the  ftates,  is  fcarccly  pradica- 
ble,  what  Oiall  we  fay  of  a  tax  attempted  to  be  apportioned 
among,  and  raifsd  and  collcAed  from,  a  number  of  diffimilar 
objeas.  The  difficulty  will  fecreafe  with  the  number  and 
variety  cf  the  things  propofcd  for  taxation.  We  fliall  be  obli- 
ged to  refort  to  intricate  and  endlefs  valuations  and  aflcflments, 
in  which  every  thing  will  be  ?.rbitrari^  and  nothing '  certain* 
There  will  be  no  rule  to. walk  by.  The  rule  of  uniformity, 
on  the  contrary,  imnlics  certainty,  and  leaves  nothing  to  the 
will  and  pleaftire  of  the  affefTor.  In  fuch  cafe,  the  obje£l  and 
the  furn  coincide,  the  rule  and  the  thing  unite,  and  of  courfe 
there  can  he  no  impofition.  The  truth  is,  that  the  articles 
taxed  in  one  ftate  (hould  be  taxed  in  another  ;  in.  this  way  the 
fpirit  of  jealoufy  i$  appcafcd,  and  tranquillity  preferved }  in  this 
way  the  prefTure  on  induftry  v/ill  be  equal  in  the  feveral  ftatcs, 
and  the  relation  between  the  different  fubjefis  of  taxation  duly 
preferved.  Apportionment  is  an  operation  on  dates,  and  in- 
volves valuations  and  afleflments,  which  are  arbitrary,  and 
Ihould  not  be  reforted  to  but  in  cafe  of  neceflity.  Uniformity  is 
an  inftant  operatiof  on  individuals,  without  the  intervention 
of  afleflments,  or  any  regard  to  ftates,  and  is  at  once  eafy,  cer- 
tain, and  efficacious.  All  taxes  on  expences  or  confumption 
are  indirect  taxes.  A  tax  on  carriages  is  of  .this  kind,  and  of 
courfe  is  not  a  dire£t  tax*  Indireft  taxes  are  circuitous  modes 
oT/eaching  the  revenue  of  individuals,  who  generally  live  ac- 
cording to  their  income.  In  many  cafes  of  this  nature  the  in- 
dividual may  be  faid  to  tax  himfelf.  I  (ball  clofe  the  difcourfe 
with  reading  a  pafiage  or  two  from  Smith's  fFealth  of  ^a^ 
tions, 

"  The  impofiibility  of  taxing  people  in  proportion  to  their 
^  revenue,  by  any  Crapitation,  feems  to  have  given  occafion  to 
^  the  invention  of  taxes  upon  confumable  commodities ;  the 
^  ftate  not  knowing  how  to  tax  diredly  and  proportionably  the 
^  revenue  of  its  fubje^s,  endeavours  to  tax  it  indiredly  by  tax- 
^  ing  their  expence,  which  it  is  fuppofed  in  moft  cafes  will  be 
"  nealJy  in  proportion  to  iheir  revenue.  Their  expence  istax- 
^  ed  by  taxing  the  confumable  cpmmoditities  upon  which  it  is 
f«  laid  out.  '  3  f^oL  pagi  331. 

^  Confumable  commodities,  whether  neceflaries  or  luxuries, 
^  may  be  taxed  in  two  different  ways;  theconfumer  may  either 
f^  pay  an  annual  fum  on  accquni  of  his  ufing  or  confuming 
^  goods  oP.  a  certain^  kind,  or  the  goods  may  be  taxed  while 
f«  they  remain  in  the  hands  of  the  dealer,  and  before  they  are 
^  delivered  p  the  confumer.    The  confumable  goods,  which 
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^  laft  a  confiderable  time  before  they  are  confumed  altogether,    179^* 
**  are  moft  properly  taxed  in  the  one  way  5    thofe  of  which  the  K^^y^ 
**  confumption  is  immediate}  or  more  fpeedy,  in  the  other:  the 
•*  coach  tax  and  plate  tax  are  examples  of  the  former  method  of 
^  impofing;  the  greater  part  of  the  other  duties  of  excife  and 
**  cuftoms  of  the  latter."     3  Vdi  pcge  341. 

I  am,  therefore,  of  opinion*  that  the  iudgment  rendered  in 
the  Circuit  Court  of  Virginia  ought  to  be  afirmcd. 

Iredell,  yujiice, — I  agree  in  opinion  with  my  brothers, 
who  have  already  cxprei&d  theirs,  that  the  tax  in  queftion, 
is  agreeable  to  the  Conftitution ;  and  the  rcaions  which  have 
Tatisficd  mc,  can  be  delivered  in  a  very  few  words,  fince  I  think 
the  Conftitution  itfelf  affords  a  clear  guide  to  decide  thecontro- 
verfy. 

The  Congrefi?  poffefs  the  power  of  taxing  all  taxable  ebjeSis^ 
without  limitation,  with  the  particular  exception-of  a  duty  on 
exports. 

Thereare  two  reftriftions  only  on  the  exercife  of  this  authority: 

I.  All  direff  XzKQS  muft  be  apportioned. 

a.  All  duties,  impoft?,  and  cxcifrs  muft  be  uniform. 

If  the  carriage  tax  be  a  direS  tax,  within  the  meaning  of  the 
Conftitution,  it  muft  be  apportioned. 

If  it  be  a  duty,  impoft,  or  excife,  within  the  meaning  of  the 
Conftitution,  it  muft  be  uniform. 

If  it  can  be  confidered  as  a  tax,  neither  diredl  within  the 
meaning  of  the  Conftitution,  nor  comprehended  within  the 
term  duty^  impo/l  or  excife ;  there  is  no  provifion  in  the  Confti- 
tutio:i,  one  way  or  another,  and  then  it  muft  be  left  to  fuch  an 
operation  of  the  power,  as  if  the  authority  to  lay  taxes  had  been 
given  generally  in  all  inftaoccs,  without  faying  whether  they 
ihoulJ  be  apportioned  or  uniform;  and  in  that  cafe,  I  ftiould 
prc-fumc,  the  tax  ought  to  be  uniform;  becaufe  the  prefcnt 
Conftiturion  was  particularly  intended  to  afFeft  individuals, 
and  not  ftates,  except  in  particular  cafes  fpccified :  And  this  is 
the  leading  diftindlion  between  the  articles  of  Confederation 
and  the  prefent  Conftitution. 

As  all  direft  taxes  muft  be  apportioned^  it  is  evident  that  the 
Conftitution  contemplated  none  as  direct  but  fuch  as  could  be 
apportioned. 

if  this  cannot  be  apportionedy.it  is,  therefore,  not. a //w^ 
tax  in  the  fenfc  of  the  Corjlituiion. 

That  this  tax  cannot  be  apportioned  is  evident.  Suppofe  10 
dollars  contemplated  as  a  tax  on  C2ch  chariot,  or  poft 
chaife,  in  the  United  States^  and  the  number  of  both  in  all 
the  United  States  be  computed  at  105,  the  number  of  Re* 
prefematives  in  Congrcls. 
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I796»  Dolls.  Gts. 

^^ynJ  This  would  produce  in  the  whole        ...     1050 
The  (hare  of  Virginia  being  19-105  parts,  would 

be  -  -  -      Dollars   190 

The  (hare  of  ConneHicut  being  7-105  parts, 

would  be  -  -  -  70 

Then  fuppofe  Virginia  had  50  carriages, 
ConneSficut  -         -  a. 

The  fhare  of  Virginia  being  190  dollars,  this 
muft  of  courfebe  colleAed  from  the  own- 
ers of  carriages,  and  there  would  therefore 
be  colleftcd  from  each  carriage         -         -         -       3  8# 
The  (hare  of  Conne£ficutht\ng  70 dollars,  each 

carriage  would  pay  -  -  •  35 

If  any  ftate  had  no  carriages,  there  could  be  no  apportion- 
ment at  ail.  This  mode  is  too  manifeftly  abfurd  to  be  Support- 
ed, and  has  not  even  been  attempted  in  debate. 

But  two  expedients  have  been  propofed  of  a  very  extraordi- 
nary nature,  to  evade  the  difficulty. 

J.  To  raife  the  money  a  tax  on  carriages  would  produce, 
not  by  laying  a  tax  on  each  carriage  uniformly,  but  by  felefl- 
ing  ditFercnt  articles  in  different  ftates,  fo  that  the  iunount  paid 
in  each  ftate  may  be  equal  to  the  fiim  due  upon  a  principle  of 
apportionment.  One  ftate  might  pay  by  a  tax  on  carriages, 
another  by  a  tax  on  flaves,  &c. 

i  (hould  have  thought  this  merely  an  exercife  of  ingenuity, 
if  it  had  not  been  prefled  with  fome  earneftnefs^  and  as  this 
was  doiic  by  gentlemen  of  high  refpeftability  in jtheir  profeflion^ 
It  deferves  a  fcrious  anfwer,  though  it  is  very  difficult  to  giyc 
fuch  a  one. 

1.  This  is  not  an  apportionment,  of  a  tax-  on  Carriages^ 
but  of  the  money  a  tax  on  carrissfes  might  be  fuppofed  to  pro- 
duce, which  is  quite  a  different  thing. 

2.  It  admits  that  Congrefs  cannot  lay  an  uniform  tax  on  all 
cirriaires  in  the  Union,  in  any  mode,  but  that  they  may  oh 
carriages  ia  one  or  more  ftates.  They  may  therefore  lay  a  tax 
on  ci^ria^es  in  14  ftates,  but  not  in  the  15th. 

3.  If  Congrefs,  according  to  this  new  decree,  may  feled 
carriaiges  as  a  proper  obje£t,  in  one  or  moreilates,  but  omit  them 
in  others,  I  prefume  they  may  omit  them  in  all  and  felcd  other 
articles. 

Dolls.<:ts. 
Suppofe,  then,  a  tz\  on  carriages  would  produce  ioo/x>o 
And  a  tax  on  horfes  a  like  Turn         -         -  100,000 

and  a  hundred  thbufand  dollars  were  to  be  apportioned  accord- 
ing to  that  mode.  Gentlemen  might  amufc  themfelveS  with 
calling  this  a  tax  on  carriages^  or  a  tax  on  borfis^  while  not  :\ 
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Angle  carriage,   nor  a  fingle  horfe,  was  c^xed  throughout  the     I796> 
Union.  C^Y*^ 

4.  Such  an  arbitrary  method  of  taxing  different  dates  differ- 
encly)  is  a  fuggeftion  altogether  new,  and  would  lead,  if  prac- 
tifed,  to  fuch  dangerous  confequences,  that  it  will  require 
very  powerful  argunnents  to  (hew,  that  that  method  of  taxing 
would  be  in  any  manner  compatible  with  the  Conftitutson,  with 
which  at  prefcnt  I  deem  it  utterly  irreconcilable,  it  being  alto- 
gether deftru£live  of  the  notion  of  a  common  intcreft,  upon 
which  the  very  principles  of  the  Conftitution  are  founded,  f;i  far 
as  the  condition  of  the  United  States  will  admit. 

The  fecond  expedient  propofed,  was,  that  of  taxing  car- 
riages, among  other  things,  in  a  general  aiTcflment.  This 
anoounts.  to  faying,  that  Congrefs  may  lay  a  tax  on  carriages, 
but  that  they  may  not  do  it  unlefs  they  Mend  it  with  other  fub- 
je^s  of  taxation.  For  this,  no  rea(oa  or  authority  has  been 
given,  and  in  addition  to  other  fuggeftions  offered  by  the 
Counfel  on  that  fide,  affords  an  irrefragable  proof,  that  when 
pofitions  plainly  fo  untenable,  are  offered  to  counteract  the 
principle  contended  for  by  the  oppofite  counfel,  the  principle 
itfelf  is  a  right  one  ;  for,  no  one  can  doubt,  that  if  better  rea- 
fons  could  have  been  offered,  they  would  not  have  efcaped 
the  fagacity  and  learning  of  the  gentlemen  who  offered  them. 

There  is  no  nece/Iity,  or  propriety,  in  determining  what  13 
or  is  not,  a  dired,  or  indircdl,  tax  in  all  cafes. 

Some  difficulties  may  occur  which  we  do  not  at  prefent  fore- 
fee.  Perhaps  a  direA  tax  in  the  fenfe  of  the  Conftitution,  can 
mean  nothing  but  a  tax  on  fomething  infeparably  annexed  to 
the  foil :  Something  capable  of  apportionment  under  all  fuch 
circumftances. 

Jt\  land  or  a  poll  tax  may  be  conftdered  of  this  defcription. 

The  latter  is  to  be  confidered  fo  particularly,  under  the  pre* 
fent  Conftitution,  on  account  of  the  (laves  in  the  fouthem 
ftafes,  who  give  a  ratio  in  the  reprefentation  in  the  propor- 
tion of  3  to  5. 

Either  of  thefe  is  capable  of  apportionment. 

In  regard  to  other  articles,  ther^  may  podibly  be  confidera>- 
blc  doubt. 

It  is  fufficient^  on  the  prefent  occafion,  for  the  court  to  be 
f^tisfied,  that  t^iis  is  not  a  direA  tax  contemplated  by  the  Con- 
ftitution, in  order  to  affirm  the  prefent  judgment;  fince,  if  it 
cannot  be.  apportioned,  it  muft  necefiarily  be  uniform. 

I  am  clearly  of  opinion,  this  is  not  a  ^^vt&  tax  in  the  fenfe 
of  the  Conftitution,  and,  therefore,  that  the  judgment  ought  to 
be  affirmedk 

Wilson,  Jujfice.  As  there  were  only  four  Judges,  in- 
cluding myfelf>  who  attended  the  argument  of  this  caufe,  I 
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1796.  ihould  have  thought  it  proper  to  join  in  the  decifion,  though  I 
Vi^Y"0  had  before  exprcSed  a  judicial  opinion  on  the  fubje£l,  in  the 
Circuit  Court  of  Firginiay  did  not  the  unanimity  of  the  other 
three  Judges,  relieve  me  from  the  necef&ty.  I  (hall  now,  how- 
ever, only  add,  that  my  fentiments,  in  favor  of  the  conftitu- 
tionality  of  the  tax  in  queflion,  have  not  been  changed. 

CusHiNG,  Jttjiice.  As  I  have  been  preventecj,  by  indif- 
pofition,  from  attending  to  the  argument,  it  would  be  impro- 
per to  give  an  opinion  on  the  merits  of  the  caufe. 

By  THE  Court.  Let  the  judgment  of  the  Circuit  Court 
be  affirmed. 


H1LI.S  it  al  Plaintiffs  in  Error;  verfus  Ross. 


THIS  was  a  writ  of  error  dire&ed  to  the  Circuit  Court  for 
the  Diftri<£l  of  Georgia.  On  the  return  of  the  record, 
feveral  errors  were  a/Tigned;  but  the  only  one,  now  relied  on, 
dated  <<  that  the  fa^  on  which  the  Circuit  Court  had  founded 
their  decree,  did  not  appear  fully  upon  the  record,  cither  from 
the  pleadings  and  decree  itfelf,  or  a  ftate  of  the  cafe  agreed  to  by 
the  parties,  or  their  council,  or  bv  a  ftating  of  the  cafe  by  the 
court,'*  as  reauired  by  rhie  19th  (edlion  of  the  judiciary  zGt. 

On  examining  this  record,  it  was  found,  that  noftatement  of 
fads  had  been  made  either  by  the  court  or  the  parties,  nor  did 
it  appear  from  the  pleadings  and  decree,  upon  what  faAs  the 
decree  of  the  Circuit  Court  had  been  founded,  fiut  it  appear- 
ed, that  a  number  of  witneflcs.  had  been  produced  and  (worn, 
(the  record  did  not  fay  exantincd)  at  the  hearing  before  the 
Circuit  Court,  whofe  tcftimony  had  not  been  committed  to 
writing ;  while,  on  the  other  hand,  the  dcpofitions  of  the  wit- 
neffes  who  had  been  examined  before  the  Dljir-M  Courts  were 
annexed  to  the  proceedings  returned.  It  was  acknowledged 
by  the  council  for  the  Defendants  in  error,  that  the  teftin-ony 
of  the  v/itneflcs  produced  in  the  Circuit  Court,  had  been  taken 
v:va  VQce^  according;  to  the  30th  fccStion  of  the  judiciary  aS, 
and  that  their  dcpofitions  had  not  been  committed  to  writing. 
It  WAS  conceded  by  the  council  on  both  fides,  that  without 
«thcr  aids  than  fuch  as  wjrc  to  be  derived  from  this  impcrfed" 

record. 


Supreme  Court  of  the  United  Stateu  185 

record,  it  would  be  impoiSblc  to  obtain  a  fair  review  of  the  1 796. 
proceepings  of  the  Circuit  Court  in  this  caufe.  But  Cox  and  \^^>r\j 
I>!ponceau^  for  the  PlaintilFs  in  error,  contended  for  a  reverfal 
of'the  decree.  Reed  (of  South  Carolina)  E.  Jilghman  arid 
Lrwis  f^r  the  Defendants,  infrfted  on  the  other  hand,  that  the 
decree  ought  to  be  affirmed  unlefs  it  was  {hewn  to  be  errone- 
ous ;  that  the  bmiifion  on  which  the  Plaintiffs  relied,  could  not 
be  afligned  as  an  error,  and  did  not  vitiate  the  proceedingrs  ; 
that  it  was  to  be  afcribed  to  tlie  negleft  of  the  Plaintilts  them- 
felves,  wh»  ought,  in  tfce  firft  inftance,  to  have  applied  to  the 
adverfe  council  to  flare  a  cafe,  and  if  they  rt* fufed,  or  difagreed 
in  their  ftatemtnt,  then  to  the  court  itfelf ;  that  the  Defendants 
being  fatisfied  with  the  decree  and  not  ir.tmd  rg  to  app^*al 
therefrom,  it  was  not  their  bufmefs  to  aflift  t  -t  Plaintiffs  in 
perfefting  their  record,  foas  to  enable  them  to  bring  itproper** 
\y  before  an  Appellate  Court.  Upon  the  whole,  they  prayed 
that  the  decree  be  affirmed. 

For  the  Plaintiffs  in  error,  it  wasinfifted,  that  the  omiffion 
of  a  ftatemtnt  of  rhe  cafe,   vitiated  the  whole  record.     The 
judiciary  a«ft  of  the  United  States  had  -greatly  innovated  up- 
on the  old  fydcmof  Admiralty  and  Chancery  proceedings,  the 
forms  and  princ    les  o(  the  common  law  were  mterwoven  with,, 
and  in  many  c^lcs,  enrirciy  Tubftituted  to  thofe  of  the  Roman 
jurifprudencc.     The'3Jth  (zfiion  of  that  aft  required,  that  the 
teftimonv  of  witnefics  faculd  be  tr.kcn  viva  voce^  initead  of 
written  depofitions,  bo:h  in  the  Diftrift  ard  the  Circuit  Court. 
In  the  former  of  thefe  tribunal?,  indeed,  when  either  of  the 
parties  exprcfled  an  intention  of  appealing  to  the  oihcr,  the 
depoiitions  of  the  witncffes  were  10  be  committed  to  writing, 
but  this  cafe  was  an  exception  to  the  general  rule.     In  the  Cir- 
cuit Court,  where  ne^;r  eviil^nce  was  adnMtted,  no  provilion 
had  been  made  for  committing  the  l;:lH?rony  to  wiiting,  except 
in  the  c.:fc  of  abfeht,  aged,  infirm    or  departing   witneflcrs, 
whofe  evidence  might  he  taken  di  bene  cjpy  prccllcly  as  in  the 
conthion  law  courts.     The  whole  tcftimony,  therefore,  could 
not,  without  the  confcnt  of  parties,  come  before  the  Supreme 
Court  of  the  United  States^  in  any  cafe  where  new  witnefics 
were  heard,  or  the  fame  witncffes  who  v/ere  examined  below, 
were  produced  de  novo  before  the  Circuit  Court. 

It  was  clear,  that  the  intention  of  Con^refs  was  to  veft  the 
powerof  trying  matters  of  faft  in  Admiralty  and  Equity  cafes, 
in  the  Diftrift  and  Circuit  Courts  exclufively.  Like  the  ver- 
dift  of  a  jury,  the  decifion  of  the  latter  tribunal,  was  final  and 
conclufivc,as  tofa£t.  7  he  Supreme  Court  were  only  empow- 
ered to  c©frcft  their  decrees  in  n»atters  of  law.  Therefore  an 
appeal  did  not  lie  to  them,  but  only  a  writ  of  error,  asat  com-^ 
mon  law.     And  bv  the  22d  fcftion  of  the  judiciary  a<51:,  it  was 
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1796.  provided,  that  no  decree  of  the  Circuit  Courts  (hould  be  re- 
K^r>r^KJ  verfed  for  any  error  in  fa£f. 

But  ftill  the  civil  law  pleadines,  as  by  bill  or  libel^  anfwer, 
&c.  were  retained  in  the'courtSDelow*  Thofe  not  being  car- 
ried on  with  the  logical  clofencfs  and  accuracy,  for  which  the 
fyftem  of  common  law  pleadings  is  fo  much  and  fo  juftly  ad- 
mired, the  fads  which  grouiided  the  decree,  would  leldom,  if 
ever,  appear  from  the  pleadings  and  decree  itfelf,  ,  Amidft  the 
heap  of  matter  with  which  libels  and  anfwers  arc  generally 
crowded,  and  -the  variety  of  fa£ls,  often  immaterial  to  the  real 
points  in  conteft,  afTerted  and  denied  by  the  refptftive  parties, 
it  would  be«x>ften  difficult  even  to  know  what  was  the  true  ob- 
•jcft  of  the  controvcrfy.  The  law,  therefore,  wifely  ordered 
that  the  hSt%  on  which  the  d?cree  was  founded,  where  they  did 
net  appear  from  the  pleadings  and  decree  itfelf,  (hould  bemewn 
by  a  ftatement,  which,  like  a  fprcial  verdi£l,  iboulJ  enable  the 
court  to  determine  whether  the  inferences  of  law,  drawn  from 
thofe  fafts  by  the  inferior  court,  were  juft  or  erroneous. 

To  caufe  fuch  a  ftatement  to  be  made,  or  to  make  it  them- 
felves,  was  a  duty  which  the  law  enjoined  u()on  the  Circuit 
Courts,  and  which  they  were  bound  to  perform.  The  words  of 
the  a£l  of  Cougrefs  were  cxprefs  and  imperative.  "  It  fhall 
**  be  the  duty  of  the  Circuit  Courts,  in  caufes  in  Equity  and 
**  of  Admiralty  and  Maritime  jurifdidton,  tocauf<r  the  fafls  on 
"  which  they  found  their  fentence,  or  decree,  fully  to  appear  upon 
**  the  record,  either  fiom  the  pieadings  and  decree  itfelf,  or  a 
"  ftate  of  thec:;fc  agreed  by  the  parties,  or  their  council,  or  if 
"  they  difigree,  by  a  ft:iting  of  the  cafe  by  the  court.**  The 
court  were  therefore  bound  to  fee  that  the  la£ts  appeared  upon 
the  record,  in  fomcone  or  other  of  ihefe  modes,  neither  party 
co*-ld  compel  the  adverfc  counfel  or  the  court  to  ftr.te  a  cafe; 
andthe  onirts,  by  omitting  this  indifpeniiblc  requifitc,  had  it 
in  their  pow^ir,  whenever  they  pleafcd,  to  make  their  decrees 
final  ana  conclufive,  in  lav/  as  well  as  in  fa(9,  and  effei^ually 
to  deprive  the  linfuccefsrul  party  of  the  benefit  of  a  revifion, 
which  the  Inw  had  expref  ly  provided  in  his  favour.  It  being 
then  the  default  of  the  court,  it  might  be  well  affigned  for  er- 
ror: 8  G?.  59.  Cro.  Eliz.  84.  107.  And  the  a«ft  o(  Congrefs, 
being  introduftory  of  a  new  law,  was  to  be  iiriOly  purfued. 
4  Bac.  Jb.  641.  a  Stra.  971. 

The  Council  furiher  iliuftrated  the  fubjeA  by  fcveral  ana- 
logics  drawn  from  the  civil  and  the  common  law.  It  was,  they 
faid,  a  principle  which  appeared  to  pervade  thofe  two  fyftems, 
that  where  the  fupcrior  court  were  judges  of  law  and  fatl,  the 
inferior  tribunal  was  bound  to  rwiurn  to  them  the  whole 
evidence  ;  when  judges  of  ir\w  only,  then  they  were  bound  to 
make  the  fticis  appear  upon  which  the  judgment  or  decree  w^s 
founded.     Orders  of  the  courts  of  Quarter  ScHions  are  only  to 
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be  quaihed  for  errors  in  law,  therefore,  it  is  only  jieceflary  that  1796' 
the  fi£ls  on  which  they  were  founded,  fhould  appear  upon  the  v.<v^/ 
record  5  but  in  the  cafe  of  conviflions  by  juftices  upon  penal 
ftatutes,  the  fa£l«  are  to  be  re- examined,  and,  therefore,  ibcy 
are  bound  to  fet  forth  the  whole  evidence,  a  Stra.  997,  At 
common  law,  where  the  trial  is  by  jury,  ftill  the  fafts  on 
which  the  judgment  is  founded,  m>ift  appear  on  the  face  of 
the  whole  record,  and  where  the  veidid  did  not  £nd  precifely 
the  matter  in  iflue,  as  where  it  found  that "  by  non  pirform- 
^  ancrof  the  promife^  the  Plaintiff  had  fuftained  ;^.  SO  dn- 
^  maees,  without-  exprefsly  finding  that  the  Defendant  had- 
"promi/edy  the  judgment  for  the  Plaintiff  was  rcverfed.  21.  Pin. 
Ab^  441.  becauie  the  fu per ior  judges  could  not  determine 
whether  the  law  had  been  properly  inferred  from  the  USi%y. 
unlefs  the  fa£ls  themfelves  were  clearly  and  exprefslyftated. 
This  rule  obtained  at  civil  law  for  the  very  fame  reafons.  On 
a  biH  of  review  in  chancery,  where  the  law  alone  was  to  be 
re-examined,  it  had  been  often  refolved,  that  th;  fa&s  proved 
and  allowed  by  the  court  as  proved,  (hould  be  fo  mentioned  in. 
the  fentcnce,  otherwifc  on  a  bill  of  review,  ^h  s.hSS%  Jbould 
be  taken  as  net  proved^  for  elfe  a  decree  coUld  never  be  revcr- 
fed  by  a  bill  of  review,  but  all  erroneous  decrees  muft  be  re- 
verfca  on  appeals  only,     i  Vern.  166.  a  14.  2r6.    i  Cha.  Ca. 

54-  55-  '  . 

The  Council  for  the  Defendant  in  error,  innded,  that  fjr 
though  the  want  of  a  ftatemcnt  of  fa^s  was  a  technical  dcfe£b  ^ 
in  the  record  before  the  court,  which  they  were  williajj  to 
fufply  as  much  as  lav  in  their  power,  from' their  notes  of  the 
evidence  which  had  oeen  taken*  before  the  Circuit  Court;  ^yet 
the  court  could  not,  without  great  injuftice,  reverft  thedectee 
on  that  stccount.  They  were  bound  by  the  a4th  fe<2ion  of  the. 
Judiciary  w^)  nn  the  revcrfal  of  a  decree  of  the  courr^.  to-^afs 
fuch  a  decree  as  the.  Circuit  Cbqrt  Aiould  have  pafTcd.  JHow 
could  they  doit  in  tliis  inftance  ?  Were  they,  fomn  omiffion 
of  the  court,  which  they  could  not  help  any  more  than  the  Dc- 
fexidants,  to  put  jt  out  of  their  p^wer  to  oHfain  juliicc;  and 
how  could  they  fay,  that  the  Circuit  Court  (hculd  have  render-^ 
ed  a  different  decree,  fince  they  .were  not  poficired  of  the  me- 
rits of  the  caufe? 

The  Court  were,  unanimoufly,  of  opir.ion,  that  the  error 
afligned,  was  not  a  fuffifcient  ground  for  rcvcrfiiig  the  dcprer, 
and  recommended  to  the  parties  to  conic  to  fume  agreement, 
which  might  bring  the  matters  in  controverfy  fairly  before 
them. 

After  fome  converfation,  an  agreement  took  place  between 
the  council  on  both  fides,  that  tnc  caufe  (hould  be  continued' 
to  the  next  term  j  and  that,  ia  thv*  n.ean  time,  new  evidence 

might 
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1796.    mieht  be  taken  pn  both  fides,  arid  the  whole  matter  of  h€t,  at 
v^yv^  well  as  the  law,  brought  before  the  Supreme  Court  of  the' l/«i- 
ted  StatiSj  as  upon  an  appeaU* 


M^D'oNOUCH,  verfus  Dannery,  and  the  Ship  Maivy  Ford, 


THIS  was  a  writ  of  error  to  remove  the  proceedings  and 
decree  from  the  Circuit  Court,  for  the  DiftriiSl  of  Maf- 
faJjufetts\  and,  the  record  being  returned,  exhibited  the  fol- 
lowing fads : — On  the  ith  of  November^  1794,  the  owners 
and  crew  of  the  fhip  Georgfj  filed  a  libel  in  the  Diftridk 
fZo'drt  of  MaffachufettSj  in  which  they  fet  forth, 

That  the  Uid  (hip  George  was  an  American  veflcl,  owned 
and  navigated  by  American  tritizcns,  loaded  with  a  very  valua- 
ble cargo,  principally  on  freight,  and  bound  from  Virginia  for 
Rotterdam  \  and  that  on  the  fecond  day  of  Otloher  laft,  on  the 
hi^h  fcas,  in  latitude  44^  and  longitude  40^,  they  fell  in«witii 
the  (hip  Mary  Fordy  which  they  found  utterly  .deferted,  and 
abandoned,  without  any  perfon  on  board,  and  in  a  mod  peri- 
lous ftnte:  That  the  captain  and  crew  of  the  faid  (hip  GeorgCy 
took  pofleflion  of  the  Mary  Ford^  and  with  the  intention  of 
fiiving  the  faid  (hip  and  her  cargo,  the  M^te,  arid  three  of  the 
fai'l  :rew.  "entered  on  board  the  Mary  F^rd^  and  at  great  peril 
of  their  lives,  aiid^fulFeriag  great  hardihip,  with  the  adiftancc 
of  two  men  from  a  fifhing  veflVI,  whom  they  hired,  broucht 
her  into  the  port  of  Bojion ;  whereupon  they  pray  that  the  Uid 
(hip  arid  cargo,  mny  be  adjudged  to  them. 

On  the  yh  of  November^  1794,  Thomas  ATDonnoughj  Efq. 
Confulf(^f  his  Britannic  Majeity,  for  the  ttates  of  MaJfachufettSj 
Rhode ^  Ijiand^  Conne6licut  and  New  H^mpJhirCy  filed  a  claim 
in  the  Uifti  id  Court  of  MaJfachufcttSy  and  fiiggcftcd,  that  the 
K\\i  Miry  Fovfiy  and  her  tartro,  at  the  time  (he'was  taken 
ppfleflio.i  of  by  the. crew  of  the  ihip  GeorgCyW^Sy  and  now  is, 
owned  by  ctrrtafa  merchants,  fubjeits  of  his  faid  Britannic  Ma- 
)^i\yy  arJ  nrayod  that  the  fame  might  be  delivered  to  hiii,  in 
behalf  of  fi.id' owners,  od  the  pa3eineiSt  of  a  reafonablc  falvage, 

or, 
*  See  the  fame  cafe  i^Jf . 
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or,  if  foW,  that  the  proceeds  thereof  might  be  delivered  to4iim,    1796. 
in  behalf  of  faid  owners^  deduftixig  therefrom  fuch  folvage,  with  v^^v>J 
cofts  and  charges. 

On  the  ad  of  December^  I794>  J*  -B.  Thomas  Dannery^ 
Citizen  an4  Conful  of  the  French  Republic,  refidcnt  T^Bofiotiy 
in  behalf  of  faid  Republic,  and  the  citizens  thereof  immedi- 
ately concerned,  likewife  filed  a  claim  for  the  faid  {hip  Mary 
Ford^  and  her  cargo ;  and  fuggefted^  that  the  faid  (hip  and  her 
cargo,  on  the  twenty-eighth  day  of  September  laft,  were  the 
property  of  fojne  of  the  fubjcSs  of  tha  King  of  Great  Britain  ; 
and  afterwards,  on  the  fame  day,  between  two  and  three  o'clock, 
in  the  afcernoon,  on  the  high  fea^  were  attacked,  fubducd,  and 
taken  by  a  fquadron  of  (hips,  to  wit,  the  Filaburtier^  Charant^ 
Pojiilion^  Semiellantej  Jean  Bariy  and  Ranger^  all  in  the  pub- 
lic fervice  of  and  belonjring  to  the  French  Republic,  com- 
roanded  by  Commodore  Vil  Mandarine ;  and  that  the  French 
Republic,'  and  all  the  citizens  thereof,  were  then,  and  ftill  are^ 
at  open  war  with  the  King  of  Great  Britain^  and  all  his  fub- 
je£ls ;  and  that  ibme  of  the  feamen  of  faid  fquadron,  entered 
on  board  the  faid  (hip  Mary  Ford,  took  compleat  and  entire 
po(reflion  of  her,  and  took  and  brought  away  the  Britifif  cap- 
tain and  feamen  of  faid  (hip,  and  ftill  hold  them  prifone  s  of 
war;  and  that  thev  took  and  brought  away  the  papers  bet^n^- 
ing  to  her;— *by  all  which,  and  the  laws  of  nations,  the  faid 
ihip  Mary  Ford^  and  her  cargo,  became  the  property  of  the 
French  Republic  and  the  captors^  by  the  rights  of  war. 

The  faid  laft  mentioned  claimant  further  fuggcftcd,  that  afr 
terwards,  on  the  twenty-ninth  day  of  the  fame  September^ 
about  three  o'clock  in  the  afternoon,  \]\t  faid  (hip  and  her  car- 
go, by  order  of  the  Commodore  of  (aid  fauadron,  from  an  ap- 
prehenfion  of  weakening  his  force,  were  left  at  fea  from  neccf- 
(ity.  The  faid  Conful  prays  a  reftoration  of  the  (aid  (btp  and 
cargo,  to  be  adjudged  to  him,  to  the  ufeof  the  French  Re- 
public, on  his  paying  reafonable  falvage,  with  cofts  and  char- 
ges, or  that  the  faid  ihip  and  cargo  may  be  decreed  to  be  fold 
to  theufe  of  the  French  Republic,  and  her  citizens  concerned, 
after  paying  fuch  falvage,.  cofts  and  charges. 

The  fa^h  which  appear  in  evidence  in  this  cafe  are,  that  tha 
Mary  Ford  and  her  cargo  weie,  before  the  twenty  eighth  day 
of  Scptembcry  the  property  of  certain  Britijh  fubje(^s  Tthat  (In: 
was  bound  on  a  voyage  from  the  JVeJi  Indies  to  London  ;  —  that, 
on  that  day  (he  was  attacked  on  the  high  feas  by  the  fquadron 
mentioned  in  the  claim  of  the  Conful  of  the  French  Repub/icj  or 
one  of  the  (hips  belonging  to  the  fame  to  which  (hcufti  'Jck ;  — 
that  an  Officer  and  fomcof  the  crew  cCone  or  more  of  the  Ihip^ 
of  faid  fquiidron  entered  on  board,  took  out  her  Captain  and  all 
her  crew,  and  the  grcatcft  part  of  the  (hip's  papers,  and  that  (he? 

(ailed 
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1796.  failed  feme  time,  probably  more  than  twenty  four  hours,  with 
^'  ^v^  fiid  Fnnch  crew  on  board  her,  in  company  with  faid  fquadron, 
and  was  then  left  by  order  of  the  Commander  of  faid  fquadron, 
\vh6di reded  her  robe  buiut;  that  fome  attempts  were  made 
unfucceflTully  to  effe<fl  this  purpofc ;  — that  feveral  Britijk  vef- 
fels  had  been  captured  and  manned  by  faid  fquadron,  and  many 
of  the  people  of  the  I'quadron  were  fick,  and  incapable  from 
that  caufe  to  do  duty;  — that  from  an  apprehenfion  of  weak- 
ening his  force,  the  faid  Commander  had  given  the  faid  orders ; 
that  the  faid  (hip  Georgia  met  with  the  faid  Mary  Ford  at  the 
time  and  place  mentioned  in  the  Libel,  and  brought  her  and 
her  cargo  into  the  harbour  of  Boflon  under  the  circumftanccs 
fet  forth  in  the  Libel ;  —  The  (hip  Mary  Ford  and  her  cargo 
have  been  fold  by  order  of  the  Court,  and  with  the  confent  of 
all  parties. 

After  argument,  Low  el.  Judge  of  the  Diftrid,  delivered 
the  opinion  of  the  court,  6rft  recapitulating  the  fads  above 
fbted. 

**  By  the  Court.  The  Libellants  have  prayed,  that  th^ 
whole  of  the  (hip  and  cargo '  (hould  be  decreed  to  their  ufe. 
There  have  been  times  in  the  hiltoryof  nations,  in  which  vef- 
fel  and  goods,  left  by  ncceflity  on  the  high  feas,  have  beeo  de-' 
•  creed  the  property  of  the  finders ;  and  where  wrecks  x>n  t^ 
fliore  have  be.en  with-hefd  from  the  original  proprietors,  by 
the  fovercigns  of  the  country,  or  fome  great  man,  on  whofe 
lands  theyhave  happened  to  be  caft:  But  in  very*  early  times, 
they  have,  in  both  cafes,  been  coqfidered  as  the  property  of 
the  original  owner,  Scverd  of  the  Roman  Emperors  made 
their  ediftj^  and  decrees,  for  the  prefervation  of  fuch  property, 
and  the  reftoration  qf  it;  and  for  a  long  time,  the  law  of  na- 
tions has  been  fettled  on  principles  confonant  to  juftice  and  hu- 
manity, in  favour  of  the  unfortunate  proprietors;  and  the 
penfons  who  have  found  and.  favcd  the  property,  have  been 
*compenfatcd  by  fuch  part  therepf,  or  fuch  pecuniary  fatisfac- 
tion,  as  the  laws  of  paiticulat  States  have  fpecially  provided, 
or,  in  want  of  fuch  proviflon,  (a|  the  writers  on  the  law  of  na- 
tions agree)  bv  fuch  reward  as  in  thcr opinion  of  thofe  who,  by 
th2  municipal  laws  of  t1ie  country,  arc  to  judge,  is  equitable 
ard  right.  Iii  our  country,  no  ipccial  rule  being  eftablifbed, 
this  court  is  to  determine  what,,  in  fuch  cafe,  is  equitable  and 
right.  The  rule  ineftimation,  which  ought,  inmyopinion,Jto 
be  adopted,  would  be  to  give,  if  poflible,  to  afccrtain  it,  fuch 
compenfation  or  reward  as  would  be  fufficient  inducement  to 
engage  reafonablc  peifons,  to  encounter  the  neril  and  expence 
of  \he  undertaking';  what  this  may  be,  muft,  in  almoft  every 
cafe,  depend  on  the  eftigiation  which  the  Judge,  who  is  to  de- 
cide, may  make  of  tbecxpenle,  the  labour^  the  peril,  and  the 
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adual  fuffering  of  thofe,  by  whofe exertions  the  property  is  favcd.  1796. 
And,  as  fever^  of  the  moft  important  of  thefe  are  really  mental,  v^^/nJ 
to  which  no  meafure  of  weight  or  capacity  can  be  actually  ap- 
plied, it  is  probable,  different  perfons  would  vary  confidcrably 
in  their  eftimation  of  them.  It  may,  therefore,  bea  thing  to  be 
wiflied,  that  every  nation  would  make,  at  leaft,  fome  general 
rules  for  determining  fiich  czfes:  but  as  there  arc  none  efta- 
bli(hed  in  this  country,  I  am  bound  to  excrcife  my  own  Judg- 
ment, in  determining  what  is  a  juft  and  equitable  cpmpeniation. 

"  Admiralty  courts  having  the  thing  faved  under  their  cori- 
troul,  may  cither  adjudge  a  portion  of  fuch  thing  to  the  perfons 
who  have  faved  it,  or  a  fum  of  money  to  be  paid  by  the  pro- 
prietor, or  from  the  produce  of  the  thing  fold.  And  in  cither 
cafe,  the  fame  principle  ought  to  operate,  and  fuch  parts  of  the 
thing  faved,  or  fum  of  money,  be  decreed  to  thofc  who  fave  it, 
as  may  fully  compenfate  them,  and  wilf  encourage  others  to 
like  efforts.  In  this  cafe,  the  Mcry  Fordy  when  found,  was  at 
the  mercy  of  the  feas,  her  fails  and  rigging  partly  taken  away 
or  loft;  very  little  or  no  provifions  on  board  her;  the  Gevrge 
was  bound  on  a  foreien  voyage,  with  a  valuable  cargo,  and  it 
does  not  appear  that  me  had  any  fupernumerary  hands  ;  thofc 
who  undertook  to  carry  her  into  port,  found  her  greatly  difa* 
bled  and  difficult  to  manage ;  the  rifqueof  their  lives  mtift  have 
been  confiderable,  and  their  exertions  great.  I  think  few  cafes 
will  happen,  when  the  compenfation  ou^ht  tf>  be  higher. 

^  Under  all  circumftances,  therefore,  1  am  of  opinion,  that  one 
third  part  of  the  grofs  proceeds  of  the  value,  ou^ht  to  be  paid 
to  the  owners  and  crew  of  the  Jhip  George^iox  ?alvage  of  the 
(aid  Oiip  Mary  Ford  and  her  car{;o,  and  in  full  compenfation 
of  their  (<;rvicLS,  peril  and  expenfes,  in  the  following  propor- . 
tions  which  have  been  fmce  fettled  by  three  merchants,  named 
by  them,  and  appointed  by  the  court,  viz.— ^^  the  owners  of  the 
GeorgCynine  thoufandfive  hundred  and  eighty  dollar  s,  andtwen- 
ry^ight  cents,  being  two  third  pans  of  the  turn  decreed  for  the 
owners  of  the  George  and  her  crew,  after  deducing  three  hun- 
dred and  feventy  dollars  and  forty-two  cents^for  the  owners,  for 
txpenfis  incurred  and  paid  by  them,  on  the  joint  account  of  the 
owners  and  the  crew — ^and  the  remaining  one  third,  viz.  four 
thoufand  fcven  hundred  and  ninety  dollars  and  fourteen  cents, 
to  the  captain  ami  crew  of  the  George,  in  the  following  propor- 
tions, viz.  to  the  Captain,  eleven  hundred  and  fifty-fix  dollars 
and  twenty  cents — Lemuel  Fojler,  eight  hundred  and  twenty- 
five  dollars  and  ninety  cents— y«A»  s^lajfm,  four  hundred  and 
ninety-five  doUai  s"  and  fifty-four  cents— five  feamen,  three  hun- 
dred and  thirty  dollars  and  thirty-fix  cents  each — one  other, 
two  hundred  and  eighiy-nine  dollars  and  feven  cents — the 
cook,  two  hundred  and  tbrty-feven  dollars  and  fcvcuty-fcven 
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Jjgb.     ccntf — and  ths  bojr,  one  hundred  and  twenty-three  dollars  and 
V,xw-/'  cighry-flx  ccncs. 

**  The  next  queftion  is,  to  whom  (hall  the  re^due  be  ducreed  I 
To  fettle  this  queftion,  paflbgcs  have  been  read  from  many 
books  writte^i  on  the  law  of  natio/.s,  and  others  in  which  the 
irunicipal  regulations,  and  decifions  of  fcveral  nations  have 
been  reported  or  commented  on  ;  and  which  have  been  fuppof- 
cd  to  be  applicable  to  this  cafe.  The  gentlemen  who  have  been 
of  counfcl  for  the  parties,  have  ingenioufly  fupported  their  ref- 
peSive  claims  ;  I  have,  I  truft,  carefully  perufed  their  autho- 
rities and  attended  .to  their  arguments  ^— very  few  of  their  au- 
thorities appear  to  me  to  apply  ;  their  arguments  have  been 
pertinent.  I  lay  out  of  the  cafe,  the  whole  doflrine  of  po/Himi' 
ny^  as  applied  tore-captures,  v/hich  I  confidcr  as  depending  on 
the  municipal  regulations  of  States,  which  every  fovereien  has 
a  right  to.make,  as  far,  at  leaft,  as  their  own  citizens  only^  are 
concerned,  in  fuch  manner  as  may  appear  to  them  beft.  Under 
this  head,  though  blended  by  fome.  writers  with  the  law  of  na- 
tions, are  to  be  placed  the  regulations  made,  varioufly  however, 
by  tke  European  natiotis,  and  the  late  Congrcfs  of  the  United 
Statesy  by  which  the  property  is  divefted  from  the  former  own- 
ers, by  capture,  after  twenty  four  hours  poffeffion  by  the  ene-r 
my  }  and  all  other  arbitrary  rules,  made  to  fettle  queftiohs  of 
like  nature;  alfo,  all  qucftious  about  total  and  partial  lofies  on 
policies  of  infurance. 

^  1  embrace  as  found  do£lrine,the  principle,  that  neutral  na- 
tions ought  not  to  decide  refpeciing  the  lawfulnefsor  unlawful- 
jiefj»  of  capture,  if  it  appears,  that  the  captor,  and  the  nation 
Jrom  whom  the  property  is  taken,  are  at  war  with  each  other, 
imJ  the  captors  or  their  vendees,  arc  inpofTefEon  of  the  property, 
£ive  where  the  territorial  rights  of  the  neutral,  or  the  rights  of 
their  citizens,  are  involved  in  the  queftion ;  and  that  neutrals 
are  -always  to  take  the  cxijling  Jlate  of  things  as  right ;  fo  that 
if  either  of  the  powers  at  war,  or  thofc  to  whom  they  have 
transferred  it,  are  in  pojfejjign  of  a  thing  taken  from  their  ene^ 
my  in  tuar^  neutral  powers  are  to  fuppofe  them  lawfully  pojfejfed^ 
and  ought  -not  to  enquire  how  lon^,  or  under  what  circum- 
lldnces,  they  have  poflcfled  them.  To  interfere  and  decide  in 
fuch  cafes,  muft  ncceiTarily  imply  a  partiality  contrary  to  the 
idea  of  neutrality  \  for,  they  mufi  either  give  piater  firmnefs  to 
the  capture  by  deciding  it  to  be  lawful^  or  weaken  and  render  it 
lefsfecurcy  by  determining  it  to  be  unlawful.  Neither  are  ncu- 
tr4  p^Aytrs  to  give  aid  to  either  party,  by  conducting  their 
prizes  for  them,  when,  they  a/e  too  weak  to  proteft  and  con- 
dUiSlthcm. 

''  ThcA:  princiolcs,  I  think,  will  fervcas  a  guide  to.a  decifion 
•*  ihis  cafc.-r-     Neither  of  the  belligerent  powers  was  in  pof- 
feffion 
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fcfiion  of  this  property  when  found;  —the  Britijh  claimants  J^g(u 
fay,  it  has  been  thcir's;  —this  is  admitted  by  the  French  clai-  v^^v^ 
mants  ;  — ^  and  we  have  evidence  of  this  fa£fc  by  the  conftruc- 
tion  of  the  (hip  Which  is  in  our  fight,  by  the  cargo  on  board, 
and  divers  Ihips  papers  which  were  found  with  her.  The 
French  claimants  fay,  we  took  her  in  open  war,— we  firmly 
pofieifed  her, — and  (he  ought  to  be  reftored  to  us.  The  re- 
ply in  behalf  of  the  Britijh  claimants  is,  yo^  did  not  complete 
your  capture^,  you  did  not  firmly  poffifs  her;  -r-you  were  too 
weak,  confift.-nt  with  other  views  you  held  more  important,  to 
retain  her.  Is  it  neceflary  that  we  (hould  decide  thefe  qucf- 
tions  between  them  ?  Shall  we  try  the  lcf:ality  of  the  capture, 
and  deciJe  the  firmnefs  of  the  fojffijfuin  i  Will  it  not  be  to  aid, 
to  make  the  capture  and  pofT^flion  firm  and  legal,  which  is  faid 
to  be  incomplete  ?  The  French  claimants  fay,  we  were  under 
apprehenfion  of  weakening  our  force  and  fo  left  her  from  ne- 
ceflity.  The  vcffcl  had  been  .ffnVi^,— of  this,  there  is  no. 
queftion :  did  fhe  by  capture  and  firm  pofTeffion,  according 
to  the  law  of  nations,  become  French  ?  Of  this  there  is  at 
leafl  a  doubt.  On  confidering  the  whole  matter,  I  do  adjudge^ 
order  J  and  decree^  that  one  third  part  of  the  money,  arifing  from 
the  fales  of  the  fliip  Mary  Ford  2nd  her  cargo,  be  paid  to  the 
perfons  who  faved  them,  in  the  proportions  before  mentioned. 
And  that  the  duties  and  all  other  cofts  and  charges  be  firft  de- 
duced from  the  other  two  third  parts,  and  the  rehdue  remain  in 
Court  for  the  ufe  of  the  Britijh  owners,  of  faid  {hip  and  cargo, 
or  fuch  oth<y  perfons,  whpm^y  derive  fight  thereto  from  them, 
when  the  fame  fhall  be  afcertained  in  Court.  " 

From  the  decree  of  the  Diflrift  Judge,  fo  far  only  as  it  re- 
fpeds  the  Britijh  owners,  the  French  Conful  appealed,  and  the 
ap|5eal  being  argued  before  the  Circuit  Court,  the  following 
decree  was  there  pronounced,  (  Judge  LOWELL  declining  how- 
ever to  give  any  opinion :) 

"  Gushing,  Jujlice.  The  court  having  fully  heard  the  parties 
on  the  appeal  in  this  cafe,  by  their  couiifel,  it  appe.:rs  that  the 
fi».id  (hip'Mary  Ford  and  her  cargo,  being  the  property  of  fome 
Britijh  fubjefts,  were,  on  or  about  the  aSth  day  of  Sept  ember y 
jf.  D.  1794,  captured  on  the  higb  feas,  by  a  French  fquadron  of 
fhips,  under  the  command  of  Commodore  Vil  Maudarine^  and 
were  taken  into  a£tual  and  quiet  pofTe/Iion  of  (aid  fleet,  and  (6  held 
for  above  twenty-four  hours,  and  were  then  left  on  the  hij^h 
feas,  without  any  hands  aboard,  after  fome  unfuccefsful  .at- 
tempts, by  his  order,  to  burn  her,  which  was  in  confequence 
of  many  of  the  people  of  his  fquadron  being  fick,  and  incapable 
of  doing  duty,  and  from  an  apprehenfion  of  weakening  his  force 
in  parting  with  any  of  his  people,  to  keep  on  borrd  and  to 
conduft  the  faid  (hip  Jiinry  FOrd. 

Vol.111.  Cc  «*That 
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1796.  ^^  That  the  faid  (hip  Georgia  met  with  the  £ud  (hip  Mary  Ford^ 
K^y^K^  and  brought  her  and  her  cargo  into  the  harbour  of  Bojton^  as 
fet  forth  in  the  libel ;  not  with  intent  to  aid  either  party,  in  the 
war  fubfifting  between  the  French  Republic  and  the  £ritijf> 
nation,  but  to  fave  the  property  from  abfolute  lofs^  or  in  ex- 
pectation of  proper  compenlation  for  the  trouble.  On  which 
cafe  the  operation  of  the  law  of  nations  appears  to  the  court 
to  be,  that  by  the  faid  capture,  the  property  became  immedi- 
ately the  captor's.  The  queftionr  about  firm  poflfeffion,  ap- 
pearing to  relate  chiefly,  if  not  only,  to  cafes  of  poftliminy  or 
recapture,  or  to  that  of  a  neutral  vendee;  things  which 'tis 
apprehended  ha^e  no  place  in  this  caufe  \  and  about  which  the 
muni<5ipal  laws  and  regulations  of  different  countries  are  very 
different. 

"  The  property,  then,  in  this  cafe,  becoming  the  captor's  im- 
mediately by  conqucft,  and  the  right  of  war,  muft  fo  continue, 
until  divefted  by  recapture,  or  by  fome  legal  means  or  z£i  to 
that  efTeA*  And  it  is  not  conceived,  that  the  abandoning  the 
(hip  from  the  occafion  ftated  in  the  evidence,  could  amount  to 
a  recapture,  fo  far  as  to  inveft  the  property  in  the  original, 
owners,  or  prevent  the  captors  from  reclaiming' the  pofleffion, 
when  opportunity  offered  at  any  time  previous  to  a  recapture. 
It  is,  therefore,  confidered  and  decreed  by  thh  court.  That 
the  decree  made  in  the  Diftrifl  Court,  as  far  only  as  it  decrees, 
that  the  faid  refidue  of  the  faid  two  third  parts  of  the  money 
arifing  from  the  fates  of  the  faid  (hip  Mary  Ford  and  her  car- 
go, remain  in  court  for  the  ufe  of  the  Britijb  owners  of  the 
fame  (hip  and  cargo,  or  fuch  other  perfons  who  may  derive 
right  thereto  from  them,  when  the  fanie  (hould  be  afcertained 
in  court,  be,  and  hereby  is,  rev er fed.  And  it  is  now  further 
aijjudced  and  decreed  by  this  court.  That  the  fame  refi- 
due of  the  faid  two-third  parts  of  faid  money,  remain  in  court 
for  the  ufe  of  the  French  Republic,  and  thofe  concerned  in  (aid 
capture." 

From  this  decree  of  the  Circuit  Court,  the  Britijh  Conful 
appealed;  but  the  appeal  being  difallowed,  the  proceedings 
were  removed  into  the  Supreipe  Coufx  by  writ  of  error  ;  and 
the  Plaintiff  affigned  for  error  the  decree  in  favor  of  the  French 
claimants,  and  alfo  the  difallowance  of  his  appeal  :  the  defend- 
ant pleaded  in  nullo  eji  erratum^  and  thereupon  iffue  was 
joined. 

The  caufe  was  argued  on  the  4th  and  5th  of  February^  1796$ 
by  £.  Tilghman^  for  the  Plaintiff  in  error,  and  by  Ingcrjoll 
li  Duponceauy  for  the  Defendant  in  error. 

For  the  PJainiifF  in  error,  two  points  mere  mpde  ;  jd.  That 
the  courts  of  the  United  States  had  no  jurifdidlion  in  this 
cafe :  and   id.  That  the   property  of  tlie  Britijb  owners  of 
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the  Mary  Ford^  was  not  fo  divcfted  as  to  give  a  perfeSf  rtght    ^79^' 
to  the  captors.  ^OiT^^ 

jfi.  Point.  The  court  cannot  determine  on  the  validity  of 
the  capture  between  the  belligerent  powers.  In  cafes  where 
there  have  been  illegal  outfits  within  the  jurifdiAion  of  the 
United  States  \  or  where  their  territorial  neutrality  and  fovc- 
reignty  have  been  invaded ;  or  where  their  municipal  laws 
have  been  violated;  the  judicial  power  of  the  Union  will  in- 
terpofe.  But  the  prefent,  is  barelv  a  qucftion  of  prize  j  un- 
conneded  with  any  incidental  or  colfatpral  circuniftances,  which 
juflifya  neutral  nation  in  talcing  cognizance  of  the  caufe. 
Lee  on  Capt.  77. 

tJ.  Point.  The  property  in  a  prize,  is  not  fo  divefted  by 
capture,  as  to  give  the  captor  a  full  rights  untH  the  veffcl  is 
brought  into  a  place  of  fafcty.  The  Mary  Ford  was  not  in 
a  place  of  fafety;  there  was  ground  to  entertain  a  reafonable 
hope  of  recapture ;  and  there  muH  be  a  condemnation,  in  a 
court  of  competent  jurifdiclion,  before  the  property  is  concki* 
fively  transferred  from  the  original  owner  to  the  captor.  Till 
that  is  done,  any  length  of  pousflion  will  not,  of  itfelf,  furnifh 
a  tide  to  the  prize.  Grot.  58a.  B.  3.  c.  6.  /  3.  Puff.  845. 
b.  8.  c.  6.f.  70.  a  Hience.  b.  2.  r.  9./^ 202. /.  1 97.  Marten: 
L.  N.  b.  8,  ^*  S-y*  II-  p'  197*  f^oft.  b.  3.  /  196.  p>  571.  Lee 
on  Capt.  72.  It  is  true,  however,  that  a  right  of  poffeffion, 
and  an  inchoate  right  of  property,  were  acquired  by  the  cap- 
ture ;  but  the  right  of  poUeffion  being  abandoned,  it  reverted 
to  the  original  proprietor. 

For  the  Defendant  in  error,  it  was  anfwered:  ift,  That  the 
court  has  jurifdi£tion ;  2d,  That  the  court  mud  reftore  the  (hip 
to  the  poiTeflion  of  the  captor,  whether  the  capture  was  legal 
or  illegal;  for  they  muft  confider  every  capture  made  in  a 
war  in  form  as  valid. 

I/?  Point.  It  is  remarkable  that  the  perfon  who  plaims  the 
cxercife  of  the  authority  of  the  court,  (hould  except  to  its  ju- 
rifdid^ion;  but  even  by  him,  it  is  conceded,  that  the  court  may 
exercife  a  jurifdiAion  on  the  fubje£l  matter.  This  court  has 
jurifdi6lion,  if  any  court  of  the  United  States  cxn  taice  cogni- 
zance of  the  controverfy  ;  and  if  this  court  cannot  hold  plea 
of  the  difpute,  it  will  not  be  pretended  that  any  other  court 
may.  It  is,  then,  an  univerfal  rale,  without  exoeption,  that 
whoever  pleads  to  the  iurifdiAion  of  a  court,  muft  (hew  ano- 
ther competent  jurifdittion.  Do^.  Plac.  jn4.  The  only  book 
read  infupport  of  the  exception^  {Lee  on  Capt.  77.)  repels  the 
Appellant's,  claim  ;  for  it  is  the  principle,  and  not  the  mode,  of 
adjudication^  which  forms  the  fubje£t  of  the  chapter  reJFerredto. 
Lee  on  Capt.  72.  The  original  proprietor  claims ;  the  vendee 
fays  that  he  purchafed  from  the  captor  ;  and  the  ifiference  is 

that 
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1796*  that  the  Judges  cannot  decide  upon  the  legality  of  the  prize, 
i^-v"^^  but  muft  confider  each  belligerent  party,  the  proprietor  of  what 
he  has  taken.  The  general  principle  is  beft  cxcrr.plified  in  the 
juftificatory  memorial  on  the  Silefia  loan  :  the  court  of  the  cap-> 
tor  is  th^  proper  court  to  decide  the  queftion  of  prize,  or  no 
prize  5  I  Magens.  p,  487.  49a  496.  505.  but  ftill  the  reafon 
of  ihe  law  muft  (hew  its  extent.  Not  only  the  reafon  of  the 
rule  reftrifts  its  operation  to  the  cafes,  where  the  queftion  can 
be  decided  by  the  ^appropriate  court  of  the  captors  \  ^ift  the 
theoretical  writers,  as  well  2^  uniform  'pra<^ice,  demonftrate  the 
exiftence  of  fuch  a  rcftriftion.  If,  like  wife,  the  cjipturc  be 
made  v/ithin  neutral  limits,  an  exception  to  the  general  rule 
iirifcs.  'i  tVood,  443.  A£f  of  Cangrefs  of  June^  I794v  ''^he 
regulations  eflablilhed  by  the  Executive  Department,  and  the 
adjudications  of  this  court,  concur  in  the  pofition.  Another 
exception  arifes,  where  neutral  property  of  another  nation,  or 
of  our  own  citizens,  has  been  captured  at  fea,  and  is  brought 
w'  i  hi  n  ou  r  porr .  Glnfs  et  aL  verfus  Eetfcy  ant,  p,'6. 2  TVood.  439, 
Bink.  ^  j.  p.  /.  I.  c.  17.  But  if  the  fovereign  will  proteft 
his  citizen  from  injury,  he  muft,  alfo,  compel  him  to  do  juf- 
lice.  Now,  therefore,  as  no  fubje<S  of  a  neutral  State,  can 
take  from  the  captors  the  prizes  which  thev  have  made,  with- 
out violating  their  '■ight  of  poffeffion;  2  fVood.  /|.55»  2  Burr. 
693 ;  it  follows,  .tt  at  when  fuch  a  cafe  happens  within  our  ju- 
rildiiftion,  the  courts  of  the  United  States  niuft  decide  between 
cur  citizens  and  the  foreign  captors ;  nor  can  the  relief  to  the 
captors  be  refufed,  by  the  intcrpofition  of  a  claim  on  the  part 
of  the  captured,  as  original  proprietors.  The  order  in  which 
the  claims  ©f  captor  and  captured  have  been  filed,  cannot  vary 
thcjurifdiiftion  of  the  court;  for,  if  the  captured  property  is 
brought  into  port  by  our  citizens,  forcibly,  or  charitably,  the 
jurifdicti5>n  muft  be  the  fame,  and  the  queftion  of  prize  will  be 
equally  involved, 

2d  Point,  But  taking  cognizance  of  the  prefent  cafe  does 
not  Itad  to  a  decifion  of  the  queftion  of  prize,  or  no  prize; 
for,  the  court  muft  confider  the  capture  to  be  lawful.  No  neu- 
tral power  tan  doubt  the  validity  of  a  capture  made  in  a  public 
war.  Fa  ft,  B.  3.  c.  14.  /  ao^.  i  ff^ood.  125.  Fatt.  B.  3. 
c.  3.  /  40.  /  190.  /  209.  /  212.  /  229.  G^ot,  B.  3,  r.  6.  / 
2.  BurUm,  ch.  7./  12.  14.  2  Tf^ood,  441.  An  inchoate 
right,  therefore,  aright  to  ihe  pofleflion,  a  fpecial  property,  is 
enough  for  the  captor.  Of  his  poffcflion,  however  flight,  a 
neucral  power  csnnct  deprive  him  :  if  his  enemy  were  ftill  in 
purfuit;  if  he  would  have  been  recaptured  the  next  moment; 
the  neutral  power  cannot  interfere  with  the  pofleflion,  or,  inter- 
fering, muft  Ctflore  it.  2  Burr.  b^b.  2  Injf.  of  Juji.  tit.  j. 
f,  17.  Dig.  B.  41.  ///.  I.  law  5.  /  7.  2  Ruth.  594.  B^  2.  c.  9, 

Colleff. 
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C#///<7.  Jurid.    134.   135.     In  the  prcfcnt  inftancc,  the  in-     1796. 
terfcrcnce  was  charitable,  yet  if  the  vefltl  had  been  detained  \.^^sr\J 
after  payment,  or  tender  of  a  reafonable  f  itvage,  the  detainer 

.would  be  detmed  a  trcfp^ffer;  and  the  rule  and  remedy  muft 
be  the  fame,  as  if  he  had  been  .a  trcfpaflerv?^  initio.  If  the 
captors  had  abandoned  their  property,  kt  all  the.  legal  conf;- 
quences  follow  i  but  that  is  a  qucftion  whrch  the  captors  have 
a  right  to  controvert  with  thofe  who  faved  thf  property  :  The 
^rr//^  claimants  can  ceartinly  advance  no  title  by  finding  it. 
The  diftinftion  between  perfect  ri^^hts,  and  incnoate  rights, 
can  Only  occur  between  a  re-captor'and  the  original  owner,  or 
between  a  Vendee  and  the  original  owner:  the  authorities,  that 
have  been  cited  on  the  oppofite  fide,  are  all.  of  that  defcription. 
Martin.  291.  Emerig,  491.  Grot,  582.  Puffl  845.  a  Heinec^ 
197.  199;.  and  the  fubject  is  fo  explained  by  the  lateft  Englijh 
writers,  a  Wood,  455*6.  The  diftinction,  indeed,  arifes  en- 
tirely out  of  the  jus  pojlliminium 'j  and  the  very  definition  of 
that  right  fiiews  its  inapplicability  to  the  prefent  cafe.  "  The 
right  of  poflliminium  ((ays  Vatt.  B.  3.  c.  14.  /  1^04.)  is  that 

■  in  virtue  of  which  perfons  and  things  taken  by  the  enemy,  are 
reftored  to  their  former  ftate,  when  coming  again  under  the 
power  of  the  nation  to  which  they  belonged :  but  it  can  have 
no  operation  with  regard  to  foreign  or  neutral  nations.'*  2  fFo/id. 
443.  ratt,  B.  3.  c,  14./  208.  Then,  wherever  a  court  talq^s 
cognizance  of  any  original  matter,  it  naturally  draws  to  its 
jurifJiction,  every  incidental,  or  neeeflary,queftion.  3.  BL  Com.  . 
106,  107, 108.  "Though  where  the  Admiralty,  or,  as  we  con- 
tend, any  foreign  couit,  had  not  original  jurifdiclion,  it  fhall. 
not  by  the  incidental  occurrence  of  a  queftion  properly  cogni- 
zable there,  defeat  the  jurifiictton  of  the  common  law,  or  as 
we  contend,  the  neutral  court.  It  has  been  faid,  that  in  cafes 
of  prize  between  two  other  nation.%  the  court  of  prize  has  ju- 
rifdiction ;  3  B!,  Com,  108.  where  2  Show,  332  Comb,  474.  are 
cited;  but  the  citation  tt  incorrect;  for  the  authority  merely 
recognizes  the  general  principle,  that  whefe  the  admiralty  has 
juriiukti'on  wfthe  original  matter,  it  may,  incidentally,  try  a 
queftion,  nototherwife  triable  there.  Comb,  462.  and  the  cafe  in 
Show,%7fl,  is  the  celebrated  cafe  of  ^Z/^j-iVi  (^  Cornelius^  which 
merely  l.iys,  that  a  foreign  fcntence  is  conclufive.  Raym,  473*  S, 
C,  ^tod inconvenient  cj}  non  licitum  {/?,  ii  a  good  niaxim  applied 
to  nczvy  undecided,  points.  Doug,  388.  Where  the  quediori 
of  prize  comes  in  collaterally,  even  a  common  law.  court  may 
decide  it,  not  operating  as  a  fentcnce  to  bind  the  property  of 
the  goods.  2  IVood,  453.  454.  10.  Aicod.  'j'j,  ^  S:ra.  1250. 
^.Burr.  683.  1 198.  1734.  ^>r,  it  is  efllntial  10  the  court  thaf 
it  may  examine  the  queilion  as  fdr  as  is  rieceflary  for  their 
|>urpofe,  thouj;h  gencr.nljy  conlidjred,  the  qucftie.T  jnay  be  re- 

ferved 
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fcrved  for  exclufi^ejurifdictions.  Doug*  588.  P.  Buller.  Harg. 
£.  ir,  452.  I  Liv.  pi.  2.  RolL  ifhr.  584.  21*  Vin.  Abr.  43. 
^ut^  after  all,  the  ^M^9^iXi^  ^andonmint^  is  the  only  pro- 
per Tubject  of  controverfy;  and,  if  a  right  of  pofleffion  ever 
fittached,  the  abandonment  of  the  prize  can  have  no  other 
effect,.  t(ian  if  the  captors  had  fet  fire  to  one  of  their  own  (hips 
and  abandoned  her.  The  abandonment,  if  not  done  by  choice, 
but  from  neceifity,  leaves  the  right  unimpaired;  and  the  veflel 
being  brought  into  port  by  a  friend,  ought  to  be  reftored,  on 
paying  a  reafonable  falvage*  Let  on  Capu  256.  25^.  Molloj 
82*  for,  it  will  not  interfere  with  the  jurifdiction  ot  any  fo- 
reign court,  as  to  the  qucftion  of  prize,  that  our  courts  fhould, 
in  this  cafe,  aflert  a  jurifdiction  to  nuke  reftitution  to  the 
captor. 

^"^  THE  Coujit:— We  arc  unanimoufly  of  opinion,  that 
the  Diftrict  Court  had  jurifdi&ion  upon  the  fubject  of  (alvage; 
and  that,  confequently,  they  muft  have  a  power  of  determin- 
ing, to  whom  the  refidue  of  the  property  ought  to  be  deli- 
vered. - 

In  determining  the  queftion  of  property,  we  think,  that  im- 
mediately on  the  capture,  the  captors  acquired  fuch  a  right,  as 
no  neutral  nation  could  juftly  impugn  or  deftroy  ;  and,  confe- 
quently,  we  cannot  fay,  that  the  abandonment  of  the  Mmry 
Fordy  under  the.circumftances  of  this  cafe,  revived  and  reftor- 
ed the  intereft  of  the  original  Britijh  proprietors. 

Some  doubts  have  been  entertained  by  the  court,  whether 
on  the  principles  of  an  abandonment  by  the  French  pofieflbrs, 
the  whole  property  ought  not  to  have  been  decreed  to  the  Ame- 
rican Libellants,  or,  at  leaft,  a  greater  portion  of  it  by  way 
of  falva^e ;  but  as  they  have  not  appealed  from  the  deciiion  of 
the  inferior  court,  we  cannot  now  take  notice  of  their  intereft 
in  the  caufe. 

Upon  the  whole,  let  the  decree  be  affirmed. 

Ware, 
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Ware,  Adminiftrator  of  Jones,  Plaintiff  in^Error,  verfus 
Hylton  //  «/. 


ERROR  from  the  Circuit  Court  for  the  DiftriA  of  Ftrgi- 
nia.  The  adion  was  brought  by  JVilliam  Jones^  (but 
as  he  died,  pendente  litey  his  Adminiftrator  was  duly  fubftitut- 
edas  Plaintiff  in  the  caufe)  furviving  partner  of  Farrel  and 
Jones^  fubjeds.  of  the  king  of  Great  Britain^  aeainft  Da^ 
niei  Hylton^  Co.  and  Francis  Eppes^  citizens  of  ^r^/if/j,  on 
a  bond,  for  the  penal  fum  of  ;^.a976  11/  6^.  fterling,  dated  the 

l^hjfiiy^  1774- 

The  Defendants  pleaded,  ift.  Payment;  and,  alfo,  by  leave  of 
the  court,  the  following  additional  pleas   in  bar  of  the  a4Stion. 

2d.  That  the  Plaintiff  ought  not  to  have  and  maintain  his  ac- 
tion, aforefaid,  againft  them,  for  three  thoufand  one  hundred 
and  eleven  and  one  ninth  dollars,  equal  to  nine  hundred  and 
thirty  three  pounds  fourteen  (billings,  part  of  the  debt  in  the 
declaration  mentioned,  becaufe  they  fay,  that,  on  the  fourth 
day  of  July,  in  the  year  one  thoufand  fcvcn  hundred  and  feven- 
ty  fix,  they,  the  faid  Defendants,  became  citizens  of  the  ftate 
of  Vlrgimay  and  have  ever  fince  remained  citizens  thereof, 
and  refidents  therein ;  and,  that  the  Plaintiff,  on  the  faid  fourth 
day  of  July,  in  the  year  1776,  and  the  faid  Jofeph  Farrel  yftvt^ 
and  from  the  time*cf  their  nativity  ever  had  been,  and  always 
fxnce  have  been,  and  the  Plaintiff  ftill  is  a  Briti/h  fubjeft,  ow- 
in^,  yielding  and  paying  allegiance  to  the  King  of  Great  Bri^ 
tain ;  which  faid  King  of  Great  Britain^  and  all  his  fubiefis, 
as  w»ll  the  Plaintiff  as  others,  were,  on  the  faid  fourth  day  of 
Julyy  in  the  year  1776,  and  fo  continued  until  the  third  of 
September^  in 'the  year  1783,  enemies  of%  and  at  open  war 
with,  the  ftate  of  Vtrginia^  and  iht  United  States  of  America  ^ 
and,  that  being  fo  enemies,  and  at  open  war  as  aforefaid,  the 
legiflaturc  of  the  ftate  of  Virginia  did,  at  their  feflion  begun 
and  held  in  the  city  of  WilUamJburghj  oii  Monday  the  twenti- 
eth day  of  OSlober^  in  the  year  1777,  pals  an  aft,  entitled 
•*  an  aa  forfequeftering  Britijh  property,  enabling  tbofc  indebt- 
ed 


200  Cases  ruled  and  adjudged  in  the 

ed  to  Britljh  fubjcdls  to  pay  off  fuch  debts,  and  direfling  the 
proceedings  in  iuits  where  fuch  TubjoSs  arc  parties,"  where- 
by it  was  enabled,  ^^  that  it  may  9nd  (hall  be  lawful  for  any 
citizen.of  this  Commonwealth,  owing  money  to  a  fubje^St  of 
Gnat  Britain  to  pay  the  fame>  or  any  part  thereof,  from  time 
to  time,  as  he  ihail  think  fir,  into  tHe  faid  loan  office,  talcing 
thereout  a  certificate  for  the  fame,  in  the  name  of  the  creditor, 
with  an  endorfement  under  the  hand  of  the  commiflioner  of 
the  faid  office,  expreffing  the  name  of  the  payer,  and  (hall  deli- 
ver fuch  certificate  to  the  Governor  and  council,  whofe  receipt 
(hall  difchar^e  him  from  fo  much  of  the  faid  debt.  "  And  the 
Defendants  iay,  that  the  fiiid  Daniel  L.  Hylton  and  Co.  did, 
on  the  26th  day  of  Jpri/y  in  the  year  1780,  in  the  county  oF 
Henricoy  and  in  the  ftate  of.  Firgtma^  while  the  faid  recited 
a£l  continued  in  full  force,  in  purfuance  thereof,  pay  into 
the  loan  office  of  this  Commonwealth,  on  account  of.  the  debt 
in  the  declaration  mentioned,  the  fum  of  311 1- 1-9  dollars, 
equal  to  ;£•  933  •  '4)  ^nd  did  take  out  a  certificate  fur  the  fame, 
in  the  name  ot  Fare  J/ znii  JoneSy  in  the  declaration  mentioned, 
as  creditors,  with  an  endorfement  under  the  hand  of  the  com- 
miffioncr  of  the  faid  office,  expreffing  the  name  of  the  payer, 
whf^  certificate  they,  the  Defendants,  then  delivered  to  the 
Governor  and  Council,  who  gave  a  receipt  therefor,  in  con- 
formity to  the  directions  of  the  faid  a£l,  in  the  words  and  fi* 
gures  following,  to  wit :  **  Received  into  the  Councils'  office, 
**  a  certificate  bearing  date  the  twenty  fixth  day  of  Jprijy  1780, 
'  ^  under  the  hand  of  the  treafurer,  that  Daniel  L.  Hylton  and 
^*  Co.  have  paid  lobim  thirty  one  hundred  eleven  and  one  ninth 
^^  dollars,  to  be  applied  to  the  credit  of  their  accounts  with 
**  Farrell  and  Jonesy  Britijh  fubjedlSi  Given  under  njy  hand, 
"  at  Richmondy  this  joth  May,  1 780/* 

.  T-  JEFFERSON. 

Whereby  the  Defendants,  by  virtue  of  the  faid  aft  of  Af- 
fembly,  are  difcharged  from  fo  much  of  the  debt  in  the  decla- 
ration mentioned,  as  the  faid  receipt  fpecifies  and  amounts  Xoy 
and  this  they  are  ready  to  verify.  Wherefore,  they  pray  the 
judgment  of  the  court,  whether  the  faid  Plaintiff  ought  to 
have  or  maintain  his  adion,  aforefaid,  againft  them  for  the 
Z«933  •  '4>  P^>^^f  ^^  debt  in  the  declaration  aneniioned. 

34  That  the  Plaintiff  ought  not  to  have  or  mainuin  his 
aftlon,  aforefaid,  againft  them,  becaufe  they  fey  that,  on  the 
4th  day  of  Julyy  in  the  year  1776,  the  faid  Defendants  be- 
came citizens  of  the  ftate  of  yirginlay  and  have  ever  fince 
rfiilained  citizens  thereof,  and  refidcnts  therein,  and  that  ti.e 
faid  Plaintiff^  and  the  faid  JofephF arrclty  on  the  faid  fourth  day 
xX  Julyy  in  the  year  1776,  and  f.ora  the  time  of  their  nativity, 
had  ever  been,  and  always  fince  have  been,  Z?;////^  fu'ojcAs, 

aiid 
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and  the  Plaintiff  ftill  is  a  Brittjh  fubjeft,  yielding,  and  pajring  17^5.. 
allegiance  to  the  King  of  Great  Britain^  which  faid  King  of  K^^y*^ 
Great  Britain^  2nd  all  his  fubiefts  ^  well  the  Plaintiff  and 
the  faid  Jofeph  Farcll^  as  others,  were  on  the  faid  4th  day  of 
July^  1776,  and  fo  continued  till  the  3d  day  of  September^  in 
the  year  1 783,  enemies  of,  and  at  open  war  with,  the  ftate  of 
Fir^inia^  and  the  United  States  of  America ;  and  that,  being 
fo  enemies  and  at.open  war,  as  aforefaid,  the  legiflature  of  the 
ftate  of  Virginia  did,  at  their  fcflion  commenced  and  held  in 
the  city  of  JVilUamJlurg^  on  the  third  day  oi  May^  in  the  year 
1779,  pafs  an  aft  entitled  "  An  aft  concerning  efcheats  and 
*^  forfeitures  from  Britijh  fubjeSs,"  whereby  it  was,  among 
other  things  enafted,  *^  That  all  the  property,  real  and  perfon^ 
**  ai,  within  this  Commonwealth,  belonging  at  this  time  to 
•*  any  Britijh  fubjcft,  or  which  did  belong  to  any  Britijh  fub- 
**  jeft  at  the  time  when  fuch  efcheat  or  forfeiture  may  have  taken 
^  place,  (hall  be  deemed  to  be  vefted  in  the  Commonwealth  ; 
**  the  lands,  flaves,  and  other  real  eftate,  by  way  of  efcheat,  and 
**  the  perfonal  eftate  by  forfeiture."  And  the  legiflature  of 
the  ftate  of  Firginia  did,  in  the  r  feflion  bei^un  and  held  in  the 
town  of  Richmondy  on  Monday  the  fixth  8ay  of  May^  in  the 
year  1782,  pafs  an  aft,  entitled  **  An  aft  to  repeal  fo  much  of 
**  a  former  aft,  as  fufpends  the  iffuing  of  executions  upon  cer- 
tain judgments  until  December^  ijS^^**  whereby  it  is  enafted, 
that  no  demand  whatfoever,  originally  due  to  a  fubjeft  of  Great 
■Britain^  (hall  be  recoverable  in  any  court  in  this  common- 
wealth, although  the  fame  may  be  transferred  to  a  citizen  of 
of  this  ftate,  or  to  any  other  perfon  capable  of  maintaining 
fuch  an  aftion,  unlefs  the  alignment  hath  been,  or  may  be, 
made  for  a  valuable  confide  ration,  bona  fide ^  paid  before  the 
firft  day  May  IJ77>  which  faid  afts  are  unrepealed,  and  fiill  in 
force.  And  the  Defendants,  in  faft,  fay,  that  the  debt  in  the 
<feclaration  mentioned,  was^perfonal  property,  within  this  com- 
monwealih,  belonging  to  a  Britifo  fubjeft,  at  the  time  of  the 
paffing  of  the  faid  aft,  entitled  **  An  aft  concerning  efcheats 
«  and  forfeitures  from  Br/7 /^  fubjeft s/'  and  the  Defendants, 
in  faft,  alfo  fay,  that  the  debt  in  the  declaration  mentioned, 
is  a  demand  originally  due  to  a  fubjeft  of  the  King  of  Great 
Britainy  m-t  transferred  to  any  :^erfon  v/hatfoever.  Andthcfe 
things  they  are  rcadyto  verify:  Wherefore  they  pray  the  judg- 
ment of  the  court,  whether  the  fnd  Pliiintift* ought  to  have,  or 
maintain  his  action  aforefaid,  againft  them. 

4rh.  That  the  Plaintiff,  his  aftion  aforefaid,  againft  them, 
ought  not  to  have  or  maintain,  bccaufc  they  fay  that  a  definitive 
treaty  of  peace  between  the  United  States  of  America  and  hi* 
Britannic  iVt  -jetty,  was  done  at  Parisj  on  the  th'ird  day  of 
September^  In  the  year  I783>  and  that,  by  a  part  of  the  feventh. 
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article  of  the  faid  treaty,  it  was  exprcfsly  agreed,  on  the  part  of 
his  Britannic  Majefty,  with  the  United  States^  among  other 
things,  ^^  That  his  faid  Britannic  Majefty  (hould,  with  all  Con- 
venient fpced,  and  wfthout  cauflng  any  deftrudlion,  or  canying 
away  any  negroes  or  other  property  of  the  Jmerican  inhabi- 
tants, withdraw  all  his  armies,   garrifons  and  fleets,  from  the 
faid   United  States^  and  from  every  port,  place  and  harbour 
within  the  fame,"  which  may  more  Mly  appear,   reference  be- 
ing had  to  the  faid  treaty:  And  the  faid  Defendants  aver,  that 
on  the  faid  3d  day  of  September^  17^3)  and  from  their  birth  to 
this  day,  they  have  been  citizens  of  thefe  United  Statesy  and 
of  the  Dtate  of  Virginiay  and  that  the  Plaintiff  has  ever  been  a 
Britijh  fubjed,  and  that  the  Plaintifl' ought  not  to  rAaintain  an 
adion,  becaufe  his  Britannic  Majefty  hath  wilfully  broken 
and  violated  the  faid  treaty  in  this,  that  his  Britannic  Majefty 
hath,  from  the  day  of  the  faid  treaty  and  ever  fince,  continued 
to  carry  oflf  the  negroes  in  his  pofTcfTion,  the  property  of  the 
American  inhabitants  of  the  United  States^  and  hath,  ond  ftill 
doth  refufe  to  deliver  them,   or  permit  the  owners  of  the  faid' 
negroes  to  take  them.   And  the  Defendants  aver,  that  his  Bri^ 
tannic  Majefty  haih  refufed,  and  ftill  doth  rcfufc  to  withdraw 
his  armies  and  garrifons  from  every  port  snd  hrrbcur  within 
the  United  States^  which  his  faid  Britannic  Majefty  was  bound 
to  do  by  the  faid  treaty:  and  the  Defendants  aver,  that  from 
the  day  of  the  treaty  hij  Britannic  Majefty,  by  force  and  vio- 
lence, and  with  his  army,  retains  pofTelfion  of  the  forts  Detroit 
and  Niagara^  and  a  large  territory  adjoining:  the  faid  fons,  and 
within  the  bounds  and  iiir.Its  of  the  United  States  of  America^ 
and  the  Defendants  fay,  that  in  further  violation  of  the   faid 
.treaty  of  peace,  concluded  ns  aforei'aid,  certain  nation?,  or  tribes 
of  Indians^  knov/n  hy  the  nnn:c$  of  Shaivanefcy  Tazvcs^  Twigb- 
teesy  PewtawatemieSy  ^dapceesy  tViandotSy  MingoeSy  Piankas^ 
kaws  and  NaiadonepeSy  and  others,  beine  at  open,   public  and 
known  wars  with  the  inhabitants  of  the  United  StatcSy  and  liv- 
ing within  the  limits  thuroof,  and  for  the  purpofecf  aiding  the 
(aid  Indian^  infuch  w^rand  hoftiliry,  at  certain  pofts,  forts  and 
garrifons,  held  ank  kept  by  the  troops  and  garrifons  of  his  Bri^ 
tannic  Majefty,  to  wit,  at  Detroity  Michelimochlnac  and  Nia- 
garoy  within  the  limits  of  the  faid  Unitca  StateSy  on  the  4th  day 
of  Septembery  1783,  and  at  divers  times  after  the  faid  4th  day  of 
Septembery  1783,  up  to  the  inflitution  of  this  fuit,  by  orders  and 
di regions  of  his  Britannic  Majefty,  and  his  officers  command- 
ing his  faid  troops  and  armies,  at  the  faid  garrifons  of  Lctroity 
Afichelimachinac  znd  Niagnt'ay   and  at  other  forts  and  places 
held  by  the  faid  troops  and  armies  within  the  limits  of  the  Unit- 
ed Statesy   are  fu^jplicd  and  furniftied  with  arms,   ammunition 
and  v/capons  of  war,  to  wit,   with  guns  and  gunpowder,  lead 
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and  leaden  bullets,  tomahawks  and   fcatpiRg-knives,.  for  the     t^<^. 

purpofe  of  enabling  them  to  profecute  the  war  againft  the  citi-^  ^-^Y<^» 

a^ns  of  thefe  United  States^  and  alfo  giving  and  paying  to  the 

(aid  Indians  .monei^,  goods,  wares  and  merchandise,  for  boonr 

and  plunder  taken  in  fbchwar,  and  for  perfons,  citizens  of  tbeie 

Vnitid  States^  inade  prifoners  by  the  laid  Indian$y\t\(Mch  their 

warfare  againft  AcUniud  StaUSy  and  fo  the  King  of  Gnat  Bri^ 

tain  is  an  enemy  to  thefe  United  States:  And  this  they  are  ready 

to  verify.  Wherefore  they  pray  judgment  of  the  court,  whether 

the  Plaintiff)  his  a&ioh  aforefaid,  againft  them,  ought  to  have 

or  maintain. 

5th.  That  the  debt  in  the  declaration  mentioned,  was  coh-» 
trailed  before  the  4th  day  o(  Jufyj  in  the  year  1776,  to  wit> 
on  the  feventh  day  of  Julyy  in  the  vear  1774,  and  that  when 
the  faid  debt  was  contra^ed,  ana  from  thence  to  the  faid 
fourth  day  oCJulyy  1776^  and  on  that  day,  and  until  this  day 
the  (aid  Plainciff  was,  and  is  a  fubjed  to  the  King  of  Great 
Britain^  redding  in  Firginioy  until  the  faid  fourth  day  of  Julyj 
in  the  year  1776,  on  which  day  the  people  of  North  America^ 
among  whom  v/cre  thefe  defendants,  who  had  theretofore  been 
the  fubjefts  of  the  King  of  Great  5r/W«,  difTolved  the  till 
then  fubfifling  government,  whereby  the  right  of  the  Plaintiff 
to  the  debt  in  the  declaration  mentioned,  was  totally  annulled. 
And  this  they  are  ready  to  verify  r  Wherefore  they  pray  thejuJg- 
mentof  the  court,  whether  the  Plaintiff  ought  to  have,  or 
maintain  his  adlion  aforefaid,  againft  them. 

The  Plaintiff  replied,  ift.  Non  Soiverunt  to  the  plea  of  pay- 
ment ;  on  which  iffue  was  joined  >  and  to  the  2d.  plea  in  bar 
he  replied, 

2d.  That  he,  by  rcafon  of  any  thing  In  the  faid  plea  alleged, 
ought  not  to  be  barred  from  having  or  maintaining  his  faid  ac- 
tion ngainft  the  faid  Defendants,  bccaufe  protefting,  that  that 
Elca,  znd  the  matters  therein  contained,  arc  not  fuflicient  in 
iwtobar  the  faid  Plaintiff  firom  having  or  i-viaintaining  his  faid 
aftionin  this  behalf,  againft  the  faid  Defendants,  to  which  the 
faid  Plaintiff  hath  no  reafon,  nor  is  he  bound  by  the  law  of  the 
land  to  anfwer;  yet,  for  replication  in  this  behalf,  he,  the. 
faid  Plaintift*,  faith,  that  after  the  debt  in  the  faid  declaration 
mentioned  was  contrafted,  and  after  the  faid  4th  day  of  yufyj 
1776,  in  the  faid  plea  of  the  f.iid  Defend.ints  mentioned,  and 
alfo  after  the  faid  twentieth  day  of  GSiober^  1777,  and  the  paf- 
fing  the  aiSt  of  General  Afil-nibly,  in  the  faid  plea  alfo  men- 
tioned, and  alfo  after  the  day  in  which  the  faid  receipt  in  the 
plea  ftated,  is  faid  to  have  been  granted,  to  wit,  on  the 
third  day  of  Sept  ember  ^  in  the  year  of  our  Lord  1783,  it  was 
by  t1>e  definitive  Treatv  of  Peace  between  the  United  States 
w  America  and  his  Britannia  Majtdy,  made  and  done  in  the 
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1796-  City  of  Parisj  that  is  to  iay,  in  the  commonwealth,  now  Di- 
i««^Y^^  ihiiX  of  Virginia^  and  now  within  the  jurifdidlibn  of  this  ho- 
noarable  court,  ftipulated  and  agreed,  amon^  Qther  things  ^^  that 
the  creditors  of  either  fide  (houhl  meet  with  no  lawful  impe- 
diment to  the  recovery  of  the  full  value  in  fterling  moneys  of 
all  bona  /?ir  debts,  theretofore  contraftedj"  and  the  faid  Plain- 
tift*  in  fa<5l  faith,  that  he,  on  tho^  (aid  third  day  of  Septembir^  in 
the  year  1783,  and  for  a  long  time  before  (as  well  as  the  faid 
Jofeph  Family  in  his  lifetime  were)  then  was,  and  evet  fincc 
hath  been  and  ftill  is,  a  fubjc<a  of  his  Britannic  Majefty,  and 
a  creditor  within  th;;  intent  and  meaning  of  the  4th  article  of 
thj  Definitive  Treaty;  and  that  the  debt  in  the  declaration 
mentioned,  was  contracted  before  the  faid  third  day  of  Siptem^ 
icv,  I/S3,  that  is  to  fay,  in  the  county  and  commonwealth 
aforefaid,  now  the  Diftrift  of  Virginia,  and  now  within  the 
jurifdi£lion  of  this  honourable  court ;  smd  there  was  and  ftill 
is  owing  and  unpaid.  And  the  faid  Plaintifi,  for  further  replica- 
tion, faith,  that  after  contrafting  the  debt  in  the  declaration 
mentioned  by  the  faid  Defendants,  and  alfo  after  the  fourth  day 
of  Jufyj  in  the  year  of  our  Lord  1776,  and  after  the  faid  twen- 
tieth day  of  O£lobery  in  the  year  of  our  Lord  1777,  and  alfo 
after  the  faid  third  day  of  September^  in  the  year  of  our  Lord 
1783,  that  is  to  fay,  on  the  day  of  '7871  in  the 

then  comrr.onwealth,  now  the  diftrift  of  Virginia^  and  now 
within  the  jurifdiftion  of  this  honourable  court,  it  was  by  the 
Conftitution  of  the  United  States  of  America^  among  other 
things,  exprefsiy  declared,  that  treaties  which  were  then  made, 
or  &ouId  thereafter  be  made,  under  the  authority  of  the  Uni* 
ted  States^  (hould  be  the  fuprcmc  law  of  the  land,  any  thing 
in  the  faid  conftitution,  or  of  the  laws  of  siny  ftate  to  the  con- 
trary notwithftanding ;  and  the  faiJ  Plaintiff  doth,  in  fa£t,  aver, 
that  the  faid  Conftitution  of  the  United  3"ates^  was  made  and 
accepted,  fubfequent  to  and  afier  the  ratification  of  the  faid  de- 
finitive treaty  of  peace  between  the  faid  United  States  of  Ame- 
rica and  his  Britannic  M:ijefty,  whofe  fubjed  the  faid  Plairt- 
tift'thcn  was,  and  ftill  is,  and  after  the  faid  fourth  day  of  July ^ 
in  the  year  1776,  and  alfo  after  the  faid  twentieth  day  of  OSiober^ 
in  ths  year  1777:  Wherefore  without  that  the  debt  in  the  de- 
claration  mehtioncd,  was  bona  fide ^  contracted  before  the  ma- 
king of  the  faid  E-cfinitive  Trciity  of  P^ace,  r.nd  before  the 
making  of  the  fiid  Conftitution  of  the  United  Stdes^  that  he, 
the  faid  Plaintiff,  is  entitled  to  demand,  have,  and  recover  of 
the  f.iid  DcfcntPants,  the  aforefaid  debt  in  the  declaration  men- 
tioned without  that  the  Governor  and  Council  did  give  a 
receipt  for  a  certificate  of  the  payment  into  the  loan  office  of 
the  fum  of  1311  1-9  dollars,  in  the- name  of  FamllandJoneSy 
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and  in  conformity  to  the  diredion  of  the  ad  of  General  AflTem*  ^79*^* 
biy,  entitled  "  An -aft  for  fequeftring  ,5r/V(^  property,  enk-- v„^v^i<*/ 
<^  biing  thofe  indebted  to  Britijh  fubjcAs,  to  pay  qf  fuch  debts, 
"  and  directing  the  proceedings  in  fuits  where  fuch  fubjeds  are^ 
**  parties;**  whilft  the  faid  2^  was  in  force,  as  in  "the  faid 
plea  of  the  faid  Defendants  Is  alledged,  and  this  he  is  ready'"!© 
'  verify.  Wherefore  the  faid  PlaintifiF,  as  before,  prays  judgment  of 
the  courts  and  his  debt  aforefiaid,  and  damages  for  detention  of 
the  debt  to  be  adjudged  to  him. 

To  the  3d,  4th  and  5th  pleas  in  bar,  the  Plaintiff  demurred 
generally. 

The  Defendants  to  the  PlaintiflPs  fecond  replication,  rejoin- 
ed, that  the  faid  Plaintiff,  for  any  thii>g  in  the  faid  replication 
contained,  ought  not  to  havp  or  maintain  his  faid  adicn  againft 
them,  becaufe  they,  by  wajrof  rejoirider,  in  this  behalf,  fay, 
that  in  the  fame  Definitive  Treaty  of  Peace  between  the  £/«/• 
tid  States  of  America .  and  his  Britannic  Majefty,  By  the  faid 
plaintiff  in  his  replication  mentioned,  and  which  is  now  to  the 
court  {hewn,  it  was  among  other  things  ftipulated  and  con- 
traded  as  follows :  ^'  There  (hall  be  a  fil'm  and  perpetual  peace 
**  between  his  Britannic  Majefty  a/id  the  faid  United  States, 
"  and  between  the  fubjects  of  the  one  and  the  citizens  of  the 
"  other ;  wherefore,  all  hoftili ties  both  by  fea'and  land,  (hall 
^^  from  henceforth  ceafe^  all  priibneis  on  both  fides  fhall  be  fet 
**  at  liberty,  and  his  Britannic  Majefty  fliall,  with  all  conve- 
'^  nient  fpeed,  and  without  caufing  any  deftruction.  or  car- 
**  rjring  away  any  negroes,  or  other  property  of  the  yftw/- 
^.rican  inhabitants,  withdraw  all  his  armies,  garrifons,  and 
**  fleets,  from  the  faid  United  SiateSy  and  from  every  port,  place, 
"  and  harbour  within  the  fame :"  And  the  Defendants,  in  fact, 
fay,  that  his  faid  Britannic  Majefty  hath  not  performed  thofe 
things,  which,  by  the  faid  Treaty  of  Peace,  he  was  bound  to 
perform,  but  hath  altogether  failed  to  do  fo,  and  hath  btoken 
,the  faid  Treaty  in  this:  that  on  the  fourth  day  o(  Septembery  in 
the  year  1783,  and  on  the  third  dTLy  oi.fjfuney  I790,  and  at  di- 
vers <imes  between  the  faid  fourth  day  of  September  1783,  and 
the  faid  third  day  of  Juney  in  the  year  1 790,  his  Britannic  ^ 
Majefty  at  Detroity  and  other  parts. within  the  boimdaries  of 
the  United  StateSy  to  wit,  within  the  commonwealth  of  A7r^ 
giniay  and  the  jurifdiction  of  this  honorable  court,  in  open  vio- 
htion  of  the  (aid  treaty,  and  the  articles  thereof,  excited,  per- 
fuaded,  and  ftirred  up  the  Shawanefty  and  divers  other  tribes 
of  Indians,  to  make  war  upon  the,  faid  United  States  of  yf- 
mericay  and  the  commonwealth  of  Firginia  >  and  gave  thetp, 
the  faid  Indians,  aid  in  the  profecution  of  the  faid. war,  and 
furniflied  them  with  arms  and  ammunition,  for  the  purpofeof 
enabling  them  to  profecute  the  fame.    And  his  faid  Brttannic 
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1796.  Majefty  hath  not,  with  all  conTenienC  fpeed,  and  without  cau-^ 
fing  any  deftrudion  or  carrying  away  any  negroes,  or  other 
property  of  the  Jnuri^an  inhabitants,  withdrawn  ail  his  armies, 
garrifons  and  fleets,  from  the  ibid  Uniutl  Slates^  and  from 
every  port  and  place  within  the  fame; — but  hath  carried  away 
five  thoufaiid  negroes,  the  property  of  American  inhabitants, 
•n  the  fourth  day  of  StfUmber^  in  the  year  17839  from  New 
jTarij  to  wit,  in  the  common\1^ealth  of  Firginia^  and  within 
the jurifdifHon  of  the  court;  and  hath  reAifed  to  withdraw 
with  all  convenient  fpeed,  bis  armies  and  garrifons  from  the 
United  StateSy  and  from  every  poft  and  place  within  the  fame  ;— 
but  hath,  with  force  and  violence,  and  in  open  violation  of 
the  laid  Treaty  of  Peace,  on  the  £iid  third  day  of  September^ 
in  the  year  1783,  and  fince,-  maintained  his  armies  and  garri- 
fons in  the  forts  of  Niagara  and  Ditroitj  which  are  pofts  and 
places  within  the  United  States^  and  ftill  doth  maintain  his  ar- 
mies and  garrifons  within  the  (aid  forts ;  and  the  Defendants 
fwther  (ay,  that  the  debt  in  the  declaration  mentioned,  or  fo 
much  thereof,  as  is  equal  to  the  fum  of  ^.933  id.  was  not  a 
bonafidi  debt  due  and  owing  to  the  PlaintiiF,  on  Uie  faid  third 
day  of  September  J  1783,  becaufe  the  Defendant  had,  on  the 
day  of  1780,  in  Virginia  as  aforefaid,  paid  in 

part  thefeoir,  the  fum  of  31 11  1-9  dollars,  and  afterwards  obtain- 
ed a  certificate  therefor,  according,  to  the  zSt  of  the  General 
AflTembly,  entitled  "  An  ad  for  fequeftring  Sritijb  property, 
enabling  thofe  indebted  to  Britijh  fubjeds,  to  pay  off  fuch 
debts,  and  directing  the  proceedings  in  fuits,  where  fuch  fub- 
jeAs  are  parties,'*  which  payment  was  made  while  the  faid  a£t 
continued  in  full  force,  without  that  the  faid  Treaty  of  Peace, 
and  the  Conftitucion  .of  the  United  Statetj  entitle  the  faid 
PlaintifiTto  maintain  his  faid  aAlon,  againft  the  faid  Defend- 
ants, for  fo  much  of  the  faid  debt  in  the  declaration  mentioned, 
as  is  equal  to^.  933  14.  and  this  they  are  ready  to  verify: 
Wherefore  they,  pray  the  ju^igment  of  the  court,  whether  the 
Plaintiff  ought  to  have  or  maintain  his  aAion  aferefai  J,  againft 
them,  for  fo  much  of  the  debt  in  the  declaration  mentioned,  a^ 
is  equal  tothefuid  fum  of/.  933  14. 

The  Defendants  joined  UTue  on  the  demurrer  to  the  3d,  4th, 
and  5th  pleas  in  bar:  And  the  Plaintiff  having  demurred  to 
the  Defendants  rdoindcr  to  die.  fccond  replication,  iffue  was 
thereupon  likewife  joined. 

On  the  demurrer  to  the  Defendant's  rejoinder  to  the  Plain- 
tiff's replication  to  the  feconJ  plea,  judgment  .was  given  bv 
the  Circuit  Court,  for  the  Defendants,  and  that  as  to  fo  much 
of  the  debt  in  the  declaration  mentioned,  as  is  in  the  faid  fe- 
cond  plea  fct  forth,  the  Plaintiff  take  nothing  by  his  bill :  On 
which  judgment,  the  prcfcnt  writ  of  error  was  brought ;  but  on 

the 
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demurrer  to  the  3J,  4th,  and  5th  pleas,  judgment  \%'as  given    1796. 
for  the  PlainfiiV;  a  Venire  was  awarded  to  try  the  iffue  in  faft  Vi-^-yO 
on  the  firft  plea  of  payment;  and  on  the  trial  a  verdi£l  and 
judgment  were  given  for  the  Plaintiff  for  596  dollars,  with 
intereft  at  5  per  cent,  from  the  7th  July^  1782,  and  cofts. 

On  the  return  of  the  record,,  the  error  ailigned  was,  that 
judgment  had  been  given  for  the  Defendants,  inftead  of  being 
given  for  the  PlaintiiF,  upon  his  demurrer  to  their  rejoin- 
der to  the  replication  to  the  fecond  plea.  In  nullp  eji  erratum 
was  pleaded,  ajid  thereupon  ifiue  was  joined. 

The  general  queftion  was — whether  by  paying  a  debt  due    . 
before  the  war,  from  an  Aiuerican  citizen  to  Britijh  fubje£ls, 
into  the  loan  office  of  Virginia^  in  purfuance  of  the  law  of  that 
ttate,  the  debtor  was  difcharged  from  his*  creditor  ?  And  the 
argument  took  the  following  general  courfe.* 

£.  Tilghmany  for  the  Plaintiff  in  error.  It  is  conceded 
that  a  debt  was  due  from  the  Defendants  to  the  Plaintiff,  at 
the  commencement  of  the  revolutionary  war ;  and  it  has  been 
decided,  in  the  cafe  of  Georgia  verjici  Brailsford^  ant.  p.  i. 
that  although  the  (late had  a  power  to  (ufpend  the  payment  of  fuch 
a  debt,  during  the  continuance  of  hoftilicies,  yet  that  the  cre- 
ditor's right  to  recover  it,  revived  as  an  incident  and  confe- 
quence  of  the  peace.  There  is,  indeed,  no  controverting  the 
general  right  of  a  belligerent  power  to  confifcate  the  property 
of  its  enemy,  in  ordinary  caf2S  j  though  the  modern  policy  of 
nations  abflains  from  the  exercife  of  that  right,  in  rcfpeft  to 
debts.  Vatt.  B.  .3,  /  77.  p.  48^.  But  the  relative  fituation 
of  Great  Britain  and  her  colonies  was  of  a  peculiar  nature, 
widely  different  from  the  fituation  of  the  Grecian^  or  Roman 
colonies  ;  and,  therefore,  requiring  a  new  and  appropriate  rule 
of  aAion.  At  the  time  of  the  revolution,  the  creditor  and 
debtor  were  members  of  the  fame  focicty;  fubjefts  of  the  fame 
empire.  Had  they  belonged,  originally,  to  diftind,  indepen- 
dent ftates,  both  would  have  anticipated,  in  the  cafe  of  a  war. 
an  exercife  of  the  power  of  confifcation ;  but  tl^e  event  of  a 
civil  conteft  could  not  bercafonablycbntcmplated,  nor  provid- 
ed for.  We  find,  therefore,  upon  the  law. of  pofitive  authori^ 
ty,  as  well  as  upon  a  principle  of  natural  juftice,  that  evfenthe 
declaration  of  independence  was  deemed  to  h^ve  no  obligatoiy 
operation  upon  any  inhabitant  of  the  United  Siatesy  who  did 
not  chufe,  voluntarily  to  remain  in  the  country,  or  to  take  an 

oath 

*  As  I  wfts  not  prefcnt  during  the  argunrent,  I  was  in  hopf«  to  have 
obtained  ihe  brienof.  ihe  counftl  thcmfclvcs,  far  a  more  tall  difplay 
of  cheir  learning  atxl  ingenuity>  in  this  caufe  ;  but  b^i'ng  difanpointed  in 
that  rcfp'eft,  I  have  been  aided  by  the  notes  of  Mr.  ^y,  FUghman^  to 
vrhofe  kindnefs,  it  is  juft  on  the  prcfpnt  occafion  to  acknovrledge,  I 
have  been  frequently  indebted  for  rimilarcooimuoicationt^  in  the  eour(b 
•f  liie  compilation  fur  thefe  Reports. 
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1796.  oath  of  ali^igiance,  to  fome  member  of  the  confederation*  I 
U^y-Nj  DalL  Rfp.  53.  On  thedecJaration  of  independence,  lYic  American 
.  debtor  might  chuf:  his  political  party,  but  he  could  notdiflblv# 
his  obligation  to  his  Britijh  creditor  \  and  if  he  had  no  powerto 
difl'olve  it  himfelf,  ir  follows  that  he  could  not  communicate 
fiich  :i  power,  to  the  fociety  of  which  he  became  a  member. 
Vatt.  Pr.  Drf  yl  5.  ii.  Befidcs,  there  arc,  certainly,  a  varie- 
ty of  cafes,  to  which  the  rigorous  power  of  confifcation  can- 
not, and  ought  not  to  extend.  Suppofe  a  contrafl  is  formed 
in  a  neutral  country,  between  fubjedls  of  two  belligerent  pow- 
ers, the  debt  thus  incurred  could  hardly  be  the  objeft  of  coa- 
fifcation.  Anadion,  it  has  been  adjudged,  may  be  maintain- 
ed on  a  ranfom  bill,  even  during  the  continuance  of  the  war. 
Doug,  I9v  And.  in  general,  it  may  be  dated,  that  capitula- 
tions, made  in  time  of  war,  though  the v  embrace  the  fccurity 
of  debts,  as  Well  as  other  property,  muft  be  held  facjed.  F'att. 
B.  3.  /  263.  264.  p.  612.  613. 

But  fuppofing  Virginia  had  the  rieht  of  confifcation  in  the 
prcfent  in(lance,  two  grounds  for  judicial  enquiry  will  ftill  re- 
main to  be  explored  :— ift,  Whether  ana&of  the  Legiflature 
of  that  State  has  been  paflTed,  and  fo  a^ed  upon,  as  ever  to  have 
created  an  impediment  to  the  Plaintiff's  recovering  the  debt  in 
controverfy  ?  And  2d.  Whether  fuch  in>pediment,  if  it  ever 
exifted,  has  been  lawfully  removed  ? 

I  ft.  It  does  not  appear,  from  the  enading  claufes  of  the  law 
of  Firginia^  which  has  been  pleaded,  that  the-  State  had  any 
intention  to  confifcate  the  Britijh  debts  paid  into  her  treafury ; 
and  the  preamble  (which,  though  it  cannot  controul,  may  be 
advantageoufly  employed  to  expound,  the  enaAing  claufes)  is 
nianifeftly  inconfiftent  with  fuch  an  intention.  The  money, 
when  paid  by  the  debtor  into  the  treafurj,  was,  limply,  to.  re- 
main there,  fubjeft  to  the  directions  of  the  Legiflature  ;  and 
as  the  debtor  was  not  bound  fo  to  pay  »t,  the  provifions  of  the 
a<Sl  could  not  amount  to  a  confifcation ;  but  were  merely  an  in- 
vitation to  pay,  within  implied  prom  ife,  that  whoever  accept- 
ed the  terms  of  the  invitation,  mould  be  indemnified  by  the 
State.  Nor  was  the  invitation  indifcriminately  given  to  all 
debtors,  but  only  to  thofe  who  were  fued  ;  from  which  the  in- 
ference is  irrefiflible,  that  whatever  refponfibility  the  ftate 
meant  herfelf  to  afTume,  there  was  no  intention  to  cxtinscuifh 
th2  refponfibility  of  the  Firginia  debtor  to  the  Britijh  creclitor, 
The  aft  of  the  Virginia  Legiflature,  pafled  the  3d  of  l^ay 
1779,  IS  in  pari  materia^  and  throws  light  on  the  conftru£lion 
c.f  the  former  aft;  for,  there,  when  the  Legiflature  meant  to 
intcrpofe  a  bar  to  the  recovery,  they  have  in  exprcis  terms  oe- 
c]?.rrd  it.  Several  other  afts  have  pafled  on  the  fubjeft,  to 
which  it  is  merely  neceCary  to  refer:   The  aft,  of  mt  tttol 
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JH^yj  1780J  repeals  the  aft  of  the  20th  of  OSfober  J777,  fo  for  l^^* 
as  regards  the  authority  to  pay  debts  into  the  treafury.  The  U^yO 
aib  of  the  6th  of  May  I782,  and  20th  of  O^a^/r  1783,  re- 
vive the  authority  of  making  fuch  payments  in  relation  to  Bri^ 
tijh  debts ;  and  prevents  the  recovery  by  Briiijh  creditors^ 
The  a£t  of  the  3d  of  January  I788>  fixes  the  amount  for 
vriiich  the  State  will  be  liable  on  account  of  payments  into  the 
treafury  I  to  wit,  for  the  value  of  the  money  at  the  time  it  was 
fopaid,  with  intereft. 

ad.  But  if  any  impediment  ever  exifted  to  the  recovery  of 
the  debt,  it  is  removed  by  the  operation  of  the  treaty  between 
the  United  States  and  Great  Britain^  Congrefs  having  a  pow- 
er to  repearall  the  a£h  of  the  feveral  States,  in  orcier  to  ob- 
tain peace ;  and  the  treaty  made  for  that  purpofe  being  the  fu- 
preme  law  of  the  land.  The  fourth  article  declares  that  credi- 
tors on  either  fide  (hall  meet  with  no  lawful  impediment  to  the 
recovery  of  debts  heretofore  contraded }  and  unlefs  this  pro-* 
vifion  applies  to  cafes  like  the  prefent,  it  will  be  ufelefs  and 
nugatory.  An  interpretation,  which  would  fender  a  claufe  in 
the  treaty  of  no  cfFe^,  ought  not  to  be  admitted.  Fatt.  B.  d* 
f,  283.  The  fifth  sirticle  exprefsly  ftipulates,  that  Congrefs 
(hall  recommend,  the  reftpration  of  fome  parts  of  coilfifcated 
property,  and  a  compofition  as  to  other  parts  ;  but  that  ^  all 
perfons  who  have  any  intereft  in  confifcated  lands,  either  by 
debts,  nurriase  fettlementS)  or  otherwife,  (hall  meet  with  no 
lawful  impediment  in  the  profecutipn  of  their  juft  rights.'^ 
Bodi  parties^to  the  treaty  feemed  to  think  that  there  \aA  been 
no  confifcation  of  ^ebts* ;  and  debts  were  the  great  objeA 
which  the  Britijh  commiffioaers  wi(hed  to  fecure.  Whatever 
tends  to  produce  equality  in  national  compafis  ought  to  be  fii-» 
voured  ;  Vatt.  B.  2.  ji  301.  and  as  the  Britijh  government 
had-throTwn  no  impediment  in  the  way  of  recovering  debts,  the 
American  (bould  be  prefumed  to  have  aded  on  the  fame  liberal 
principle,  if  any  doubt  arifes  upon  the  coit(lru£lioa  of  the 
public  a<fts.  When  a  ftatute  is  repealed^  mefne  afts  are  valid  5 
but  it  is  not  fo,  when  a  fubfequent  ad  declares' a  former  one  to 
be  void.  JenL  233.  pi  6.  Had  the  treaty  meant  to  obviate 
only'a  part  of  the  impediments,  the  meaning  would  have  been 
exprefled  in  qualified  terms.  But  as  it  could  not  be  fuppofed, 
that,  after  the  peace,  laws  would  be  palTed  creating  impediments 
to  the  recovery  of  Britijh  debts  ;.  the  treaty  cannot  be  con- 
conftrued  merely  to  intend  to  prevent  the  paffing  future  laws, 
but  to  annihilate  the  operation  of  fuch  as  were  previoufly  enad- 
ed.     There  is  no  fuch  claufe   in  the  treaties,  which  England 

made 

^  Ht:0€hii  Jk/^ac,    Th»  StAieo€  N»rt^i  Ctroliia  did  ftdluaHr  p«rs  a 
coo&re«tion  law. 

Vol.  UL  E  e 
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J796,  made  at  the  fame  period  mthFrance^  Spain^  znd  HollanJj  and 
\>'VX->'  for  this  obvious  reafon,  that  thofe  countries  had  pafled  no  law 
to  impede  the  recovery  of  Briti/h  debts.  A  change  of  circum- 
ftances,  a  recognition,  expoJffaSfOy  will  often  impcfe  an  obli- 
gation, which  may  not,  originally,  be  binding  on  the  party: 
I'he  debt  Contradted  by  an  infant,  is  obh'gatory  cp  him,  if  he 
f^romifes  to  pay  it  when  of  age.  The  aflumption  of  a  certifi- 
cated bankrupt,  to  fatisfy  a  debt,  which  the  certificate  would, 
otherwife,  have  difchirg^d,  affords  a  new  caufe  of  a£lion. 
And  the  bare  acknowledgment  of  a  debt,  barred  by  theftatute 
of  limitations,  is  fufficient  to  maintain  ah  a(flion  againft  the 
debtor.  So,  in  the  prefent  cafe,  the  treaty,  operating  as. a  na- 
tional compad,  is  a  promife  to  remove  every  pre-exifting  bar 
to  the  recovefy  of  Britijh  debts ;  and,  whatever  may  have 
been  the  previous  ftate  of  things,  this  is  a  paramount  engage- 
.  ment,  entered  into  by  a  competent  authority,  upon  an  adequate 
con  fide  ration. 

Mafjhall^  (of  Virginia)  for  the  Defendant  in  error.     The 

cafe  refolves  itfclf  into  two  general  propofitions  :   ift,  That 

the  ad  of  Aflemblyof  Virginia^  is  a  bar  to  the  recovery  of  the 

,  debt,  independent  of  the  treaty,     ad,  That  the  treaty  docs  not 

remove  the  bar. 

I.  Thnttheaft  of  Aflcmbly  of  Virginia  is  a  bar  to  the  re- 
covery of  the  debt,  introduce?  two  fubjefts  for  confideration : 
ift.  Whether  ihc  Legiflature  had  power  to  extinguiih  the 
debt  t  2d.  Whether  the  Legiflature  had  exercifed  that  power? 

ift.  It  has  been  conceded*,  that  independent  nations  have,  in 
general,  the  right  of  confifcation ;  and  that  Virginia^  at  the 
time  of  paffing  her  lav/,  was  an  independent  nation.  But,  it  is 
contended,  that  from  the  peculiai  circumftances  of  the  war, 
the  citt2en«  of  each  of  the  contending  nations,  having  been 
members  of  the  fame  government,  the  gencfral  right  of  confif- 
cation did  not  apply,  and  ought  not  to  be  exercifed.  It  is  not, 
however,  neceffary  for  the  Defendant  in  error  to  (hew  a  pa- 
rallel cafe  in  hiftory  \  fince,  it  is  ineumbent  on  thofe,  whowifli 
to  impair  the  fovereignty  of  Virginia^  to  eftablifti  on  principle, 
or  precedent,  the  juttice  of  their  exception.  That  State  being 
engaged  in  a  war,  neccffarily  pofleffed  the  powers  of  war ; 
and  confifcation  is  one  of  thofe  powers,  weakening  the  party 
againil  whom  it  is  employed,  and  ftrengthening  the  party  diai 
employs  it.  War,  indeed,  is  a  ftate  of  force  \  and  no  tribu- 
nal can  decide  between  the  belligerent  powers.  But  did  not 
Virginia  hazard  as  much  \>^  the  war,  as  if  (he  had  never  been 
a  member  of  the  5r/V/^  empire?  Did  (hi  not  hazard  more, 
from  the  very  circumftance  of  its  being  a  civil  war  ?  It  will 
be  allowed,  that  nations  have  equal  powers 4  and  that  Amtrica^ 
in  her  own  tribunals  at  leaft>  muft  from  the  4th  of  July  1776, 

be 
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confidered  as  independent  a  nation  as  Great  Britain :  then,  1 7$6. 
what  would  have  been  the  fituarion  of  American  property,  had  Ky^^r^^J 
Great  Britain  been  triumphant  in  the  conflift  *  Sequeftratior, 
confifcationand  prbfcnption  would  have  followed  in  the  train  of 
that  event ;  and  why  fliould  the  confifcation  of  Britijb  property  be 
denned  lefsjuft in  thecventof  the  Jmerican ttiumyh  ?  The  rights 
of  Wi,i  clearly  exift  bet  ween  nncmbers  of  thefame  Empire,  en- 

ffaged  in  a  civil  war.  Fatt.  B.  3.  /  29a.  295.  But,,  fuppcfe  a 
uit  had  been  brought  during  the  wzrhy  tiBritiJh  fubjefl  againft 
an  American  citizen,  it  could  not  have  been  fupported  ;  and  if 
there  was  a  power  to  fufpend  the  recovery,  there  muft  have  been 
a  power  to  extinguifh  the  debt :  they  are,  indeed,. .  portions  of 
die  (kme  power,  emanating  from  the  fame.fource.  The  Icgif- 
lative  authority  of  any  country,  can  only  be  reftrained  by  its 
own  municipal  conftitutton :  This  is  a  principle  that  fprings 
from  the  very  nature  of  fociety ;  and  the  judicial  authorijry  can 
have  no  right  to  queftion  the  validity  of  a  law,  unlefs  (uch  a 
jurifdidion  is  exprefsif  given  by  the  conftitution.  It  is  not 
neceflary  to  enquire,  how  the  Judicial  authority  (hould  i£^,  if 
the  Leeiflature  were  evidently  to  violate  any  of  the  laws  of 
God ;  but  property  is  the  creature  of  civil  fociety,  and  fubiedl:, 
in  all  reipeds,  to  the  difpoiltion  and  controul. of  civil  inftitu- 
tions.  There  is  no  weight  in  the  argument,  founded  on  what 
is  fuppofed  to  be  the  underftanding  of  the  parties  at  the  place 
and  time  of  contraAing  debts  y  for,  the  right  of  confifcation 
does  not  arife  from  the  underftandine  of  individuals,  in  private 
tranfadions,.but  from  the  nature  and  operation  of  government. 
Nor  does  it  follow,  that  becaufe  an  individual  has  not  the  power 
of  extinguifhing  his  debts,  the  community,  to  which  he  be- 
longs, may  not,  upon  principles  of  public  policy,  prevent  his 
creditors  from  recovering  them.  It  muft  be  repeated,  that  the 
law  of  property,  in  its  origin  and  operation,  is  the  offspring  of 
the  focial  ftate ;  not  the  incident  of  a'  ftate  of  nature.  But  the 
revolution  did  not  reduce  the  inhabitants  of  America  to  a  ftate 
of  nature;  and,'  if  it  did,  the  Plaintiff's  claim  would  be  at  an 
end.  Ocherobje^ions  to  the  doftrine  are  ftarted  :  It  js  faiJ, 
that  a  debt,  which  drifes  from  a  com  raft,  formed  between  the 
fubje£h  of  two  belligerent  powers,  in  a  neutral  country^  can- 
not be  confifcated;  but  the  fociety  has  a  right  to  apply  to  its 
own  ufc,  the  property  of  its  enemy,  wherever  the  right  of  pro- 
perty accrued,  and*  wherever  thfe  property  itfelf  can  be  found. 
Suppcfe  a  debt  had  been  contra&ed  between  two  Americans^ 
and  one  of  them  had  joined  England^  would  not  the  right  of 
confifcation  extend  to  luch  a  debt*?  As  to  the  cafe  of  the  raiifom 
bill,  if  the  right  of  confifcation  does  not  extend  t6  it,  (which 
is,  by  no  means,  admitted)  it  muft  be  on  account  of  the  pecu- 
liarnaturebf  the  contraA,  implying  a  waver  of  therjghtsof 

war : 
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1796^  war.  And  the  validity  of  capitulations  depends  on  *the  fztne 
Oiy^  principle.  But,  let  it  be  fuppofed,  that  a  government  (hould 
infringe  the  provifions  of  a  capitulation,  by  imprifoning  foU 
diers,  who  had  ftipulated  for  a  free  return  to  their  home,  could 
ana^ion  of  trefpafs  be  maintained  againft  the  gaoler?  No  : 
the  a£b  of  the  government,  though  difgraceful,  would  be  obliga- 
tory on  the  judiciary  department. 

2d,  But  it  is  now  to  be  conAdcfred,  whether,  if  the  Legifla- 
ture  of  Virginia  had  the  power  of  confifcation,  they  have  exer- 
cifed  it?  l^he  third  fecSlion  of  the  a£l  of  AiTembly  difcharges 
the  debtor;  and,  on  the  plain  import  of  the  term,  it  may  be 
alked,  if  he  is  difcharged,  how  can  he  remain  charged  ?  The 
expre/Tion  is,  he  Oiall  be  difcharged  from  the  debt;  and  yet^ 
it  is  contended,  he  (hall  remain  liable  to  the  debt/  Suppofe 
the  law  had  faid,  that  the  debtor  ihould  be  difcharged  from  the 
commonwealth,  but  not  from  his  creditor,  would  not. the Le- 
giflature  have  betrayed  the  extremeft  folly  in  fuch  a  propofi* 
tion  ?  and  what  man  in  his  fenfes  would  have  paid  a  farthing 
into  the  treafury,  under  fuch  a  law  I  Yet,  in  violation  of  the 
expreiBons  of  the  a£l,  this  is  the  conftrudton  which  is  now  at- 
tempted, it  is,  likewife,  contended,,  that  the  z6t  of  AiTembly 
does  not  amount  to  a  confifcation  of  the  debts  paid  into  the 
tseafury ;  and  that  he  Legiflature  had  no  power,  as  between 
creditors  and  debcc  s,  to  make  a  fubliitution,  or  commutation, 
in  the  mode  of  payment.  But  what  is  a  confifcation?  The 
fubftance,  and  not^the  form,  is  to  be  regarded.  The  ftate.had 
a  right  either  to  make  the  confifcation  abfolute,  or  to^modify.  it* 
as  (he  pleafed.  If  (he  had  ordered  the  debtor  to  pay  the  money 
into  the  treafury,  to  be  applied  to  public  ufes;  would  it  not 
have  been,  in  the  eye  ofreafon,  a  perfeA  confifcation  ?*  She 
has  thought  proper,  however,  only  to  authorife  the  payment, 
to  exonerate  the  debtor  from  his  creditor,  and  to  retain  the 
money  in  the  trpafury,  fubjedt  to  her  own  difcretion,  as  to  its 
future  appropriation,  As  far  as  thearrangement  has  been  made, 
it  is  confifcatory  in  its  nature,  and  nrrni^  be  binding  on  the  par- 
ties ;  though  in  fhe  exercife  of  her  difcretion,  the  ftate  might 
chufe  to  reftore  the  whole,  or  any  part,  of  the  money  to  die 
original  creditor,  Nor  is  it  fufllcient  to  fay,  that  the  payment 
was  voluntary,  in  order  to  defeat  the  confifcation.  A  law  is 
an  exprefEon  of  the  public  will  j  which,  when  expre/Ted,  is  not 
the  left  obligatory,  becaufe  it  iropofcsno  penalty.  Banks,  Ca- 
nal Companies,  and  numerous  aflbciations  of  a  fimilar  defcrip- 
tion,  are  formed  on  the  principle  of  voluntary  fubfcription. 
The  nation  i^  defirous  that  fuch  inftitutions  (hould  exift,  in- 
dividuals areinvited  to  fubfcribe.on  the  terms  of  the  law;  and, 
^hen  they  have  fubfcribcd,  they  are  entitled  to  all  the  benefits, 
and  are  fubjed  to  all  the  inconveniences  of  the  aflbciation,  aU 
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though  no  penalties  ^re  iiYpofed.  So,  when  the  government  of  1796. 
Firginia  wifhed  to  poflefs  itfelf  of  the  debts  previoufly  owing  C^<y%J 
to  Britfjh  fubjeAs,  the  debtors  Were  invited  to  make  the  pay- 
ment into  the  treaAiry ;  and,  bavins  done  fo,  there  is  no  reafon, 
or  juftice^  in  contending  that  the  law  is  not  obligatory  on  all 
the  world)  in  relation  to  the  benefit,  which  it  promifed  as  an 
inducement  to  the  payment.  If,  fubfequent'  to  the  aft  of  1777,  a 
law  had  been  pailed  confifcating  Britijh  debts^  for  the  ufe  of  the 
ftate,  with  orders  that  the  Attorney  General  (hould  foe  all 
Britijh  debtors,  could  he  have  fued  the  Defendants  in  error, 
as  Britijh  debtors,  after  this  payment  of  the  debt  into  the  trea- 
fury  ?  Common  fenfe  and  common  honefty  revolt  at  the  idea ; 
and,  yee,  if  the  Britijh  creditor  retained  any  right  or  intereft 
in  the  debt,  the  ftate  would  be  entitled,  on  principles  of  law, 
to  recover  thd  amount. 

IL  Having  thus,  then,  eftablifhcd,  that  at  the  time  of  enter- 
ing into  the  Treaty  of  1783,  the  Defendant  owed  nothing  to 
the  Plaintiff;  it  is  next  to  be  enquired,  whether  that  treaty 
revived  the  debt  in  favour  of  the  Plaintiff,  and  removed  the  bar 
Co  a  recovenr,  which  the  law  6f  Firginia  had  interpofed  ? 
The  words:  df  the  fourth  article  of  the  Treaty  are,  **  that  cre- 
ditors on  either  ftde,  (hatt  meet  with  no  lawful  impediment  to 
the  recovery  of  the  full  value,  in  fterling  money,  of  all  bonajide 
debts  heretofore  contraSed."  Now,  it  may  be  afked,  who 
are  creditors  \  Ther.^  cannot  be  a  creditor  where  there  is  not 
a  debt ;  and  Britijh  debts  were  extingui{hed  by  the  a6t  of  con- 
fifcation.  Th«  articles,  therefore,  muft  He  conftnxed  with 
reference  to  thofe  creditors,  who  had  bonajide  debts,  fubfifting, 
in  legal  force,  at  the  time  of  making  the  Treaty;  and  the  word 
recovery  can  have  no  efFeft  to  create  a  debt,  where  none  pre- 
vioufly exifted.  Without  difcuffing  the  power  of  Congrete  to 
take  away  a  vefted  right  by  treaty,  the  fair  and  rational  con- 
ftrudion  of  the  inftrument  itfelf,  is  fufficient  for  the  Defend- 
ant's caufe.  The  words  ought,  furely,  to  be  very  plain,  that 
ihall  work  fo  evident  a  hardibip,  as  to  compel  a  man -to  pay  a 
debt,  which  he  had  before  extihguiflied.  ,  The  treaty,  itfelf, 
does  not  point  out  any  particular  defcription  of  pcrfons,.  who 
were  to  be  deemed  debtors ;  and  it  muft  be  expounded  in  rela- 
tion to  the  exifting  ftate  of  things.  It  is  not  true,  that  the 
fourth  article  can  have  no  meaning,  unlefs  it  applies. to  cafes 
like  the  prefeht.  For  inftance  ; — there  was  a  law  oi  Virginia^ 
which  prohibited  the  recovery  of  Britijh  debts,  that  had  not  . 
been  paid  into  the  treafury:  thcfe  y^trt  bona  fide  fubfifting 
debts;  and  the  prohibition  was  a  le^al  impediment  to  thereco 
very,  which  the  treaty  was  intended  to  remove.  So,  likewife, 
in  feveral  other  fbtcs,  laws  hnd  been  pafTod  authorising  a  dis- 
charge of  Brit'/h  debts  in  paper  money,  or  by  a  tender  of  pro- 
perty 
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I796»  perty  at  a  valuation,  and  the  tr^ty  was  calculated  to  guard 
V-^Y^w^.  againft  fuch  impediments  to  th^  recovery  of  the  fterling  value 
of  thofe  debts.  It  appears^  therefore,  that  at  the  time  of  ma- 
king the  treaty,  the  ftate  of  thines  was  fuch,  that  Firginia  had 
cxercifed  her  fovcreign  right  of  confifcation,  and  had  aSually 
received  the  money  from  the  iSr/V/^  debtors.  If  debts  thus 
paid  were  within  the  fcope  of  the  fourth  article,  thofe  who 
framed  the  article  knew  of  the  payment;  and  upon  every  prin- 
ciple of  equity  and  law,  it  ought  to  be  prefumed,  that  the  reco- 
very, which  they  contemplated,  was  intended  againft  the  re- 
ceiving ftate,  hot  againft  the  paying  debtor.  Firginia  poffef^ 
fing  the  right  of  compelling  a  payment  for  her  own  ufc,  the 
payment  to  her,  upoii  her  requifition,  ought  to  be  confidered 
as  a  payment  to  the  attorney,  or  agent,  of  the  Britijh  credit- 
or. Nor  is  fuch  a  fubftitution  a  novelty  in  legal  proceedings : 
a  foreign  attachment  is  founded  on  the  fame  principle.  /  Sup- 
pofe  judgment  had  been  obtained  againft  the  Defendants  in 
error,  as  Garni  (hee  in  a  foreign  attachment  brought  againft  the 
Plaintiff  in  error,  and  the  money  had  been  paid,  accordingly, 
to  the  Plaintiff  in  the  attachment;  but  it  afterwards  appeared 
that  the  PlaintifF  in  the  attachment  had,  in  fad,  no  c^ufeof 
a6lion,  having  been  paid  his  debt  before  he  Commencid  the 
fuit:  If  ihc  treaty  had  been  made  in  fuch  a  ftate  of  things, 
which  would  be  the  debtor  contemplated  by  the  fourth  article,—* 
the  Defendants  in  error,  who  had  complied  with  a  legal  judg- 
ment asainft  them,  or  the  PlaintiflFinthe  attachment,  who  had 
received  the  money?  This  ii£t  of  Firginia  muft.  have  been 
known  to  the  American  znA  Britijh  commiflioners ;  and,  there- 
fore, cannot  be  repealed  v/ithout  plain  and  explicit  expreffions 
directed  to  that  objedt.  Befides,  the  public  faith  ought  to  be 
preferved.  The  public  faith  was  plighted  by  the  zSt  of  Firgi- 
nia\  and,  as  a  revival  of  the  debt  in  queftion,  would  be  a 
ihameful  violation  of  the  faith  of  the  ftate  to  her  own  citizens, 
the  treaty  fliould  receive  any  poffible  interpretation  to  avoid 
fo  difhonorabh  and  fo  pernicious  a  confequence^  It  is  evi<lenr, 
that  the  power' of  the  government,  to  take  away  a  vefted  right, 
wai  queftlonable  in  the  minds  of  the  American  commifiionerf, 
flucc  they  would  not  exercife  that  power  in  reftoring  conA&ated 
leal  eftate;  and  cpnfifcated  debts^or  other  perfonal  eftate  miift 
come  within  the  fame  rule.  If  Congrcfs  had  the  power  of  di- 
vefting  a  vefted  right,  ic  muft  have  arifen  from  the  nectfllty  of 
the  cafe;  and  if  tlie  neccflity  had  cxifted,  i\i^  American  com- 
miflioncrs^  explicitly  avowing  it,  would  have  juftified  their 
acquiefccnce  to  the  nation.  But  the  commiffioners  could  have 
no  motive  to  form  a  treaty  fuch  as  the  oppofite  conftru£lio:i 
fiippofcs;  for,'  if  the  ftipulation  was  indifpcnfable  to  the  attain- 
m^rit  of  peace,  the  objeil  was  national,  and  fo  fliouId  be  the 
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payn;cnt  of  the  equivalent:  the  commiflioncrs,  in  fuch  cafe, 
would  have  agreed,  at  once,  that  the  public  (hould  pay  the ' 
Brttijh  debts ;  fince  the  public,  muft,  on  every  principle  of 
equity,  be  anfwcrablc  to  the  Virpnia  debtor,  who  is  90W  faid 
to  be  the  vidim.  The  cafe  cited  ftiOtn  jfeniinsj  does  not  ap- 
ply ;  as  there  is  no  article  of  the  treaty,  that  declares  the  law 
of  Virginia  void.     See  Old  Law  of  Evidence  196. 

Campbell^  of  Flrginiay  on  the  fame  fide.  The  queftions  to 
be  difaifled  are  thcfe:— ift.  Did  the  aft  of  Affembly  of  T/r- 
ginia  difcharge  the  debtor?  ad.  Did  any  fubfequent  aft,  or 
law,  of  the  government,  re-charge  him  ? 

I.  The  riglit  of  confifcation,  in  a  time  of  war,  is  incontro- 
vertiWy  cftabliflied ;  Vatt,  b.  3.  c.  5./  77vand  nothing  but  the 
conventional,  or  cuftomary,  law  of  nations,  can  reftrain  the 
fxtfcife  of  that  general  right.  But  the  conventional,  or  cuf- 
tomary, law  of  nations  is  only  obligatory  on  thofe  nations  by 
whom  it  is  adopted.  Fait.  Pret.  Dife  /  24.  25.  17.  Vatt.  b. 
3.  r.  28. /.  287.  292.  Even  in  the  Engtijh  courts,  indeed,  the 
confifcation  law  oi  Georgia  has  been  adjudged  to  be  valid.  If, 
therefore,  the  right  of  confifcation  might  be  exercifed  by  an 
inilividual  ftitc,  nothing  can  more  emphatically  prove  its  ex- 
ercife,  than.the  language  of  the  aft  of  Virginia.*  The  aft  is  a 
difcharge  in  cxpreft  tcrn.s,  faying,  that  "  the  receipt  of  the 
popcr  officer  fli^ll  Difcharge  the  pa^^l^om  fo  much  of  his 
debt,  as  is  p?.id  into  the  treafurv;" — -wftereas  a  confifcation  of 
the  debt,  would  only  work  a  difcharge" by  lesral  inference.  To 
reft  rift  the  meanint^^  of  the  difchsrge  to  a  difcharge  from  the 
ftatc,  is  abfurd ;  for,  tiic  ftate  never  had  a  charge  againft  the 
debrv ;  or,  if  the  ftate  hcd  a  right  to  charge  him,  another 
confcqucncc,  equally  fatal  to  the  t^laintifFs  caufe^  would  cn- 
fue,  that  the  right  of  the  Britifl^  creditor  to  charge  him  was 
exti!igui(hcd  ;  lince  the  debtor  clearly  could  not  be  refponfible 
to  both. 

II.  In  confiderinffjwhcther  any  thing  has  been  done  by  the 
Government,  to  revive  the  charge,  in  favor  of  the  5r///^  credi- 
tor, it  is  to  be  premifcd,  that  tht  ftate  of  things,  at  the  time  of 
milking  the  treaty,  is  to  be  held  legitimate;  and  whatever  tends 
to  chrn^c  that  ftate,  is  odious  in  the  eye  of  the  law.  Vatt.  E. 
4.  c,  2.y.  21.  Ibid.  B.  2.  c.  17./  305  As,  therefore,  by  the 
law  of  nation!^,  a  payment  under  a  confifcation  difcharges  a  debt- 
or, though  if  there  had  been  no  payment,  the  debt  would  hav^ 
revived  aX  the  peace;  Byrk.  c.  S.  p.  lyy.  de  rek  irell.  nothing 
fhort  of  an  cxprefs  and  explicit  declaration  of  the  treaty  fliould 
be  allowed  fo  to  fJtcr  the  ftate  of  things,  ss  to  revive  a  debt, 
that,  had  been  lawful^y  exting:;ifl*ed.  If  then  the  treaty  hrd 
been  intended  to  alter  the  ftate  of  things,  reafon,  equity,  and  law, 
concur  in  fuppofing,  that  it  would  have  been  by  a  provifion, 
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1796.  calling  on  Firpnia^  whioJiad  receired  the  money,  to  refund 
C^-y^  it  in  (atidfadion  of  the  claim  of  the  Briti/h  creditor.  Adver- 
ting to  the  words  of  the  4th.  'article  of  the  treaty,  and  thence  de- 
ducing a  fair,  legal,  and  confiftent  meaning,  the  claim  of  the 
PlaintifF cannot  be  fupported.  It  may  not  be  improper  to  ap- 
ply the  word  Creditors  to  Briti/h  fubjcds  ;  but,  it  is  contended^ 
that  the  Virpnia  z£k  interpofes  a  lawful  impediment ^{not  an  im- 
pediment in  fa£t,  fuch  as  payment  to  the  creditor  himfelf)to  the 
recovery  of  the  debt,  which  impediment  the  treaty  intended  to 
remove*  The  anfwer,  however,  is  conclufive,  that  this  was 
not  a  debt  at  the  time  of  making  the  treaty;  and,  therefore,  the 
exprcffion,  whatever  may  be  its  general  import,  cannot  be  ap- 
plied to  the  cafe.  It  is  urged,  likewife,  that  the  words  debts 
heretofore  contrasted^  are  peculiarly  defcriptive  of  debts  of  the 
prefent  clafs :  but  the  words  heretofore  contrasted^  cannot  alter 
the  nature  and  import  of  the  word  debt ;  and  ihofe  words  were 
neceflfary  to  be  inferted;  becaufe  they  afcertiained  the  debt?, 
which  were,  at  all  events,  to  be  paid  in  fterline  money ;— debts 
eontradfed  afterwards  being  left  to' the  lex  lociy  and  liable  to 
the  tender  laws,  which  the  different  dates  had  made,  or  might 
think  proper  to  make.  If,  indeed  the  oppofite  conftru£tion  pre- 
vails, then  all  debtSj  previoufly  contraAed,  in  whatever  manner 
they  may  have  been  extingui(hed,  are  revived  by  the  treaty. 
But,  furely,  obfcure  words  ought  not  to  be  conftrued  fo  as  to 
alter  the  exiftin^  ftate  of  things  between  the  two  nations,  and 
involve  thoufands  of  individu^  citizens  in  ruin.  It  is  not  now 
contended,  that  debts  do  not-  revive  by  the  peace ;  though  the 
Commiflioners,  who  formed  the  treaty,  might  entertain  doubts 
on  the  fubjeSj  and,  therefore,  provided  fpecially  for  the  cafe. 
Grotius  jB.  3.  c.  9./ 9.  fays,(though  his  commentator  diflents) 
that  debts  are  not,  of  courfe,  revived  by  a  peace;  and  there  are 
many  inftances  of  Conventions  between  nations,  ftipulating  for 
tl^c  revival.  Byni.  de  reb,  belL  c.  8.  p.  177.  The  treaty  ex- 
tends to  Britijhy  as  well  as  to  American^  debtors ;  and  as  J&riV- 
ain  had  pafled  no  aft  of  confifcation,  the  article  was  meant  fole- 
ly  as  a  convention,  that  debts  not  paid  to  the  public,  (hould  be 
recoverable  of  the  original  creditor.  To  illucidate  the  fubjeft, 
it  is  neceflary  to  inquire  into  the  power  of  the  Commi/Tioners ; 
for,  it 'is  not  to  be  prcfumed,  that  they  were  ignorant  of  their 
power,  or  that  they  meant  to  exceed  it ;  and  if  one  conftruflion 
will  produce  an  cfteft,  to  which  they  were  competent,  while 
the  other  conftruftion  will  aiihount  to  a  mere  ufurpation,  the 
former  ought  certainly  to  be  adopted.  Thus,  Congrcfs  never 
was  confidercd  as -a  legiflaiive  body,  cxcepr  in  relation  to  thofc 
fubjcils  exprefsly  afljgned  to  the  Federal  jurifdiction ;  and  coujU 
at  no  time,  nor  in  any  manner,  repeal  the  hws  of  the  fi^veral 
ilatcs,  or  facrifice  the  rights  of  individuals.     The  power  of  ab- 

rogatire* 


SupHeMe  GouHt  of  the  Vnittd  States.  217 

rogating,  is  as  eminent  as  the  power  of  making  laws ;  P'att.  B,    1796. 
u  c.  3./;  34. 47.  and  even  the  powers  of  war  and  peace  may  be  v:>^/->^ 
limited  by  the  fundamental  law  of  the  Society.     f^Jtt.  B.  4.  c. 
a./  10.     The  fundamental  Izw  of  the  Union,  was  declared  in 
the  articles  of  confederation ;  and  thofe  articles,  as  well  as  the 
written  conftitutions  of  the  fcvcral  ftates,  miift  have  been 
known  to  the  commiiHoners  on  both  fides,  as  the  boundaries 
of  the  authority  of  the  Jtmrican  government  itfclf,  ar.d  of 
courfe  of  all  authority  derived  from  that  government.     But  the 
right  of  facrificing  individuals,  even  on  the  ground  of  public 
necefllty,  belongs  only  to  that  power  in  a  fta:e,  w!iich  is  vtfted 
with   the  eminent  domzun,  a  domain  infeparable  ncm   em- 
pire. Fatt.  B.  4.  f.  la.     IIhJ.  B.  I.  c.  ao.  /  244.  345.    On 
the  revolution,  the  eminent  domain  was  vetted  in  the  people 
of  America^  in  their  refpecSlive  State  Legiflatures ;  and  it  could 
not  be  diverted  and  transferred,  vsrithout  an  exprcfs  grant  by  the 
fame  authority.     The  debates  that  arofe  in  the  Brltljb  Parlia- 
ment on  the  fubjed  of  the  treaty,  fbew,  likewife,  that  the  Brl" 
tijh  Commifiioners  were  fenfible,  that  the  power  of  the  Amerl^ 
can  Commiflioners  did  not  extend  to  the  repeal  of  any  State 
law.     On  the  faith  of  the  Virginia  law,  many  citizens  colleA- 
ed  their  eitates  from  other  hands,  and  paid  them  into  the  treafu- 
ry ;  and,  therefore,   even  if  the  treaty  requires  a  payment  of 
thofe  debts,  the  refponfibility  ought  only  to  attach  upon  the 
State.     If  the  Virginia  law  had  made  a  direft  and  unqualified 
confifcatjon,  there  would  be  no  doubt  of  its  validity ;  but  it 
difcharges  the  debtor  as  much  as  if  it. had  been  a  conlifcation, 
and  being  difchurged,  it  can  be  no  reafon  to  revive  the  debt, 
that  the  difcharge  was  procured  by  a  voluntary  payment.  Upon 
the  whole,  the  aft  of  Aflcmbly  amounts, fubftanti'alJy,  to  acon- 
fifcation ;  which  means  nothing  more,  than  a  bringing  into  the 
public  Treafury  the  confifcated  property;  and  tlie  State  may, 
if  fhc  picafcs,  reftore  it  in  that  cafe,  as  well  as  in  the  cafe  of  a 
difcretion  exprcftly  refervcd,  or  in  the  cafe  of  a  forfcifjre  for 
treafon,  or  felony. 

^//rtfr^f,  for  the  Plaintiff  in  error.  It  is  ncccflary,  iil,  to 
afcertain  the  meaning  of  the  aft?  of  the  Lcgillatiircof  Virgin 
nia  \  and  ad,  the  operation  of  the  treaty  of  peace,  in  relation  to 
thofe  afts. 

I.  That  the  Legifiatureof  Virginia  did  not  mean  to  confif- 
cate  debts,  is  evident  from  the  declaration  contr.ined  in  the  pre- 
amble, that  fuch  a  cotiftfcation  is  not  a?ree?A)le  to  the  cuftom 
of  nations  \  and  where  the  enaftin^:  claufe  is  doubtful,  the  pre- 
amble will  furnifh  a  key  to  the  conftruftion.  After  providing, 
therefore,  for  the  (equeftration  of  real  eftate,  the  law  proceeds 
merely  to  permit  the  payment  of  Dritijh  debts  into  the  p;ib!ir 
Trealury.     There:  is  nothing  compulfory  on  the  debtor  ;  all 
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X796.  debtors  are  not  cnioined  to  pay ;  and  no  debtor  is  reftrained  from 
V>^  r^^  remitting  to  his  jBrA^/>ft  creditor.  Even,  indeed,  if  a  bare  fe- 
queftration  had  been  intended,  there  never  could  be  tsrms  mere 
d'rfedive.  The  Legiflature  only  fays,  if  a  debtorchufes  to  pay 
his  debt  into  thw:  Treafury^  he  ihall  be  indemnified ;  and,  in  a 
fubfequen:  a£t,  when  the  State  declares  the  aitiount  foi  which 
ihe  will  be  refponfible,  (the  value  of  the  money  paid  with  in- 
tereft)  (he  doiss  not*  determine,  v/hcthcr  the  payment  by  the 
jtmerican  debtors,  was  a  difchargc  from  the  Britijh  creditors* 
To  pay  the  Britijh  creditor^  in  that  way,  would  be  manifeftly 
unjuft;  but  if  iht  American  debtor  is  reimburfed  the  value  of 
^har  he  pskid,  with  intereft,  he  has  no  right  to  complain. 

II.  In  examining  the  efFe£l  of  the  treaty^  if  it  is  conceded, 
that  the  Virginia  zSt  extinguifhed  the  debt,  it  may  be  aflumed, 
that  the  conimiffioners  had  power  to  enter  into  the  treaty.  That 
inftrument,  therefore,  is  the  fupreme  law  of  the  land :  and, 
upon  the  whole,iit  is  highly  favourable  to  Am^ica.  Treaties 
ought  to  be  conftrued  liberally ;  but  it  would  be  illiberal  to 
conftrue  this  treaty,  fo  as  to  prevent  the  recovery  of  b(ma  fidi 
debts.  The  Britijh  Commiflioners  gave  Up  a  great  deal  \  but 
they  were  particularly  anxious  on  two  points,  the  properly  of 
the  loyalifls,  and  the  fecurity  of  the  Britijh  debts.  It  is  ol>jc<£l- 
ed,  that  the  treaty  does  not  make  any  exprefs  mention  of  the  re- 
pea}  of  State  laws :  but  the  laws  interfering  with  the  objwCt  of 
t))ft  fourth  article  were  fo  numerous,  that,  probably,  th^  coni- 
miffioners did  not  know  them  all ;  and  it  was  fafeft  to  refort  to 
general  exprefiions.  The  words  "  heretofore  contracted," 
mean  debts  contraded  before  the  revolution  j  and  include  not 
only  exiftirig  debts,  at  die  time  of  forming  the  treaty,  but  ail 
debts  contrafted  before  that  memorable  epoch,  though  extin- 
guifhcd  by  the  acts  of  State  Legiflatutes,  without  the  confent, 
or  co-opcraiion,  of  the  Britifl)  creditors.  The  wonis  that 
*'  creditors  Ihall  meet  with  no  lawful  impediment  in  the  rtcovc- 
ryof  all  fuch  debts,"  mean,  that  when  the  creditors  ap};Iy  to  ^ 
court  of  jufllce,  no  law  (hall  be  pleaded  in  bar  to  a  judgment 
for  their  debts.  What  elfe,  indeed,  could  reafonably  l^  the 
obje£k  of  the  Britijh  Minifter,  who  was  bound  to  proteA  the 
commercial  intermits  of  his  nation,  and  who  infifted  on  the  in- 
fertion  of  the  fourth  article  ?  Could  he  mean  to  relinqQilh  all 
debts  paid  into  the  public  trcafury  of  the  ^ifFcrent  States  ? 
Then,  if  all  had  been  ib  paid,  the  article  was  nugatory.  But 
the  impediments  referred  to,  muft  have  been  the  exifling  impe- 
diments, and  noc  r.r. pediments  to  be  after v/ards  created  ;  and 
jlic  enforr-^ment  of  the  former  would  be,  on  genernl  princi- 
ples, as  u:!Juft  iotV,  ft  Britijh  creditor,  as  the  introduftion  of  the 
ktter.  Befide?,  if  tK^  former  cicfcription  of  impctiirocnts  was 
no:  coutcmplaicd,  Britijh  creditors  were  in  a  worfe  prcdica- 

DieMt 


&UPREMK  Court  of  the  United  States.  219 

ment,  than  loyalifts,  owners  of  corififcated  real  eftate,  in  whofc     1796- 
favor,  it  was  ftipuhted,  thnt  a  CongrelEonal   recommendation  K^^r^J 
(hould  be  made. 

Lewi'sj  for  the  Plaintiff  in  error.  The  individuals  of  differ- 
ent nations  enter  into  con traQs  with  each  other,  upon  a  pre- 
fumption,  that,  in  cafe  of  a  war,  debts  will  not  be  coniifcated. 
.The  prefumption  is  founded  upon  the  uniform  praftice  of  the 
monarchies  of  Europe  5  and  the  national  chara£lcr  of  the  Jme^ 
rican  Republic  is  interefted  that  a  mere  rigorous  policy  fhould 
not  be  introduced:  Congrefs,  indeed,  never  attempted  the  fei- 
zure  of  debts;  and  very  few  ot  the  States  have  paffed  confif- 
cating  laws.     It  is  now,  then,  to  be  enquired,  I  ft.  Had  the  Le- 

Siflature  of  Virginia  a  competent  authprity  to  cxtinguifh  the 
ebt  ?  2d,  If  the  Leaiflaturehad  fuch  an  authority^  has  it  be«n 
exercifed  ?  And  3*!^,  if  the  authority  was  lawfully  exercifed, 
what  is  the  tKeOt  of  the  trenty  of  peace. 

ift.  If  the  power  to  confiicate  debts  exiftcd,  it  cxifted  in  the 
United  States^  and  not  in  the  indiyi(]ual  ftates.  It  has  been 
admitted,'  that  Congrefs  poffeffcd  tthe  power  of  war  and  peace; 
and  that  the  right  of  confifeation  emanates  from  tl^t  fource. 
All  America  was  concerned  in  the  war,  and  it  feems  naturally 
to  follow,  that  all  America  (not  the  conftituent  parts,  rcfpcc- 
tively)  was  entitled  to  the  emoluments  of  confifeation.  It  is 
true,  that  when  a  civil  war  breaks  out,  each  party  is  entitled  . 
to  the  rights  of  war,  as  between  independent  nation? ;  and,,  it  , 
is  not  denied,  that  FJrginia  was  veftecJ,  at  the  revolution,  with 
all  the  eminent  domain  attached  to  empife,  which  was  not  de- 
legated to  Congrefs,  as  the  head  of  the  confcde«:ti6b.  "Such  . 
was  the  peculiar  ftatc  of  thi?>^s,  that  althougli  Virginia  mieht, 
in  any  future  war,  have  a^Sed  gs  flic  plcafedf^  in  the  war  then  . 
fubfifUng  (he  had  no  eledion ;  all  the  powers  of  war  f  nd  peace 
were  veSed  in  Congrefs,  not  in  the  Icriflaturcsof  the  fevcral 
ftates.  When  it  is  faid,  tht>t  even  the  Briti/b  courts  rcccgnize 
the  validity  of  a  ftate  confifeation  j  it  Oiri'id  he  remrmbere-:?, 
that  the  caie  alluded  to,  arofc  from  a  law  of  treif^fon,  nndthe  for- 
fefture  for  treafon,  properly  bvlonjed  lo  the  Ibte  of  Georgia* 
I  H.  BL  148.  9.  So,  when  it  is  fa'id,  that  the  aft  of  Virginia 
was  paffed,  prior  to  the  cotn]  \eti%m  of  the  articles  of  confede- 
ration, it  is  fufficient  to  anfwer,  that  the  fame  olj^c^lion  has 
already  been  over- ruled  in  Deans  W  PenhailawJ*  I:  ir.cbfurd 
to  fuppofe,  that  Congrefs  rnd  Virginia  cvM\6y  at  the:  foh^e  time, 
poffcfs  the  powers  of  war  and  peaces  The  war  was  v/ncteJ 
againft  all  America^  as  one  nation,  or.  community  vi^nd  th* 
peace  was  condnJed  on  the  fame  principle?.  Before  the  i evo- 
lution, the  nower  of  conlifcatiort  was  vefted  in  the  KincT)  not 
in  the  Pailiamclu.  When  the  revolution  commenced,  con- 
▼cntions,  committees  of  fifety,  and  ether  pppuLir  ailbciationf, 

■'..•*       were 
*  See  fl/it.  /•.  .      .  .       .^ 
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1796.  were  formed,  even  while  the  Icgiflatures  -of  the  feveral  fta!e$ 
\.^^y\U  were  in  feffion.  The  people  affumed  themfdvcs,  in  the  firft  in- 
ftance,  the  powers  of  war  and  peace,  but  quickly  and  wifdy 
vefteJ  thern  in  Congrefs.  At  what  perickl,  then,  could  the 
ftate  l(?giflftturcs  aflert  that  they  pofleflcd  thx)f-  pov/ers  ?  All 
the  property  of  the  enemy,  likcwife,  of  whatever  kind,  was 
booty  of  war,  and  belonged  to  the  Union.  The  authorities 
fay,  that  one  beUigent  power  may  confifcate  debts  due  from 
its  fubjc£l«,  to  the  fubjcfts  of  the  other  belligerent  power; 
but  it  is  no  where  faid,  that  a  number  of  any  belligerent  pow- 
er, a  c'onftituent  pa-t  of  tht  nation,  pofTjifes  fuch  auiiiority.  The 
eminent  domain  of  Krginla  nuift,  therefore,  be  confined  to 
internal  affairs;  and  it  i.>  not  fuflicicnt  toobjcft,  that  the  pro- 
perty of  the  debt  in  queftion,  w^s  within  the  limits  of  her  tcr- 
ntory>  arJ,  therefore,  v;as  fubject  to  Jier  law.^#  The  inference 
would  be  falfe,  even  if  the  premifts  v/ere  true :  but  the  prcmi- 
fcs  areunfound  dj  for  a  debt  is  always  due  where  the  creditor 
rcfides,  except  in  the  cafe  of  art  obligation,  which  is  due,  where 
the  inftrurr.ent  is  kept,  i  Ro!/.  Abr.  908.  pi.  i.  4,  IbU.  qog^ 
pL  1. 7.   Salk.  37.  4  Burn.  Ecr.  L.  157. 

2d.  &  3 1  On  the  fccond  and  third  points,  there  can  be  but 
little  added  tothearguments  already  advanced.  If  laws  change 
according  to  the  manners  rf  times,  as  realbn  and  authority  in- 
culcate*(i.  L.  Rayni,  882.)  the  a£l  of  Firginia  fhould  oe  fo 
expounded  as  to  conform  to  the  modern  law  of  nations,  which 
is  adverff  to  the  confifcation  of  debts.  The  right  of  fequeftra- 
tion  may  exift  (and  that  is  all  the  cafe  in  ^the  Uld  Law  of  £~ 
vuience^  p.  can  prove)  but  Eynkerjhook  fays  cxprefsly,  that  ^ 
a  debt  not  exaSiedy  revives  upon  the  peace;  and,  in  the  prefent 
inftance,  the  payment  was  furely  voluntstry,  without  force  of 
any  kind. 

The  Court,  after  great  confideration,  delivered  their  opi- 
nions, feriatimy  as  follow : 

Chace,   Jnjiice. — The  Defendants  in  error,  on  th 
day  of  Julyy  I774>  paflTed  their  penal  bond  to  Farrellzxid  Jones^ 
for  the  payment  of  ^i  2,976  il  6,  of  good  JnV/]^  money ;  but 
the  condition  of  the  bond,  or  the  time  of  payment,  does  not 
appear  on  the  record. 

On  the  20th  of'O^obery  1777,  the  legiflature  of  the  com- 
monwealth ofFirginhy  pnff?d  a  law  tofequefter  Britijh  proper- 
ty. In  the  3d  feftion  of  the  law,  it  was  enadcd,  ^' that  it  (bould 
be  lawful  for  any  citizen  of  Flrginiay  owing  money  to  a  fub- 
je<a  cf  Great  Britahiy  to  pfiy  th'i  fame,  or  any  part  thereof, 
from  time  to  time,  as  hb  ihould  think  fit,  into  the  loan  ofticc, 
taking  thereout  a  certificate  for  the  fumey  in  the  name  of  the 
crcdiiory  with  an  indoifemcnt,  under  rhc  h.ind  of  the  comnif^ 
fioncr  of  the  faid  office,  exprciling  the  name  of  the  payer ;  and 
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ihall  deliver  fuch  certificate  to  the  governor  and  the  council'  1796' 
whofe  receipt  (hall  difcharge  him  from  fe  much  of  the  debt.  V-^V^^ 
And  the  governor  and  the  council  (hall,  in  like  manner,  lay 
before  the  Generdl  Aflembly,  once  in  every  vear,  an  account 
ofthefe  certificates^  fpecifying  the  names  or  the  pcrfons  iy, 
zvAfor  whom  they  were  ^^/rf ;  and  (hsll  fee  to  the  fafe  keeping 
of  mt  fame  \  fubjeSl  to  the  future  dire^ionsofthe  legiflature  : 
provided,  that  the  governor  and  the  council  may  make  fuch 
allov/ance,  as  they  foall  think  reafonable,  out  of  the  interest 
of  the  money  fo  paid  into  the  loan  ofEce,  to  the  wives  and 
children,  rending  in  the  ftate,  oifuch  creditor. 

On  the  a6th  oi  April^  1780,  the  Defendants  in  error,  paid  in- 
to the  loan  office  of  yirginia^  part  of  thefr  debt,  to  wit,  3,111 
1-9  dollars,  equal  to  ;f .  933  14  o  Virginia  currency;  and 
obtained  a  certificate  from  the  commiffioners  of  the  loan  office, 
and  a  receipt  from  the  governor  and  the  council  of  Virginia^ 
agreeably  to  the  above,  in  part  recited  law. 

The  Defendants  in  error  beine;  fued,  on  the  abovemond,  in 
the  Circuit  Court  of  Firginia^  pleaded  the  above  law,  and  the 
paymont  above  ftated,  in  bar  of  fo  much  of  the  PiaintifPs  debt. 
The  plaintiiF,  to  avoid  this  bar,  replied  the  fourth  article  of 
the  Definitive  Treaty  of  Peace,  between  Great  Britain  and 
the  United  States^  of  the  3d  of  September^  1783.  To  this  repli- 
cation there  was  a  general  demurrer  and  joinder.  The  Cir- 
cuit Court  allowed  the  demurrer,  and  the  phintifF  brought 
the  prefent  writ  of  eVror. 

The  cafe  is  of  very  great  importance,  not  only  from  the 
property  that  depends  on  the  decifion,  but  becaufc  the  effefl 
and  operation  of  the  treaty  are  neceflfarily  involved.  I  wiflied 
to  decline  fitting  in  the  caufe,  as  I  had  been  council,  fome . 
years  -ago,  i»i  a  ui it  in  Maryland^  in  favour  of  American  debt^ 
ors ;  and  I  confultcd  with  my  brethren,  who  unanimoufy  advi- 
{fid  mc  not  to  withdraw  from  the  bench.  I  have  endeavored  to 
diveft  myfelf  of^ll/«r»i^r  prejudices,  and  to  form  an  opinion 
with  impartiality.  I  have  diligently  attended  to  the  arguments 
of  theleariicd  council,  who^debated  the  feveral  queftions,  that 
were  made  in  the  caufe,  with  f  reat  legal  abilities,  ingenuity 
and  (kill.  I  have  given  the  fubjcft,  fince  the  argument,  mv 
deliberate  inveftigation,  and  (ball,  (as  briefly  tis  the  cafe  will 
permit,)  deliver  the  refult  of  it  with  great  diflhience,  and  the 
higheft  refpeft  for  thofe^  who  entertain  a  different  opinion.  I 
foltcit,  and  I  hope  I  fhall  meet  with,  a  candid  allowance  for  the 
many  imperfcdiions,  which  may  be  difcovcrcd  in  obfervations 
haflily  drawn  up,  in  the. intervals  of  attendance  in  court,  and 
the  confideration  of  other  very  important  cafes. 

Thtfirfi  point  raifcd  by  the  council  for  the  PlaintifF  in  er- 
ror was,  **  that  the  legiflature  of  Virginia  hsid  no  right  to  make 
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1796.     the  law,  of  the  20th  OSiober^  1777,  above  in  part  recited.  If  this 
K^^Y^U  obje£lion  is  ^ftabliihed,  the  judgment  of  the   Circuit  Court 
muft  be  revcrfcd ;  becaufe  it  dcftroys  the  Defendants  plea  in 
bar,  and  leaves  him  without  defence  to  the  PlaintifPs  a<^ion. 

This^objcftion  was  maintained  on  different  grounds  by  the 
Pls^intifPs  council.  One  of  them  {Mr.  Tilghman)  contended, 
that  the  legiflature  of  Ftrginia  had  no  right  to  confifcate  any 
Britijh  property,  becaufe  f^irginia  wiiS  part,  of  the  dtfrnem- 
hertd  empire  of  Great  Britain^  and  the  PlaintiflF  and  Defend- 
ants were,  all  of  thciti,  members  of  the  Britijh  nation,  when  the 
debt  was  contrasted^  and  therefore,  that  the  laws  of  indcpend- 
ant  nations  do  not  apply  to  the  cafe;  and,  if  applicable,  that  the 
legiflature  of  Virginia  was  not  juftified  by  the  modern  law  andr 

fratSlice  of  European  nations,-  in  confi&acin^  private  debts, 
n  fupport  of  this  opinion,  he  cited  Vattel  Lib.  3.  c.  5.  f  77, 
who  exprefles  himfelf  thus :  "  The  fovereign  has  naturally  the 
fame  right  over  what  his  fubje£b  may  be  indebted  to  enemies. 
Therefore,  be  may  confifcate  debts  of  this  nature^  if  the  term 
of  payment  happen  in  the  time  of  war.  But  at  prefent^  in  re- 
|;ard  to  the  advantage  and  fafety  of  Commerce^  all  the /overeigns 
of  Europe  have  departed  from  this  rigour  \  and,  as  this  cujiom 
has  been  generally  received^  he,  who  (hould  a£l  contrary  to  ic^ 
would  injure  the  public  faith  i  for  ftrangers  trufted  his  fub- 

f'eifts,  only  from  a  firm  perfuafion,  that  the  general  cujiom  would 
>e  obferved.** 

The  other  council  for  the  Plaintiff  in  error  (Mr.  Lewis) 
denied  any  power  in  the  Virginia  legiflature,  to  confifcate  any 
Britijh  property,  becaufe  all  fuch  power  beloncced  exclujively 
to  Con^refs ;  and  he  contended,  that  if  Virginia  had  a  power 
of  conmcation,  yet,  it  did  not  extend  jto  the  confifcation  of  ^/i/> 
by  th^  modern  law  and  pradice  of  nations. 

I  woOid  premife  that  this  objcftion  a^ainft  the  right  of  the 
•Virginia  legiflature  to  confifcate  Britijh  property,,  (and  efpe- 
cxzWy  debts)  is  made  on  the  part  of  if r/V//7;  fubj efts,  2nAafier 
the  treaty  cf  peace ^  and  not  by  the  government  of  the  United 
States.  1  would  alfo  remdric,  that  the  law  cf  Virginia  was 
made  after  the  declaration  of  itidependence  by  Virginiay  and. 
alfo  by  Conirefs;  and  feveral  years  before  theCoofederatioii  of 
thc'Uifited  St{!icsy  which,  ahhout^h  agreed  to  by  Congrefs  on 
the  I5ih  of  November^  1777 1  and  afiTcnted  to  by  ten  ftates,  in 
1778>  wuH  or)ly  finally  completed  and  ratified  on  the  ift  of 
'  Marc.hy  1781. 

I  am  of  opinion  thafthe  excluftve  right  of  confifcating,  du- 
ring the  wur,  all  find  every  fpecies  of  Britijh  property  ^  within  the 
territorial  limits  of  Virginia^  refided  only  in  the  Legiflature  of 
th  i:t  cgmtnonw^akh.  i  Ihall  hereafter  confider  wheAef  the  Taw 
of  the  aotli  oi  October  1777,  operated  to  confifcate  or  extingusjb 
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Britijh  debts,  cohtrafted  before  the  war.  It  is  worthy  of  re-  I796. 
membrance,  that  Delegates  and  Keprefentatives  were  eleAed,  \.^^r>J 
by  the  people  of  the  feveral  counties  and  corporations  of  f^r- 
^inisij  to  meet  in  general  convention^  for  the  purpofe  of  fram- 
ing a  NSW  government,  ty  the  authority  of /^/^/d^// ^/ti^;  and 
chat  the  fa  id  Convention  met  on  the  6th  of  Ma^^  and  continu- 
ed in  feffibn  until  the  5th  of  July  1776  s  and|  in  virtue  of 
their  delegated  power,  eitablifhed  a  conltitution,  or  form  of  go- 
vernment, to  regulate  and  determine  by  whom^  and  in  what 
manner^  the  authority  of  the  people  of  Virginia  was  thereafter 
to  be  executed.  As  the  people  of  that  country  were  the  ge-  " 
nuine  fource  and  fountain  of  all  power,  that  could  be  right- 
fully  exe'rcifed  within  its  limits  ;  they  had .  therefore  an  un^ 
queftionable  right  to  grant  it  to  i^om  they  pleafed,  and 
under  what  reftriiStions  or  limitations  they  thought  proper. 
The  people  of  Virginia^  by  their  Conftitutton  or  fundamental  livf^ 
granted  and  delegated  all  their  Supreme  civil  power  to  zLegif 
lature^  an  Executive^  and  a  Judiciary*^  Thcfr/l  to  make;  m 
fecond  to  execute  ^  and  the  lalt  to  declare  or  expound,  the  fawt 
of  the  Commonwealth.  This  abolition  of  the  Old  Government, 
and  this  eftabliibment  of«a  new  one  was  the  higheft  a£l  of  pow-^ 
er,  that  any  people  can  exercife.  '  From  the  moment  the  people 
of  Virginia  exercifcd  ibis  powery^Bll  dependence  on,  and  con- 
nexion with  Great  Britain  abfolutely  and  forever  ccafed; 
and  no  formal  declaration  of  Independence  was  nece/Tarv,  al- 
though a  decent  refpe£l  for  the  opinions  of  mankind  required  a 
declaration  of  the  caufes,  which  impelled  the  feparation ;  and 
was  proper  to  give  notice  of  the  event  to  the  nations  of  Europe. 
— ^I  hold  it  as  unqucftionable,  that  the  Legiflature  of  Virginia 
eftablifhed  as  I  have  ftated  by  the  authority  of  the  people,  was 
for  ever  thereafter  invefted  with  ^tfuprenu  and fovereign  pow- 
eroftheflate^  and  with  authority  to  make  any  Laws  in  their 
difcretion,  to  afFeft  the  livet^  mertiesy  and  property  of  all  the 
citizens  of  that  Commonwealth,  with  this  exception  only^  that 
fuch  lawsihould  not  be  repugnant  to  the  Conjiitutiony  oxfunda^ 
mental  hw,  which  could  be  uibje£l  only  to  the  controul  of  the 
body  of  the  nation^  in  chafes  not  to  be  defined,  and  which  will 
akuays  provide  for  themfelves.  The  legiflative  power  of  eve- 
ry nSition  can  only  be  reftrained  by  its  own  conflitution :  and  it 
is  the  duty  of  its  courts  of  juftice  not  to  queftion  the  validity 
*of  any  law  made  in  purfuance  of  the  conftitution*  There  is  no 

Jueftion  but  the  aft  of  the  Virginia  Legiflature  (of  the  20th  of 
)Elober  1777)  was  within  th-;  authority  granted  to  them  by  the 
people  oi  that  country ;  and  this  being  aomitted,  it  is  a  necefla- 
ry  refult,  that  the  law  is  obligatory  on  the  courts  of  Virginia^ 
and,  in  my  opinion,  on  the  courts  of  the  United'  States.  If 
Virginia  as  a  fovereign  State,  violated  the  ancient  or  modem 
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?796-  law  of  nations,  in  mnkiag  thje  liw  of  the  20th  of  OSfoher  1777, 
V-^^V>^  flie  was  arifwerablc  in  htr  political  capacity  to  the  Britijh  i^th" 
tion,  whofe  fubjcfts  have  been  inj?!red  in  confcqucnce  of  that 
law.  Suppofe  a  general  right  to  confifcate  J5r////i  property,  is 
admitted  to  be  in  Congrcfs,  and  Congrefs  had  confifcatcd  all 
Britijh  property  within  the  Unite  J  States^  including  private 
debts  :  would  it  be  permitted  to  contend  in  any  court  of  the 
United  States^  that  Congrefs  had^  no  power  to  confifcate  fuch 
debts^  by  the  modern  law  of  nations  ?  If  the  right  is  conced- 
ed to  be  in  Congrefs,  it  neceflarily  follows,  that  (he  is  the 
judge  of  the  excrcife  of  the  right,  a$  to  the  extent^  mode^  and 
manner.  The  fame  reafoning  is  ftriSly  applicable  to  f^irginioy 
if  confidered  a  fovereign  nation ;  provided  fhe  had  not 
delegated  fuch  power  to  Congrefs,  before  the  making  of  the 
law  of  06iohir  1777,  which  I  will  hereafter  cohfidcr. 

In  June  1776,  the  Convention  of  Virginia  formally  declar- 
ed, that  Virginia  was  a  free,  fovereign,  and  independent  ftate ; 
and  ort  the  ^th  of  July ^  ^11  fh  following,  the  United  State $<,  in 
Congrefs  aflembled,  declared  the  Thirteen  United  Colonies  free 
and  independent  ftates;  and  that  zsjuchy  they  had  full  power  to 
levy  war,  conclude  peace,  &c.  I  conhder  this  as  a  declaration,  not 
that  the  United  Colonics  jointly^  irt  a  colle^ive  capacity,  were 
independent  flates,  &c.  but  that  each  of  them  vn^  a  fovereign 
and  independent  ftate,  that  is,  that  each  of  them  had  a  right 
•to  govern  itfcif  by  its  own  authority,  and  its  own  laws*  with- 
out any  controul  from  any  other  power  upon  earth. 

Before  thcfe  folemn  afts  of  feparation  from  the  Cro^^rn  of 
Great  Britain^  the  war  between  Great  Britain '^nd  the  Uni- 
ted Colonits,  jointly^  zni feparately^  was  a  civil  war;  but 
injiantly^  on  that  great  and  ever  memorable  event,  the  war 
changed  its  nature^  and  became  a  public  war  between  inde^ 
pendent  governments  \  and  immediately  thereupon  all  the 
rights  of  public  war  (and  all  the  other  rights  of  an  independent 
natfon)  attached  to  the  government  of  ^Virginia ;  and  all  the 
former  political  connexion,  between  Great  Britain  and  Firgi- 
niaj  and  alfo  between  their  refpeftive  fubjeds,  were  total- 
ly difr<)lved;  and  not  only  the  two  nations^  but  all  the  fub- 
jeds  of  each,  were  in  a  ftate  of  war ;  precifcly  as  in  the  pre- 
fcnt  war  between  Great  Britain  and  France,  Fatt.  Lib,  3* 
r;  18,/  292.  to  295.  lib.  3.  c.  5./  70.  72  and  73. 

From  thc4th  of  y^/y,  1776,  the  American  States  were  defaSiOy 
as  well  as  de  jurcy  in  the  pofteOion  and  aAuai  exercife  of  all 
the  ;/fA/jV)f  independent  governments.  On  ihe6thof  February^ 
1778,  the  King  of  France  entered  into  atreaty  of  alliance  with 
the  United  States ;  and  on  the  8th  of  OSf,  I782>  a  treaty  of  Ami- 
ty and  Cqmmcrce  was  concluded  between  the  United  States 
and  the  States  (iencral  of  the  United  Provinces.     I  have  ever 
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confldered  it  as  the  eftablifhed  do£trine  of  the  United  States^  1796* 
that  their  independence  originated  from,  and  commenced  with,  i^y"^ 
the  declaration  of  Congrefs,  on  the  4th  of  July^  1776 »  and  that 
no  other  period  can  be  fixed  on  for  its  commencement;  and  that 
all  laws^made  by  the  legiflaturcs  of  the  fevcral  ftatcs,  a^er  the 
declaration  of  independence,  were  the  laws  of  fovereign  and 
independent  governments. 

That  Virginia  'was  part  of  Ihe  di(hiembercd  Britijh  empire, 
can,  in  my  judgment,  make  no  difference  in  the  cafe.  No 
fuch  dift!n£tion  is  taken  hy  Vattell  (or  any  other  writer  j  but 
Pattelly  when  confidering  the  rights  of  war  between  two  par^ 
ties  abfolutely  independent,  and  no  longer  acknowledging  a 
common  fuperior  (precifcly  the  cafe  in  queftion)  thus  expref- 
fes  himfelf.  Lib.  3.  r.  r8  /  295*  ^' In  fuch  cafe,  the  ftate 
is  difTolved,  and  the  war  between  the  two  parties^  in  every  re* 
fpedl^  is  the  fame  with  that  of  z  public  war  between  two  differ* 
int  nations,**  And  Vattell  denies,  that  fubjeEls  can  acquire 
property  in  things  taken  during  a  ciriL  war. 

That  the  creditor  znd  debtor  were  members  of  th^  fame  em^ 
pirey  when  the  debt  was  contraSfed^  cannot  (in  my  opinion^ 
diftinguifh  the  cafe,  for  the  fame  reafon^.  A  moft  arbitrary 
claim  was  made  by  the  parliament  of  Great  Britainy  to  make 
laws  to  bind  the  people  of  America^  rn  all  cafes  whatfoever^  and 
the  King  of  Great  Britain^  v/ith  the  approbation  of  parlia- 
ment, employed,  not  only  the  national  forces,  but  hired  foreign 
mercenaries  to  compel  fubmi(Eon  to  this  abfurd  claim  of  omni- 
potent powec  The  reflftance  againft  this  claim  was  jufiy  and 
independence  became  nece/Tary ;  and  the  people  of  the  United 
States  announced  to  the  people  of  Great  Britain^  "  that  they 
would  hold  them,  as  the  reft  of  mankind,  enemies  in  war^  in 
peacej  friends.**  On  the  declaration  of  independence,  it  was 
in  the  option  of  any  fubjcfit  of  Great  Britain^  to  join  their 
brethren  in  America ^  or  to  remain  fubjefts  of  Great  Britain. 
Thofc  who  joined  us  were  entitled  to  all  the  benefits  of  our 
freedom  and  independence ;  but  thcrfe  who  ele£ted  tq  continue 
fubje«2s  of  Great  Britain^  expOfed  themfelves  to  any  lofs,  that 
might  arife  therefrom.  By  their  adhering  to  the  enemies  of 
the  United  State Sy  they  voluntarily  became  parties  to  the  injuf- 
ticc  and  oppreifion  or  the  Briti/h  government ;  and  they  alfo 
contributed  to  carry  on  the  war,  and  to  enflave  their  former 
fellow  citizens.  As  members  of  the  Britijh  government,  from 
their  own  choice,  they  became  perfonally  anfwerable  for  the 
condu£l  of  that  government,  of  wnich  they  remained  a  part  j 
and  their  property,  wherever  found  (on  land  or  water)  be- 
came liable  to  confifcation.  .  On  this  crround,  Congrefs  on  the 
O,^t\\of  yulyy  1776,  confifcated  j;7y  Jr/V(^  property  taken  on 
thefeas.  See  2  Kuth,  Irjl.  Ubl  %.  c,().f.  13.  />•  531.  559*  f^att. 
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1796.     //*.  .2.  c.  7./  81.  tsT  f.  18./  344.  lib.  3.  r,  5.  /  74.  £3^  r.  9.  / 
U^yO  161  {sf  193. 

The  Britijh  creditor,  by  the  conduft  of  his  fovereign,  became 
an  ^nemy  to  the  commonwealth  of  Virginia ;  .and  thereby  his 
debt  was  fbrfcicable  to  that  government,  as  a  compenfation  for 
the  damages  of  ^n  unjujl  waj-. 

It  appears  to  me,  that  every  nation  at  war  with -another  is 
juftifiable,  i^jf  the  general  andjiri£f  law  ofnationsy  to  feize  and 
confifcate  all  moveable  property  of  its  ejiemy,^  (of  aiiy  kind  or 
nature  whatft>eHrer)  wherever  founds  whether  within  its  terri- 
tory, or  not.  Bynierjhoek  ^  L  P.  de  relus  bellicis.  Lib.  i.  r.  7. 
p*  1 75*  thus  delivers  his  opinion.  ^^  Cum  ea  fit  belli  conditio 
tit  hojffs  fint^  cnini  jurty  ftoliati  profcriptique^  rationis  {/?, 
qualcunqufres  hoJUum^  apud  hojies  inventaiy  Dominum^  mutarty 
et  Fifco  cedete.^  "  Since  it  is  a  condition  of  war,  that  enemies, 
by  every  rights  may  be  plundered,  and  fcized  upon,  it  is  rea- 
fonable  that  whatever  tfiec^  of  the  enemy  are  fotmd  with  us 
whoare  his  enemy,  (hould  change  their  mafter,  and  be  confif- 
rated,  ox  go  into  the  trsafury*^  S.  P.  Lee  on  Capt.  c,  S.p.  iii. 
^.  P.  2.  Bur$i  p.  2OU./  12. p.  219./  2.  p.  221/  1 1.  Bynkerjhoek 
the  famfe  bcnflc,  and  chapter,  page  ijj.  thus  ^xpreffes  nimfelf : 
**  ^od  dixi  de  actionibus  re£le  publicandis  ita  diihum  obtinet. 
Si  quod  fubditi  nojiri  hojlibus  nojiris  debent^  princeps  afub^" 
tis  Jutiy  reyePa  .exegerit :  Si  exegerit  reSfe  Jfolutum  eji^  si  non 
exegerity  pace  faSta^  revivifcit  jus  prijlinum  creditoris ;  quia 
occupatiOy  qua  beHoJity  magts  in  faito^  quam  in  potejlate  juris 
conpjtit,  NHfHna  igitur^  non  exaSla^  tempore  belli  qtiodam" 
modo  infenhorf^videntur^  fed  per  pacenty  genere  quodam  poftli'- 
iminiiy  ad  priorem  dominum  r evert i.  Secundum  hcec  inter  gentes 
fere  convenitut  nominibus  bello publicatisy  pace  deinde fafla^  ex. 
aifa  cenfeantur  periiffey  et  maneantextindia\  non  autem  exa^a 
revivijcanty  et  reflituantur  veris  creditoribus** 
.  "What  I  have  faid  of  things  in  a^ion  being  rig  fitfully  con- 
^  fifcated,  holds  thus:  If  the  prince  truly  exa^s  from  his  fub- 
**  jcdf,  whajt  they  owed  to  the  enemy;  if  he  (hall  have  exaded 
**  it,  it  is  rightfully  paid,  if  he  (hall  not  have  exaded  it,  peace 
**  being  made,  the  former  right  of  the  creditor  revives  5  becaufe 
•*  the  feizure,  which  is  made  during  war,  confifts  more  in  faff 
"  than  jn'^right.  Debts,  therefore,  not  exafted,  feem  as  it 
"  were  to  be  forgotten  in  time  of  war,  but  upon  peace^  by  a 
«  kind  of  pcfilirninj^  return  to  their  former  proprietor.  Ac- 
*<  cordrngly,  it  is  for  the  moft  part  agreed  among  nations, 
**  that  iiings^in  aSiion^  being  confifcated  in  war,  the  peace  be- 
^  ii\g  made*  thofe  which  were  paid  are  deemed  to  Yizvt  terijbed^ 
«*  and  remain  extin£f ;  but  thofe  not  paid  revive,  ana  are  re- 
**  ftored  to  their  true  creditors.  Vatt.  lib.  4.  /  22.  S.  P.  Lee 
^.in€apt.c.Z.p  118./' 

That 
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That  this  is  the  law  of  nations,  as  held 'in  Great  Britain^  ap-  J[7o6. 
pears  from  Sir  Thomas  Parker* s  Rep.  p.  267  (11  f^liam  3^/)  Sm^^y^ 
in  which  it  was  determined,  that  chofes  in  a^ion  belonging  to 
an  alien  enemy  zxt  forfeitable  to  the  crown  of  Great  Britain ; 
but  there  rauft  he  a  conrimifiion  and  inquiHtiori  to  entitle  the 
crown  ;  and  if  peace  is  concluded  before  inquidtipa  taken,  // 
difcharges  the  caufe  of  forfeiture. 

The  rifht  to  conhfcate  the-property  of  enemies,  during  war, 
is  derived  from  ajiate  ofwar^  and  is  called  the  rights  of  war. 
This  right  originates  itoxti  felf^prefervation^  and  is  adopted  as 
one  of  the  means  to  weaken  an  enemy,  and  to  ftrengthen  our- 
fclves.  J^fticij  alfo,  \%  another  pillar  on  which  it  mayreft ; 
to  wit,  a  right  to  reimburfc  the  expence  of  an  unjyl  wr. 
Fatt.  lib.  3.  c.  8./  138,  &'  c.  9./  161. 

But  it  is  faid,  if  /Virginia  had  a  right  to  confifcate  Britijh 
property^  yet  by  the  modern  law,  and  praftice  of  European  nia- 
tions,  me  was  not  juilified  in  confifcating  debts  due  froa  her 
citizens  to  fubjcfls  oi  Great  Britam;  th.itis,  privatii  debts. 
f^attell  is  the  only  author  relied  on  (or  that  can  btr-  fourfq)  to 
maintain  the  diftin£lion  between  confifcating  private  deuts, 
and  other  Property  uf  an  enemy.  He  admits  the  right,  to  coiK 
fifcate/firi9  debtSj  if  the  term  of  payment  happen  in  the  time  of 
war;  but  this  limitation  on  die  right  is  no  where  elfe  to  be 
found.  His  opinion  alone  will  not  be  fu$cient  tareftriift  the 
right  to  that  cafe  only.  It  does  not  appear  in  the  prefcnt  cafe, 
whether  the  tif]pe  of  payment  happened  before,  or  during  the  , 
war.  If  this  reftricaion  is  juft,  the  Plaintiff  ought  to, have 
(hewn  the  /aft.  Fattell  adds,  "  at  prefent,  in  regard  to  the 
advantages  and  fafety  of  commerce^  all  the  fovereigns  of  Europe 
liavc  departed  from  this  rigour ;  ind  this  cujiohi  h«$  *been  gene^ 
ralfy  received,  and  he  who  (Iiould  a<3  Contrary  td  it  (the  ouf- 
tom)  would  injure  the  public  faith."  Fiom-Uiefc  ex^)reflrons  it 
may  be  fairly  inferred,  that,  by  the  rig:our  of  the  law  of  nations, 
private  debts  to  enemies  might  be  confifcated,  as  well  as  any 
other  of  tbcir  property ;  h\xt  x\\zt  ^  general  cujlom  had  prevail- 
ed^ in  £urope  to  (J  contrary;  founded  on  commercial  rejifons. 
The  law  of  nations  may  be  confidercd  of  three  kinds,  'to  wit, 
general^  conventional^  or  cu/Iomary.  The  frjl  is  univerfalj  or 
eflaUiflied  by  the  general  confent  of  mankind,  and  binds  all 
nations,  ihefecond is  founded  on  exprefs  confent,  and  is  not 
univerfal,  and  only  binds  thofe  nations  that  have  .iflented  to  itl 
The  tttrd IS  founded  on  tacit  confent;  and  is  only  obliga- 
tory on  thpfe  nations,  who  have  adopted  it«  The  relaxation  or 
departure  from  xheJiriSi  rights  of  war  to  confifcate  private 
debts,  bv  the  commercial  nations  pf  Kurope,  Was  not  binding 
on  the  ftate  of  Urginia^  'becauie  F  anded  on  cuftom  only ;  and 
ihe  was  at  liberty  to  reject,  or  adopt  the  cuftom^  as  (he  picafed. 

The 
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1796.  The  conduft  of  nations  at  war,  is  generally  governed  and  li- 
C^-y^  mited  bytheir  exigencies  and  ncceffities.  Great  Britain  could 
not  claim  from  the  United  States^  or  any  of  them,  any  relax- 
ation of  the  general  law  of  nationf^,  during  the  late  war^  bc- 
caufe  (he  did. not  confider  it,  as  a  civil  war,  and  much  lefs  as 
a  public  war,  but  fhc  gave  it  the  odious  name  of  rebelUnn\  and 
ihe  refufed  to  the  citizens  of  the  United  States  the  Jiri^l 
rights  of  ordinary  war. 

It  cannot  be  forgotten,  that  the  Parliament  of  Gr^dr/  Britain j 
by  ftatute  (ib  Geo.  3.  v.  5.  in  1776)  declared,  that  the  veffels 
and  cargoes  belonging  to  the  people  of  Virginia^  and  the  twelve 
ntht^r  rnlonies,  found  and  taken  on  the  high  fcas,  fhould  be 
liable  to  feizure  and  confifcation,  as  the  property  of  open  ene- 
mies ;  and,  that*  the  mariners  and  crews  (hould  be  taken  and 
confidered  as  having  velunfarilj  entered  into  the  fervice  of  the 
King  of  Great  Britain  \  and  that  the  killing  and  deftroying 
the  perfons  and  property  of  the  Americans^  before  the  pafling 
this  a£l,  was  juji  and  lawful :  And  it  is  well  known  that,  in 
confequence  of  this  ftature,  very  connderable  propertv  of  the 
citizens  of  Virginia  was  feizcd  on  the  high  feas,  and  confif- 
cated  5  and  that  other  confiderable  property,  foiJiid  within 
thaf  CommonwealtK,  was  fcized  and  applied  to  the  ufc  of  the 
Britijh  army,  or  n:  /y.  VattclUh.  3.  c.  12.  fee.  191.  faj^,  and 
reafon  confirms  his  opinion,  "  That  whatever  is  lawful  for 
one  nation  to  do,  in  time  of  war,  is  lawful  for  the  other." 
The  law  of  nations  is  part  of  the  munidpsd  law  of  Great  Bri- 
tain,  and  by  her  laws  all  moveable  property  of  enemies,  found 
within  the  kingdom,  is  confidered  as  forfeited  to  the  crown,  as 
the  head  of  the  nation ;  but  if  no  inquifition  is  taken  to  afcer- 
tain  the  owners  to  be  rlien  enemies.^  before  peac€  takes  place, 
the  caufe  of  forfeiture  is  difcharged,  by  the  peace  iffofaSto. 
Sir  Thomas  Parker* s  Rep.  pa.  aij.  This  dodrine  agrees  with 
Bynk.  lib:  i.  c.  7.  pa.  177.  and  Lee  on  Capt.  eh.  8.  p.  118.  that 
debts  not  confifcated  and  paid^  revive  on  peace.  Lee  fays, 
**  Debts,  therefore,  which  are  not  taken  hold, of ^  fccm,  as  it 
were,  fufpended  and  forgotten  in  time  of  war  5  but  by  a  peace 
return  to  their  former  proprietor  by  a  kind  of  poflliminyJ^  Mr. 
Lee^  who  wrote  fince  Fattel^  differs  from  him  in  opinion,  that 
private  debts  are  not  ccnfifcable,  pag.  114.  He  thus  delivers 
himfelf :  "  )iy  the  law  of  nations.  Rights  and  Credits  are  not 
lefs  in  our  power  than  other  goods  \  why,  therefore,  (hould  wc 
regard  the  rights  of  war  in  regard  to  one^  and  not  as.  to  the 
other?  And  when  nothing  occurs,  which  gives  room  for  a 
proper  diftinftion,  the  general  law  of  nations  oughtto  prevail.'* 
He  gives  many  examples  of  confifcating  debts^  and  concludes, 
{p*  119)    "  All  which  prove,  that  not  only  aifions^  but  all 

other 
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other  things  whatfoever,  are  forfeited  in  time  of  war,  and  are     I79C>* 
often  cxaSed.'*  v^^Vn^ 

Great  Britain  does  not  confider  herfclf  bound  to  depart 
from  the  rigor  of  the  general  law  of  nations,  becaufe  the  com^ 
fnercial  powers  of  Europe  wifii  to  adopt  a  more  liberal  prac- 
tice. It  may  be  rccolle^ed,  that  it  is  an  eftablifhed  principle 
of  the  law  of  nations,  "  that  the  goods  of  n  friend  are  free  in 
an  ene^nfs  veflel ;  and  an  entinfs  goods  lawful  prize  in  the 
veffcl  of  z friend,^*  This  may  be  called  the  general  law  of 
nations,  in  1780  the  Emprefs  of  Ruffia  propofed  a  relaxati- 
on of  this  rigor  of  the  laws  of  nations,  "  That  all  the  effeds 
belonging  t©  the  fubje6te  of  the  lelUgerent  powers  (hall  be  free 
on  hozrd*  neutral  \'eircls,  except  only  contraband  articles." 
This  propofal  was  acceded  to  by  the  neuirai.povfcn  of  Swe- 
deny  JDemnarkj  the  States  General  of  the  United  Provinces^ 
Pruffta  and  Portugal ;  France  and  Spain^  two  of  the  powers 
at,  war,  did  not  opfofe  the  principle,  and  Great  Britain  only 
declined  to  adopt  it,  and  (he  ftill  adheres  to  the  rigorous  prin- 
ciple ot  the  law  of  nations.  Can  this  conduft  of  Great  Bri~ 
tain  be  objc&ed  to  her  as  an  uncivilized  and  barbarous  prac^ 
tice  ?  The  connfcating  private  debts  by  f^irginia  has  been 
branded  with  thofe  terms  of  reproach,  and  very  improperly  in 
my  •pinion. 

It  is  admitted,  that  Virginia  could  not  confifcate  private 
debts  without  a  violatien  of  the  modern  law  of  natipns,  yet  if  in 
fa£fj  (he  has  fo  done,  the  law  is  obligatorj^  on  all  the  citi- 
zens of  Firginia^  and  on  her  Courts  of  Juftice ;  and,  in  my 
opinion,  on  all  the  Courts  of  the  United  States.  If  Virginia 
byfuch  conduft  violated  the  law  of  nations,  (he  was  anfwera- 
able  to  Great  Britain^  and  fuch  injury  could  only  be  redrejfed 
in  the  treaty  of  peace.  Befors  the  ellabli(hment  of  the  nati- 
onal governnient,  Britijh  debts  could  only  be  fued  for  in  the 
Jfate  court*  This,  alone,  proves  that  the  feveral  ftates  polTeir- 
cd  a  pov/;:r  over  debts.  If  the  crown  of  Great  Britain  had, 
according;  to  the  mode  of  proceeding  in  thut  country,  confifcat- 
cd,  or  fOrUitcA  jfmerican  debtSy  would  ^it  have  been  permitted 
in  any  of  the  courts  of  Wejl minder  Hall^  to  have  denied  the 
right  of  the  crowA,  and  tir«t  its  power  was  reftrained  by  the 
modern  law  of  nations  ?  Would  it  not  have  been  anfwered, 
that  the  Briiijh  v\2X\on  was  to  juftify  her  own  conduft  ;  but 
that  her  cpurt?  were  to  obey  her  laws. 

It  appears  to  me,  that  there  is  anorhjr  and  conclufive  ground, 
which  effeftually  precluded  any  objeftion,  ^;7f^  the  peace^  on 
the  part  of  Great  Britairty  as  a  nutioHy  or  on  the  part  of  any 
of  her fiibjetlSy  againft  the  right  of  Virginia  to  confifcate  Bri" 
tiftj  dehtSy  or  2Lnj  oihcr  Britljh  property y  during  the  war ;  even 
on  the  admiflion  that  fuch  con/ifcation  was  in  violation  of  the 
ancient  or  mcder^t  law  of  nations.  If 
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1756  If  the  Lcgiflature  of  Virginia  confifcatedov  extlngvljhed  the 
C^-py-O  debt  in  qutftion,  by  the  law  of  the  20th  of  OSfober  1777,  as 
the  Defendants  in  error  contend,  this  confifcation  or  extinguljh^ 
menty  took  place  in  IJJIj  ^grante  Bella '^  and  the  definitive 
treaty  of  peace  was  ratified  in  1783.  What  effefls  flow  from 
a  treaty  of  peace,  even  if  the  confifcation^  or  extlnguljhment 
of  the  debt  was  contrar^  to  the  law  of  nations,  and  the  ftipu- 
lation  in  the  4th  article  of  the  treaty  doesr  not  provide  for  the 
recovery  of  the  debt  in  queilion  ? 

I  apprehend  that  the  treaty  of  peace  abolilhes  the  fubje6i  of 
the  war,  and  that  after  peace  is  concluded,  neither  the  matter 
in  di(pute,  nor  the  conduSf  of  either  party,  during  the  war, 
can  ever  be  revived,  or  brought  into  contcft  again.  All  vio- 
lencies,  injuries,  or  damages  fuftained  by  the  government,  or 
people  of  either,  during  the  war,  are  buried  in  oblivion;  and 
sCll  thofe  things  are  Implied  hy  the  very  treaty  of  peace;  and 
therefore  not  neceflTary  to  be  exprefled.  Hence  it  follows,  that 
the  reftitution  of,  or  compenfation  for,  Brltljh  property  con- 
fifcated,  or  extinguiihed,  during  the  war,  by  any  of  the  Unlt^ 
edStatesy  could  only  be  provided  for  by  the  treaty  of  peace  ; 
and  if  there  had  been  no  provifion,  refpeAing  thefe  fubjeds, 
in  the  treaty,  they  could  not  be  agitated  after  the  treaty^  by  the 
Brltljh  government,  much  lefs  by  her  fubjedis  in  courts  of 
juftice.  If  a  nation,  during  awar,  condu£ts  herfelf  contrary 
to  the  law  of  nations,  and  no  notice  is  taken  of  fuch  condu^ 
iji  the  treaty  of  peace^  it  is  thereby  f$  far  confidered  lawful^ 
as  never  s^erwards  to  be  revived,  or  to  be  a  fubieft  of  com- 
plaint. 

Vattel  ub.  /^  feSf.  21.  p.  121.  fays,  **  The  ftate  of  things 
at  the  Injfant  of  the  treaty,  is  held  to  be  legitimate^  and  an^ 
change  to  be  made  in  it  requires  an  exprefs  Jpeclficatlon  in  the 
treaty;  confequently,  all  things  not  mentioned  in  the  treaty, 
are  to  remain  as  they  were  at  the  conclufion  of  it. — All  die 
damages  C2Lu{tA  during  the  war  arc  liiic wife  buried  in  oblivion  5 
and^no  plea  is  allowable  for  thofe,  the  reparation  of  which  is 
not  mentioned  in  the  trcr.ty:  They  are  looked  on  as  If  they  had 
never  happened,*^  The  fame  principle  applies  to  Injuries  done 
by  one  nation  to  another,  on  occafion  of,  and  during  the  war. 
See  Grotlus  lib.  3.  c.  8.  feSf.  4. 

The  Baron  De  IVolfuis^  1222,  fays,  "  De  qui  bus  nihil  dlc^ 
turn  ea  nuncnt  quofunf  locoJ*^  Things  of  v/hich  nothing  is 
faid  remain  in  the  ftate  in  which  they  are. 

It  is  the  opinion  of  the  celebrated  and  judicious  Doctor  Ru* 
the  rf or  thy  that  a  nation  in  ^juji  war  may  feize  upon  any  fnove^ 
able  goods  of  an  enemy,  (and  he  makes  no  diiHnftion  as  to 
private  debts)  but  thr.t  whilft  the  war  continues,  the  nation 
has,  of  rlghty  nodiing  but  the  cuflody  of  the  goods  taken ;  and 
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if  the  nation  has  granted  to  ptivati  cs^^tors  fas  privateers^  the    1796. 
property  of  goods  taken  by  them,  and  on  peace,  reftitutton  is  ^  * 

agreed  on,  thit  the  nation  is  obliged  to  make  reftitution,  and 
not  the  private  captors ;  and  if  on  peace  no  reiVitution  is  fti- 
pulated,  that  the  full  property  of  moveable  goods,'  taken  from 
the  enemy  during  the  war,  pafies,  by  tacit  confent,  to  the  na- 
tion that  takes  them.  This  I  colled  as  the  fubftance  of  his 
opinion  in  lib.  a*  V.  9,  from  p.  558  to  573. 

1  (hall  conclude  my  obfervations  on  ,the  right  of  Virginia 
to  confifcate  any  Britijh  property,  by  remarking,  that  the  vali-- 
dity  of  fuch  a  law  would  not  be  quefiioned  in  the  Court  of 
Chancery  of  Great  Britain  \  and  IconfefsthedoSrine  feemed 
Arrange  to  me  in  an  American  Court  of  Tuftice.  In  the  cafe  of 
Upright  and  Nutty  Lord  Chancellor  Xburlow  declared,  that 
he  confidered  an  ad  of  the  Scate  of  Georgia^  pafTed  in  17829 
for  the  confifcation  of  the  real  and  perfohafeftate  of  Sir  James 
JVrighty  and  alfo  his  debtSy  as  a  law  of  an  independent  country  i 
and  concluded  with  the  following  obfervation,  that  the  law. of 
every  country,  muft  be  equally  regarded  in  the  Courts  of  Juf- 
tice  of  Great  Britciny  whether  the  law  was  a  barbarous  om- 
vilifed  inftitution,  or  wife  or  foolilh.  H*  Blacky  Rep.  p.  119. 
In  the  cafe  of  /"tf/Z/^againft  Ogdeny  Lord  Loughborougby  Chief 
Juftice  of  the  Court  of  Common  Pleas,  in  delivering  the 
judgment  of  the  court,  declared  ^  that  the  ad  of  the  State  of 
New  Torky  paA'cd  in  1779,  for  attainting,  forfeiting,  and  con- 
fifcating  the  real  and  pcrfonal  c&ztc  of  Folliotty  the  Plaintiff^ 
was  certainly  of  zsfull  validityy  as  the  ad  of  any  independent 
State.  H.  Black. ''Rep.  p.  135.  On  a  writ  of  error  i^ri 
Kenyony  Chief  Juftice  of^  the  Court  of  King's  Bench,  and 
Judge  Grofcy  delivered  dired contrary  fentimonts ;  but  Judges 
Ajhurji  and  BuUer  "were  filent.  3  Te%m  Rep.  p.  736. 

From  thefe  obfervations,  and  the  authority  of  Bynker/boek^ 
Lecy  BurlamaquCy  and  R,utherforthyl  conclude,  that  Virginia 
had  a  rigbty  as  a  fovereign  and  independent  nation,  to  confifcate 
any  Britijh  property  within  its  territory;  unlefs  (he  had  before 
delegated  that  power  to  Congrefs,  which  Mr.  Lewis  contend- 
ed the  had  donc%  The  proof  of  the  allegation  that  Virginia 
had  transferred  this  authority  to  Congrefs,  lies  on  thofe  who 
mnke  it ;  becaufe  if  (he  had  parted  with  fuch  power  it  muft  be 
conceded,  that  (he  once  rightfully  poflcfTed  it. 

It  has  been  enquired  what  powers  Congrefs  pofiefled  from 
the yfyy?  meeting,  in  September  i^^i^y  until  the.  ratification  of 
th;  articles  of  confederation,  on  the  ift  of  Marchy  1781  ?  It 
appears  to  mc,  that  the  powers  of  Cengrefs,  during  that  whole 
pcriody  weredrrived  from  the  pfoph  they  reprefentcd,  exprefsly 
given,  through  the  medium  of  their  State  Conventions,  or 
State  Legiflaturcs  j  or  that  after  they  were  exercifed  they  were 

impliedly 
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1796*  impliedly  ratified  by  the  acquiefcence  and  obedience  of  Ae 
V^^yx^  people*  After  the  confederacy  was  compleated,  the  powers  of 
Congrefs  reded  on  the  authority  of  the  State  Legijhtures^  and 
Ae  implied  ratifications  of  the  people  \  and  was  z  government 
over  governnunts,  l*he  powers  of  Congrefs  originated  from 
neceffity,  and  arofc  out  of,  and  v/ere  only  limited  by,  events 
or,  in  other  words,  they  were  reitdutionary  in  their  very  na- 
ture. Their  extent  depended  on  the  exigencies  and  ncceffities 
of  public  affairs.  It  was  abf«lutely  and  indifpenfably  neceffa- 
ry  that  Congrefs  (hould  po/icfs  tne  power  of  conduifing  the 
war  againfl:  Great  Britain^  and  therefore  if  not  exprefsly  given 
by  all,  (as  it  was  by  fome  of  the  States)  I  do  not  hefitate  to 
iay,  Aat  Congrefs  did  rightfully  poJcfsy^rA  power.  The  au- 
thority to  make  war^  of  neceffit/  implies  the  power  to  make 
peace ;  or  the  war  muft  be  perpetu:^].  I  entertain  this  general 
idea,  that  ths  fcvcral  States  retained  all  internal  fovereignty ; 
and  that  Congrefs  properly  poifeired  the  great  rights  of  external 
fovereignty :  Among  others,  the  right  to  make  treaties  of 
commerce  and  alliance ;  as  with  France  onthe  6th  of  P^bnut' 
ry  lYjS'  In  deciding  on  the  powers  of  Congrefs,  and  of  the 
fevd-al  States^,  before  the  confederation,  I  &  but  one  fafe 
rule,  namely,  that  ail  the  povi^rs  actually  exercifcd  by 
Congress,  hejforj  that  period  were  rightfully  exercifed,  on  the 
prefumption  iiot  to  be  controverted,  that  they  were  foauthoriz,- 
cd  by  the  people  they  reprefented,  by  an  exprefs,  or  implied 
grant ;  and  that  all  the  powers  exercifed  by  the  State  Conven- 
tions or  State  Legiflatures  were  alfo  rightfully  exercifed,  on 
thtfanu  preftmtption  of  authority  from  the  people.  That  Con- 
grefs did  not  po  Jefi  all  the  powers  of  war  is  felf-evident  from 
this  confi deration  alone,  that  ihe  never  attempted  to  lay  any 
kind  of  tax  on  the  people  of  the  United  States^  but  relied  alto- 
gether on  the  State  Legiflatures  to  iirpofe  taxes,  toraife  money 
to  carry  on  the  war,  and  to  fink  the  emiflions  of  all  the  paper 
money  ifiued  by  Congrefs.  It  was  exprefsly  provided^  in  the 
8th  article  of  the  con^deradon,  thpt  "  all  charges  of  war  (and 
all  other  expences  for  the  common  defence  and  general  welfare) 
and  allowed  by  Congrefs,  fliall  be  defraved  out  of  a  common 
Treafury,  to  be  fup^ied  by  the  feveral  States  in  proportion  to 
the  value  of  the  land  in  each  State ;  and  the  taxes  for  paying 
ihe  faid  propartion^Jhall  be  levied  by  the  Legiflatures  of  the  fe~ 
veral  States.*'  In  every  free  country  the  power  of  laying  tax- 
es is  confidered  a  legiflative  power  over  the  property  and  per- 
fons  of  the  citizens  5  and  this  power  the  people  of  the  United 
Statesy  grantW  to  their  State  Legiilaturcs,  and  they  neither 
could,  nor  did  transfer  it  to  Congrefs ;  but  on  the  contrary  they 
exprefsly  ftipulated  that  it  fhould  remain  with  them.  It  is  ah 
ilw:ontirovcrtibley<3r^/  that  Congrefs  never  attempted  to  confif- 

catc 
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catc  any  kind  of  Britljh  proj>erty  within  the  United' Slates  (ex-  1796. 
cept  what  their  army,  or  veffcls  of  war  captured)  and  thence  I  v,^w^ 
conclude  that  Con^refs  did  not  conceive  th;  power  was  verted  in 
them.  Some  of  the  (fates  did  excrcife  this  power,  and  thence  I  in- 
fer, they  poiTefled  it.— On  the  a3d  of  March^  3^  of  Jprily  and 
a4th  oijuly^  1776,  Congrefs  confifcated  Britijh  property ^  ta- 
ken on  the  high  feas.* 

The  fecon J  point  made  by  the  council  for  the  PlaintifF  in  er- 
ror was,  "if  the  legiflature  of  Fir ginia  had  a  right  to  coiififcate 
Britijh  debiSj  yet  ftie  did  not  exercife  that  right  by  the  ad  of 
the  aoth  OSfohery  1777."  If  this  objeftion  is  well  founded,  the 
PlaintiflTin  error  muft  have  judgment  for  the  money  cover- 
ed by  the  plea  of  tliat  law,  and  the  pay.TeiiC  ui^.der  it.  The 
preamble  recites,  that  the  pu!«c  fjiith,  and  the  law  and  the  iifagc 
of  nations  require,  that  debts  incurred,  durins;  the  connexion 
with  Great  Britain^  ihould  net  be  £$njifcated.  No  language 
can  poffibly  be  ftronger  to  cxprefs  the  opinion  of^the  legifla- 
ture of  Virginia^  that  Britijh  debts  ought  not  to  be  confifcated, 
and  if  the  words  oreffeft  and  operation,  of  the  enafting  claufe, 
are  ambiguous  or  doubtful^  fuch  conftru£tion  fhould  be  made 
as  not  to  extend  the  provifions  in  the  enafting  claufc,  beyond 
the  intention  of  the  Irgiflature,  fo  clearly  exprcfl^d  in  the  pre- 
amble; but  if  the  words  in  the  enafting  clauf»,  in  their  nature; 
import,  and  common  undciftanding,  are  not  ambiguous,  but 
plain  and  clear,  and  th'^ir  operation  and  effeft  certain,  there  is 
no  room  for  conJlruSiion.  It  is  not  an  uncommon  cafe  for  a 
legiflature,  in  a  preamble,  to  declare  their  intention  to  pro- 
vide for  certain  cafes^  or  to  punifh  certain  rj^rrrx,  and  in 
enafting  chufes  to  include  other  cafes,  and  other  offences. 
But  I  heWeve  very  few  inftances  can  be  found  in  which  the  le- 
giflature declared  diat  a  thing  ought  not  to  be  done,  and  after- 
wards did  the  very  thine  they  reprobated.  There  can  be  no 
doubt  thafftrong  wo'*ds  in  the  enabling  part  of  a  law  mav  ^- 
tcnd  it  beyond  the  preamble.  If  the  preamble  is  contradicted 
by  the  enacting  claufc,  as  to  the  intenticn  of  the  legiflature,  it 
muft  prevail^  on  the  principle  that  the  legiflature  changed  their 
intention. 

1  am  of  opinion,  that  the  law  of  the  26ch  of  Oc/^/vr,  1777, 
and  the  payment  in  virtue  thereof,  amounts  cither  to  a  ccr.pf 
cation^  or  extinguifiment^  of  fo  much  of  the  dcLt  as  wa^  paid 
into  the  loan  office  of  Firginia.  I  ft.  The  law  nLikc^  //  lawful 
for  a  citizen  of  Virginia  indebted  to  a  fubjciSt  of  Great  Britain 

to 

•See  the  O'-dinance  of  thc^ofh  of  Kovcmbcr,  ?7Si.  See,  alfo,  the 
Rtf^luiioa  ofrhc  23.I  »>f  November,  1781,  in  ^liich  CoD«»refs  rccom- 
liicoded  to  the  fta:cs,  10  piifs  jaws  to  puuifli  iufiadions  of  the  luw  cf 
nations. 

Vol.  in.  H  h 
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1796.  to  piay  the  wMt^  or  any  pfirt^  of  his  debt,  into  the  loan  of- 
^^^--m^  fice  of  that  commonWealth.  2<i.  It  dire£ts  the  dglUr  to  take  a 
certificate  of  his  payment,  and  to  deliver  it  to  the  governor 
and  the  council ;  and  it  declares  that  the  receipt  of  the  govern* 
or  and  the  council  for  the-  certificate  (hall  difcharge  him  (the 
debtor)  from  fo  much  of  the  debt  z%  he  paid  into  the  loan  office* 
3J.  It  ena£ls  that  the  certificate  fhall  be  fubjed  to  the  future  di- 
re£lion  of  the  legiflature.  And  4thlv,^  it  provides,  that  the  go^ 
vernor  and  council  may  make  fuck  aIlow.inc«|  as  they  ifiall  . 
think  reafonable,  out  of  the  iNTS^BStjr  of  the  mopev  paid,  to 
the  wives  aiul  children,  refidiiig  within  the,flate,  of  fuch  en-* 
diior.  The  payment  by  the  debtcr  iniathe  loan  office  is  made 
a  lawfid  2l6l.  TYit  public  receive  the  money,  and  they  difcbarge 
the  debtor^  and  they  make  the  certificate  (which  is  the  evi- 
dence of  th?  payment)  fubJcA  to  ^eir  diredioo ;  and  (bey  be« 
nevolently  appropriate  part,  of  the.  money  psid,  to  wk,.  the  /jv- 
t^reji  of  the  debt,  to  fuch  of  the  familv  of  the  creditor  as  may 
live  within  the  ftate.  Ml  thcfe  afis  are  plainly  a  Ugijlativi 
interpefition  betweeo  the  creditor  and  debtor  ianmhibtes  the 
right  oiF  the  creditor  \  and  is  an  eiL^rcife  of  the  right  of  j^cc/irrr* 
Jhip  over  the  money;  {px  the  giving  part  to  the  family  of  the 
creditor,  under  the  re{l;ri£lton  of  being  refidcnts  of  the  ftate, 
or  to  a  ftranger,  c^n  make  no  difference^  I'he  governn>enc 
of  Virginia  had  pcecifely  they^rmr  pight  to  diQK>fe  of  \!titwboU^  as 
of  part  of  the  debt.  Whether  all  thefe  aUs  amount  to  a  con' 
ffcation  of  the  debt,  or  not,  maybe  difputed  according  to  the 
different  ideas  entertained  of  the  proper  meaning  of  t&  word 
cortffcatton,  I  am  inclined  to  think  that  all  thefe  ads,  collective^ 
(k.  confidered,  arc  fubfbintially  a  confifcation  of  the  debt.  The 
verb  Gonfifcate  is  fieri ved  frotn  the  latin,  con  with,  and  Fifcus 
a  bafkef,  or  hamper,  in  which  the  Emperor's  treafure  was 
formerly  kept.  The  meaning  of  the  word  to  confifcate  is  to 
transfer  property  from  private  to  pubVic  ufe;  or  to  forfeit 
property  to  the  prince,  or  ftatc.  In  the  language  of  Mr.  Lee^ 
{page  118)  the  debt  tuas  taken  hold,  of  ,  2ii\d  this  he  confix 
ders  28  cohfifc.ition.  But  if  ftriQly  fpcalcinff,  the  debt  was 
not  conffcatedj  yet  .it  certainly  was  extinguiji^ed  as  betweeo 
the  creditor  and  rfebtorj  th-  *lcbt  was  Ugtuly  paid,  and  of  con- 
fequencf:  extingujjhed*  The  (late  interfered  and  received  the 
debt,  and  difctiarged  the  cebtor  from  his  creditor  \  zuA  not 
from  X\y:JXnte^  as  fuggeftcd.  The  debtor  owed  nothing  to  the 
ftate  cf  f'irginia^'  but  fne  had  a  rife:ht  to  take  the  debt  or  not  at 
her  plcafr.re.  To  fay  that  the  difchp.rcce  was  from  the  JlatCj 
and  not  from  the  dei)tor^  implies  tliai  the  debtor  ^as  under  fo!T.c 
obligation  or  duty  to  pay  the  il.'.tc,  vvb^t  he  owed  his  hritijh 
creditor.  If  the  debuir  w^ts  to  remain  charged  to  his  creditor, 
notv/iihllknding  his  payment.;  not  i>nc  farthing  would  have  been 
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paid  into  the  loan  office.  Such  acoitftruAion,  therefore^  is  too  vi-     1 79& 
lent  and  not  to  be  admitted,  lif^irginia  had  confifcated  Britif*)  '^^^v^o 
debts,  and*  received  the  debt  in  queftion,  and  faid  nothing  niorCi 
Che  debtor  vrould  have  been  di  (charged  b  v  the  eperatiw-ofthe  law. 
In  the  prefent  cafe,  there  is  ait  ^jr^r^.di&harge  on  pa^ftnent, 
certificate,  and  receipt. 

It  appears  to  me  that  the  plea,  by  the  Defcndanf,  of  the  a6k 
of  Aflembly,  and  the  payment  agreeably  to  its  provifions,  which 
IS  admitted,  is  a  bar  to  the  plaintifPs  adion,  iox  fo  much  of  his 
debt  as  he  paid  into  the  loan  office;  uniefs  the  plea  is  avoided, 
ordeftroved,  by  the  PlaintiiPs  replication  of  the  fourth  aiticle 
of  the  Definitive  Treaty  of  Peace,  between  Grtat  Britain 
and  the  United  State Sy  on  the  3d  of  September^  1 783. 

The  queftion  then  may  be  ftated  thus :  Wliether  the  4th 
article  of  the  faid  treaty  nullifiss  the  law  of  Virginia,  paiTed 
on  the  aoth  of  bcfober^  1777  5  deftroys  the  payment  made 
under  it ;  and  .revives  the  debt,  and  gives  a  light  of  reccvcry 
thereof,  againft  the  origiifal  debtor  f  - 

It  was  doubted  by  one  of  the  counfcl  for  the  Defendants  in 
error  (Mr.  iWi/r/^tf//)  whether  Conercft  hsd  a  ^^ti/irr. to  make 
a  treaty,  that  could  operate  to  annufz  !egif,nilve  z&  of  any  of 
theftates,  and  to  deftroy  rights  acquired  by,  or  veiled  in  indi* 
viduals,  in  virtue  offuch  afts.  Another  of  the  Defendant's 
council  (iMr.  CaniAbell)  exprefsly,  and  with  great  zeal^  denied 
that  Conerefs  pofiefTed  fuch  power. 

But  a  rcw  remarks  will  be  neceflary  to  ih^w  the  inadmifllbi- 
Hty  of  this  objeftion  to  the  power  of  Coi^rcfs. 

ift.  The  legiflatures  of  all  theftates,  have  often  extrcifed  the 
power  of  taking  the  property  of  its  citizens  for  the  ufc  of  the 
public,  but  they  uniformly  compenfattd  the  proprietors.  The 
principle  to  maintain  this  ri^ht  is  for  the  public  Rood,  and  to. 
that  the  intereft  of  individuals  muib  yield.  The  mftances  are 
'many ;  and  among  them  are  l?.nds  taketi  for  forts,  magazines, 
or  arfenals;  or  for  public  roads,  or  ciinals;  or  to  erc£i  t«v/ns« 

2d.  Thelegiflaturfts  of  all  tho  ftatcs  have  cften  exercifed  the 
power  of  diveftiiig  rights  vcfted;  and  even  of  impairiMe,  and, 
in  fome  inftances,  of  alnioll  annihilating  the  obligation  of  con* 
traSfSy  as  by  tender  laws,  which  made  an  offer  to  pay,  and  a 
refufal  to  receive,  paper  money,  for  zfpici:  debt,  an  cxtinguijh^ 
mentj  to  the'  amount  tendered. 

3d.  If  the  Legi3ature  of  Virginia  could,  by  a  lavi*,  annul  zr.y 
former  law  j  I  apprehend  that  the  effcd  would  be  to  deftroy 
ail  rights  acquired  under  the  law  fo  nullified. 

4th.  If  the  Legifljture  of  Virginia  could  not  by  ordinary 
ailsoflegtjlatlcn^  do  thefe  things  y^t  poffefling  the  fupreme 
foyereign  power  of  the  ftate,  Ihc  certaitily  could  do  them,  by 
g  treaty  of  peace ;  if  flie  had  not  parted  with  th?  power  or  ma- 
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1796.  king  fuch  treaty.  If  Virginia  had  fuch  power  befon  (he  dele** 
-i»v-"*-^  gated  it  to  Congrefs,  it  follows,  that  afterwards  that  body  pof- 
fefltd  it.  Whether  Virginia  parttd  with  thcpower of  pnaking^ 
treaties  of  peace,  will  be  fecn  by  a  perufal  of  the  9th  article  of 
the  Confederation  ("fatificd  faty  all  theftates,  on  the  tft  of  March^ 
1781J  in  which  it  was  declared,'"  that  the  United  States  in 
Congrefs  affcmbled,  fhall  have  the  fole  and  excluftve  right  and 
power  of  determining  on  peace^  or  wor^  except  in  the  two 
cafos  mentioned  in  the  6:h  article;. and  of  entering  into  trea- 
ties and  alliances,  with  a /r^vi/i,  when  made,  refpefting  r^m- 
merce.**  This  grant  has  no  rtrfrritStion,  nor  is  there  any  li- 
mitation on  the  power  in  any  part  of  the  confederation.  A 
right  to  makepeace,  ncccflirilv  includes  the  power  of  deter- 
mining on  what  terms  peact,  jhall  be  made.  A  power  to  make 
treaties  muft  of  necefiiry  imply  a  power,  to  dcCide , the  terms 
on  which  they  (hall  be  made ;  A  war  between  two  nations 
can  only  be  concluded  by  trsaty. 

Surely,  the  facrifidn  j  public^  or  private^  property,  to  obtain 
peace  cannot  be  the  cafeb  in  which  a  treaty  would  be  vcid,  Fatt* 
lib.  2  e.  12./  160.  161.  p.  ijylib.  6.  c.  a./  2.  It  fecms  to  me 
thL't  treaties  made  by  Congrtfs,  according  to  the  Confederation, 
wcrefuperior  to  the  laws  of  the  ftates;  becaufe  the  Confedera- 
tion made  them  obligatory  on  all  the  ftates.  They  were  fo  de- 
clared by  Congrefs  on  the  13th  of  April,  1787;  were  fo  ad- 
mitted by  the  Icgiflatures  and  executives  of  moft  of  the  ftates; 
and  were  fo  decided  by  the  judiciary  of  the  general  government, 
and   by  the  judiciaries  offome  of  the  ftace  govemrtients. 

If  doubts  could  cjcift  before  the  eilabliQiment  of  the  prefent 
national  governtnent,  they  i^iuft  be  entirely  removed  by  the 
6th  article  of  the  ConUitution,  which  ^#rovidcs  "  That 
all  treaties  maJe^  or  which  (h.^.H  be  made,  under  the 
authority  of  the  United  States^  fli?.ll  be  thtfupreme  law  of  the 
land;  and  the  Judges  in  every  State  (hull  be  bcund  thereby, 
any  thing  in  the  Coryfithtion^  or  iawsy  of  any  Scat-^  to  the  con- 
trary notwiihrtandirg."  There  can  be  no  limitation  on  the 
power  of  ths  people  oi  the  United  States,  By  their  authority 
the  State  Conftiiutions  were  made,  and  by  their  authority  the 
Corjftitution  of  the  United  States  was  eftabliflied  ;  and  they 
had  the  power  to  change  or  abolilh  the  State  Conftitutions,  or 
to  make  them  yield  to  the  general  government,  and  to  treaties 
made  by  their  authority.  A  trentv  cannot  be  the  fupreme  law 
of  the  land,  that  is  of  alltlic  United  States^  if  anv  aft  of  a 
State  Lefrifature  can  ftand  in  its  way.  If  the  Conftitution  of 
a  State  (which  is  the  fundamental  Vjlss  of  the  State,  and  para- 
mimnt  to  its  Legiflaiurc)  niuft  give  way  to  a  treaty,  and  fall 
before  iij  can  it  be  tiu^IfiontJ,  whether  ihclefs  power,  ana£t 
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of  the  State  Le^flature,  muft  not  be  proftrate  ?  It  is  the  de- 
clared will  of  the  people  of  the  United  States  that  every  treaty 
made,  l)y  the  authority  of  the  United  States^  (hall  be  fuperior 
to  the  Conjlitution  and  lawi  of  any  individual  State  \  and  their 
will  alone  is  to  decide.— -If  a  law  of  a  State,  contrary  to  a 
treatv,  is  not  void,  but  voidable  only  by  a  repeal,  or  nuliiika- 
tion  l>y  a  Sutc  Legiflature,  this  certain  confequence  follows, 
that  the  will  of  Tifmall  part  of  the  United  States  may  controul 
or  defeat  the  will  of  the  whole.  The  people  of  America  have 
been  pleafed  to  declare,  that  all  treaties  n^ade  before  the  efta- 
bliihmentof  the  National  Con^itution^  or  laws  of  any  of  the 
States,  contrary  to  a  treaty,  (hall  be  difrcgarded. 

Four  things  are  apparent  on  a  view  of  this  6th  article  of 
the  National  Conftitution.  I  ft.  That  it  is  RetroJpe£fivej 
and  is  to  be  confidered  in  th^fame  light  a$  if  the  Conftitu- 
tion had  been  cftablifhcd  before  the  making  of  the  treaty 
of  1783.  ad.  That  the  Conftitution,  or  laws,  of  any  of 
the  States  fo  far  as  either  of  them  fcall  be  found  contrary  to 
that  treaty  arc  by  force  of  the  laid  article,  proftrated  before  the 
treaty.  3d.  That  confcquently  the  treaty  of  1783  has  fupe- 
rior power  to  the  Legiflature  of  any  State,  becaufe  no  Legif- 
lature of  any  State  has  any  kind  of  power  over  the  Conftitu- 
tion, which  was  its  creator.  4thly.  That  it  is  the  declared 
duty  of  the  State  Judges  to  determine  any  Conftitution,  or 
laws  of  any  State,  contrary  to  that  treaty  (or  any  other)  made 
under  the  authority  of  the  United  States^  null  and  void.  Na- 
tional or  Federal  Judges  are  bound  by  duty  and  oath  to  the 
fiune  conduft*. 

The  argument,  that  Congrefs  had  not  power  to  make  the 
4th  article  of  the  treaty  of  peace,  if  its  iirtent  and  operation 
was  to  annul  the  laws  of  any  of  the  States,  and  to  dcftroy 
vejled  rights  (which  the  Plaintiff"'s  Council  contended  to  be  the 
objedland  efFe<a  of  the  4ch  article)  was  unncceflary,  but  on  the 
fuppofition  that  this  court  poflefs  a  power  to  decide,  whether 
this  article  of  the  treaty  is  within  the  authority  delegated  to 
that  body,  by  the  articles  of  confederation.  Whether  this 
court  conftitutienally  poflefs  fucha  power  is  not  neceflary  now 
to  determine,  becaufe  I  am  fully  fatisficd  that  Congrefs  were 
invefted  with  the  authority  to  make  the  ftipulation  in  the  4th 
article.  If  the  court  poflefs  a  power  to  declare  treaties  void^ 
I  fliall  never  exercife  it,  but  in  a  very  clear  cafe  indeed.  One 
further  remark  will  ftiew  how  very  circumfp.«ft  the  court 
ought  to  be  before  they  would  decide  againft  the  right  of  Con- 
grefs to  make  the  ftipulation  obje£icd  ta     If  Congrefs  had  no 
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1796.     power  (under  the  confederation)  to  make  the  4th  article  of  the 
U^Y*^  treaty,  and  for  want  of  power  that  article  is  void,  would  it  not 
be  in  the  option  of  the  crown  of  Great  Britain  to  fay,  whe- 
ther the  */W  articles,  in  the  yJrw^  treaty,  fhall  be  obligatory 
on  the  Britijh  nation  ? 

I  will  now  proceed  to  the  confideratioh  of  the  treaty  of  1783. 
It  is  evident  en  a  perufal  of  it  what  were  the  great  and  princi- 
pal cbjefls  in  view  by  both  parties.  There  were  four  on  the 
part  oV  the  United  States^  to  wit.  ift.  An  acknowledgment 
of  their  independence,  by  the  crown  of  Great  Britain.  2d. 
A  fettlcment  of  their  wefiern  bounds.  3d.  The  right  of  fifhe- 
ry:  and  4thly.  The  free  navigation  of  the  MiJJiJippi'  There 
were  three  on  the  part  of  Great  Britain^  to  wit,  ift.  A  reco- 
very by  Britijh  Merchants,  of  the  value  w^erling  tnoncy,  of 
deljts  contraAed,  by  the  citizens  of  America^  before  the  treatv, 
2d.  Reftitution  of  the  confifcated  property'  of  real  Britrjt 
fubjefts,  and  of  perfont  refidents  in  diftriSs  in  pofleffion  cf 
the  Britijh  forces,  and,  who  had  not  borne  arzr.s  againft  the 
United  States  5  and  a  conditional  rcftoration  of  the  confifcated 
property  of  all  other  perfons :  and  3dly.  A  prohibition  of  all 
future  confifcstions,  and  profecutions.  The  following  hSts 
were  otthe  moft  public  notoriety,  at  the  time  when  the  treaty 
was  made,  and  therefore  muft  have  been  very  well  known  to 
the  gentlemen  who  aflcntcd  to  it.  ift.  That  Britijh  debts, 
to  a  great  amount,  had  been  paid  into  fome  of  the  State  Trea- 
iiiries,  or  loan  offices,  in  paper  money  of  very  little  value, 
cither  under  laws  confifcating  debts,  or  under  laws  authorifmg 
pavment  of  fuch  debts  in  pap^r  money,  and  difcharging  the 
debtors,  od.  That  tender  laws  had  exiftcd  in  all  the  ftates; 
and  that  by  fomc  of  thofe  laws,  a  tender  and  a  refufal  to  accept, 
by  principal  or  factor^  was  declared  'an  extinguishment  of  the 
debt.  From  the  knowledge  that  fuch  laws  had  exifted  there 
was  good  rcafon  to  fear  th^tjimilar  laws,  with  the  fame  or  lefs 
confequences,  might  be  again  made,  (and  the  hCt  really  hap- 
pened) and  prudence  required  to  guard  the  Britiih  creditor 
againft  then>.  3'1.  That  in  fome  of  the  States  property,  of  any 
kind,  might  be  paid,  at  an  appraifrmenty  ^n  difcharge  of  any 
execution.  4th.  That  laws  were  in  force  in  fomc  of  the  States, 
at  the  time  of  the  treaty,  which  prevented  fuits  by  Bririjh  cre-» 
ditors.  5th.  That  laws  were  in  force  in  other  of  the  States,  at  the 
time  of  the  treaty,  to  prevent  fuits  by  any  perfon  for  a  limited 
tifne,  AH  thefe  laws  created  legal  impedimintSy  of  one  kind 
or  another,  to  the  recovery  of  many  Briti/lj  debts,  contra£tcd 
before  the  war ;  and  in  many  cafes  conipelled  the  receipt  of 
property  inftead  of  gold  and  lilver. 

To  fecure  the  recovery  of  Britijh  e^ebtSy  it  was  by  the  latter 
part  of  the  ^th  article,  agreed  as  follows,  **  That  all  perfona 

who 


Supreme  Court  of  the  UniUd  States.         339 

who  have  any  Intcrcft  in  confifcated  lands^  by  dedt«,  (hould  17^6. 
meet  with  no  lawful  impediment  in  the  prolecurion  of  t!ieir  ^-/^yN^ 
juft  right?."  This  provifion  clearly  relates  to  deits  fecuredby 
mortgiages  on  lands  in  fee  fimple,  which  were  afterwards  con- 
fifcatctl ;  or  to  d^bts  on  judgments,  which  were  a  lien  on  lands, 
which  alfo  were  afterwards  confifcated,  and  where  fuch  debts 
on  mortgages,  or  judgments,  had  been  paid  into  the  State 
Treafuries,  and  the  debtors  difcharged.  This  ftipulation  was 
abfolutely  ncceflary  \(  fucb  debts  were  intended  to  be  paid. 
1'he  pledge,  or  fccurity  by  /iV«,  had  been  confifcated  and  fold. 
Britifl)  fubje£ls  being  aliensy  could  neither  recover  the  pofief- 
fion  of  latids  by  ejectment,  nor  foreclofe  the  equity  of  redemp- 
tion ;  nor  could  they  claim  the  money  fecured  by  a  mortgage, 
or  hav-  the  benefit  of  a  lien  from  ajuagment,  if  the  debtor  had 
paid  his  debt  into  the  Treafury,  and  been  difcharged.  If  a 
jBr/V/y^  fubje(ft,  in  either  of  thofe  cafes,  profecuted  his  jufi: 
right,  it  could  only  be  in  a  court  of  Juftice,  and  if  any  of  the 
above  caufes  were  fet  up  as  a  lawful  impediment^  the  courts 
were  bound  to  decide,  whether  this  article  of  the  treaty  nulli- 
fied the  laws  confifcattng  the  lands,  and  alfo  the  purchaies  made 
under  them,  or  the  laws  authorizing  payment  of  fuch  debts  to 
the  State;  or  whether  ^//ifffj  were  enabled,  by  this  article,  to 
hold  lands  mortgaged  to  them  before  the  war.  In  all  thefe  ca- 
fes, it  feems  to  me,  that  the  courts,  in  which  the  cafes  arofe, 
were  the  only  proper  authority  to  decide,  whether  the  cafo  was 
withiti  this  article  of  the  trctty,  and  the  operation  and  eiFeS  of 
it.  One  inftance  amortg  many  will  illuftrate  ray  meaning. 
Suppofe  a  mortgagor  paid  the  mortgage  money  into  the  public 
Treafury,  and  afterwards  fold  the  land,  would  not  the  Britijh 
creditor,  under  this  article,  be  entitled  to  a  remedy  againfl:  the 
mortgaged  lands  ? 

The  4th  article  of  the  treaty  is  in  thefe  v/ords:  "It  is 
agreed  that  creditor j^  on  either  ftde,  (hall  meet  with  no  lawful 
impediment  to  the  recovery  of  the  full  yaliie,  in  fteiling  moneys 
of  all  bonajid^  debts,  heretofore  controlled.''* 

Before  I  con fider  this  article  of  the  treaty,  I  will  adopt  the 
follov/ing  rcmarlcs,  which  I  think  applicable,  and  which  may  b«  . 
found  in  Dr.  Rutherforth  and  FatteL  (2  Rvth.  307  to  315. 
battel  lib.  2.  c.  17.  yJ^f?,  263  and  z^u)  The  intention  of 
the  framers  of  the  treaty,  muft  be  collected  from  2  view  of  the 
whole  inftrument,  and  from  the  worris  made  ufe  of  by  them  to 
exprcfs  their  intenti6n,  or  horn  probable  or  rational  conjeSlures, 
If  the  words  exprfrfs  the  meaning  of  the  parties  plainly y  diJlirM- 
Ijy  zi\dperfe62lyy  there  ouglit  to  be  no  other  means  of  interpre- 
tation ;  but  if  the  words  are  obfcure^  or  ambiguous^  or  imperfect^ 
tccourfe  muft  be  had  to  ^tf ^r  means  of  interpretation,  and  in 
thefe  /Ar//cafes>  wc  muft  colledl  the  meaning  from  the  word«^ 
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or  from  prcbahU  or  ratUnal  corjecturesy  or  from  both.  When 
we  colleft  ihc  intention  from  the  "jusrds  only^  as  they  lie  in,the 
writing  before  us,  it  is  a  literal  interpretation  j  and  indeed  if 
the  words^  and,  the  conftruftion  of  a  writing,  are  cleat  and  pre^ 
cife^  we  can  fcarce  call  it  interpretation  to  colleft  the  intenti6n 
of  the  writer  from  thence.  The  principal  r\x\e  to  be  obferved 
in  literal  interpretation,  is  to  follow  that  fenfe,  in  refpeft  both 
of  the  wordsy  and  the  conJijrucUon,  which  is  agreeably  to  com- 
mon ufe. 

If  th«  recovery  of  the  prefent  debt  is  not  within  th&cleif  and 
manifeft  intention  and  letter  of  the  4th  article  of  the  tfeaty, 
and  if  it  was  not  intended  by  it  to  annul  the  lew  oiYtrpnia^ 
mentioned  in  the  plea,  and  to  deftroy  the  payment  \inder  it, 
and  to  revive  the  right  of  the  creditor  againft  his  ortgi,  al  debtor  \ 
and  if  the  treaty  cannot  efFed  all  tl^fc  things,  I  think  the 
court  ought  to  determine  in  favour  of  the  Defendants  in  error. 
Under  this  imprcfTion,  it  is  altogether  unneceflary  to  notice  the 
feveral  rules  laid  down  by  the  Council  for  the  Defendants  in 
error,  for  the  conjiruction  of  the  treaty 

I  will  examine  the  4th  article  of  the  treaty  in  its  federal 
parts  9  and  endeavour  to  affix  the  plain  and  natural  meaning 
of  each  part. 

To  take  the  4th  article  In  order  as  it  ftand«. 

ift.  **  It  is  agreed,"  that  is,  it  is  exprefsly  contrafted  ;  and 
it  appears  from  what  follows,  that  certain  things  (hall  not  take 
place.  This  ftipulation  is  direct.  The  diftinftion  is.  felf-evi- 
dent,  between  a  thing  that  {hall- n«/  happen,  and  an  agreement 
that  a  third  power  mall  prevent  a  certain  thing  belnig  done. 
Theyfr^  is  obligatory  on  the  parties  contracting.  The  latfer 
will  depend  on  the  will  of  another ;  and  although  the  parties  . 
contrafting,  had  power  to  lay  him  under  a  moral  obligation  for 
compliance,  yet  there  is  a  very  great  difference  in  the  two  ca- 
fss.     This  diverfity  appears  in  the  treaty. 

2d.  "  That  creditors  on  either  fide,"  without  doubt  Clean- 
ing Br  it  i ft)  and  American  creditors. 

3d.  "  Shall  meet  with  no  lawful  impediment^*  that  is^  with 
noobftacle  (or  bar)  arifmg  fr<5m  the  common  law,  or  acls  of 
Parliament,  or  afls  of  Congrefs,  or  afts  of  any  of  ihe  States,  then 
in  exiflence,  or  thereafter  to  be  made,  that  would,  in  any  manner, 
operate  to  prevent  the  recovery  oifuch  debts,  as  the  treaty  con- 
templated, A  lawful  impediment  to  prevent  a  recovery  of^a  debt 
can  only  be  matter  of  law  pleaded  in  bar  to  the  a£lion.  If  the 
word  lawful  had  been  omitted,  t|)e  impediment  would  not  be 
confined  to  matter  of  law.  The  prohibition  that  no  lawful  im- 
pediment (hall  be  inUrpofd,  is  the  fame  as  that  all  lawful  im- 
pediments (hall  be  r^.v:^^^^.  The  meaning  cannot  be  fatisfied 
by  the  remove.!  of  one  impediment,  and  Icving  aocthen  and  a 
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fdrttori  by  taking  away  the  Iffs  and  leaving  the  greater.     Thcf: 
words  have  both  a  retrofpeetive  Sind  future  afpeet. 

4th.  "To  the  recovery/'  that  ts,  to  the  right  of  aflion, 
judgment,  and  execution,  and  receipt  of  th(i  money,  without 
impediments  in  courts  of  juftice,  which  could  only  oe  by  plea, 
(as  in  the  prefent  cafe)  or  by  proceedings,  after  judgment^  to 
compel  receipt  of  paper  n^oney,  or  property,  inftead  of  fter- 
ling  money.  The  wor<J  recovery  is  very  comprehenfive,  and 
operates,  in  the  prefent  cafe,  to  give  remedy  from  the  com- 
mencement of  fuit,  to  the  receipt  of  the  money. 

5th.  ^  In  the  full  value  in  Jierling  money,"  that  is,  Brttijh- 
creditors  (hall  not  be  obliged  to  receive  paper  moneyy  jot  proper* 
ty  at  a  valuation^  or  any  thing  clfe  but  the  full  value  of  their 
debts,  according  to  the  exchange  with  Great  Britain,  This 
provifion  is  clearly  reJlriSledxo  Britijh  debts,  contrasted  before 
the  treaty^  and  cannot  relate  to  debts  contraded  afterwards^ 
which  would.be  difchargeable  according  to  contraSf^  and  the 
laws  of  the  State  where  entered  into*  This  provifion  has  at- 
fo  a  future  afp<?£l  in  this  particular,  namely,  that  no  lawful 
impediment,  no  law  of  any  of  the  States  made  after  the  treaty, 
fhall  oblige  Britijh  creditors  to  receive  their  debts,  contracted 
before  the  treaty,  in  paper  money,  or  property  at  appraifement^ 
or  in  any  thing  but  the  value  in  fterling  money.  .  The  obvious 
intent  of  thcfe  words  was  to  prevent  the  operation  of  past  and 
future  tender  laws ;  or  past  and  future  laws,  authorizing  the 
difcharge  of  executions  for  fuch  debts  hy property  at  a  valuation. 

6th,  "  Of  all  bona  fide  debts,"  that  is,  debts  of  every  fpe- 
cics,  kind,  or  nature,  whether  by  mortgage,  if  a  covenant 
therein  for  payment;  or  by  judgments^  ^ccialties,  or  fimple 
contfa£l5.  But  the  debts  contemplated  Were  to  be  bona  fidt 
debtSy  that  is,  bona  fide  contracted  befire  the  peace,  and  con- 
tracted with  good  faith,  or  honeftly,  and  without  covin,  and 
not  kept  on  foot  fraudulently.  Bona  fide  is  a  legal  technical 
expreffion  ;  and  the  law  of  Great  Britain  and  this  country 
has  annexed  a  certain  idea  to  it.  It  is  a  term  ufed  in  ftatiites 
in  Unglfindj  and  in  a£ls  of  Aflembly  of  all  the  States,  and  fig. 
nifies  a  thing  done  really^  with  a  goodfaith^  without/r^W,  or 
deceit^  or  coTlufiony  or  trust.  The  words  bona  fide  are  restrict 
tivty  for  a  debt  may  be  for  a  valuable  confiderationy  and  yet 
not  bona  fide.  A  debt  muft  be  bona  fide  at  the  time  of  its  com^ 
meHcementy  or  it  never  can  become  fo  afterwards.  The  words 
bonafidiy  were  not  prefixed  to  defcribe  the  nature  of  the  debt 
at  the  date  of  the  treatyy  but  the  nature  of  the  debt  at  the  time 
it  was  contracted.  Debts  created  before  the  war,  were  almoft 
the  only  debts  in  the-  contemplation  of  the  treaty;  although 
debts  contracted  during  the  war  were  covered  by  the  general 
provifion,  tzking  in  debts  from  the  mofldiftant  period  of  time. 
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1796.     to  the  date  of  the  treat".     The  recovery,  where  no  lawful  im- 
y^^^y^j  pediments  were  to  be   intcrpofed,  was  to  have  tW9  qualiHca- 
tions:  ift.  The  debts  were  to  be  bona  fide  ccntractej;  and,  id, 
they  were  to  be  contra£led  before  the  ^eace. 

7  th.  "  Heretofore  contrarted^'*  that  is,  entered  into  at  any 
period  of  time  before  tie  date  of  the  treaty  ;  without  regard  to 
the  length  or  diftance  of  time.  Thefc  words  arc  defer iptive 
of  the  particular  debts  that  might  be  recovered  5  and  relate 
hack  to  the  time  fuch  debts  were  contracted.  The  time  of  the 
contract  was  plainly  to  defignate  the  particular  debts  that 
might  be  recovered.  A  debt  entered  into  during  the  war^ 
Would  not  have  been  recoverable,  unlcfs  under  this  defcription 
of  a  debt  contrafted  at  any  time  before  the  treaty. 

If  the  words  of  the  4th  article  taken  feparately^  truly  bear 
the  meaning  i  have  given  them,  their  fcnle  collectively^  cannot 
be  miftaken,  and  muft  be  the  fame. 

The  next  enquiry  is,  whether  the  debt  in  queftion,  is  one  of 
thofe,  defcribed  in  this  article.  Ic  isvary  clear  that  the  article 
contemplated  no  debts  but  thofe  contracted  before  the  treaty  ; 
and  no  debts  but  ojily  thofe  to  the  recovery  whereof  fomc  law* 
/n/ impediment  might  be  interpofed.  The  prcfent  debt  was 
contraftcd  before  the  war,  and  to  the  recovery  of  it  a  lawful 
impedi:Tient,  to  wit,  a  law  of  Virginia  and  payment  under  it, 
is  pleaded  in  ban  There  can  be  no  doubt  that^the  debt  fued  for, 
is  within  the  defcriptidny  if  1  have  given  a  proper  interpreta- 
tion of  the  words.  If  the  treaty  had  been  ulent  as  to  debts^ 
aiid  the  law  of  Virginia  had  not  been  made,  I  have  already 
proved  that  debts  would,  on  peace,  have  revived  by  the  law  of 
nations.  This  alone  (hews  that  the  ohly  impediment  to  the  re- 
covery of  the  debt  in  queftion,  is  the  law  ot  Virginia^  and  the 
payment  under  it;  and  the  treaty  relates  to  every  kind  of  legal 
impediment. 

But  it  is  afked,  did  the  4th  article  intend  to  annul  a  law  of 
the  ftatcs  ?  and  deftroy  rights  acquired  under  it  i 

I  anfwer,  that  the  4th  iirticie  did  intend  to  deftroy  all  lawful 
impediments^  pajl  and  future ;  and  that  t?ie  law  of  Virginia^ 
and  the  payment  under  it,  is  a  lawful  impediment;  and  would 
bar  a  recovery,  if  not  deftroyed  by  this  -article  of  the  treaty* 
This  itipulation  could  not  intend  only  to  repeal  laws  that  cre- 
ated legal  impedimcntSi  to  the  recovery  of  the  debt  (without 
refpe<El  to  the  mode  of  payment)  becaufe  the  mere  repeal  oV% 
law  would  not  deftroy  aAs  done,  and  rights  acquired,  under* 
the  law^  during  its  exijience  and  before  the  repeal.  This  right 
to  repeal  was  only  admitted  by  the  council  for  the  Defendants  in 
error^  bccauft?  a  repeal  would  not  zfltO,  their  cafe;  biit  on  the 
fame  ground  that  a  treaty  can  repeal  a  law  of  the  ftate,  it  can 
nullify  \u    I  have  already  proved,  that  a  treaty  can  totally  an^ 
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nibiUiti  any  part  of  the  Confiltution  of  any  of  the  individual  1796- 
ftatci,  that  is  contrary  to  a  treaty.  It  is  admitted  thkc  the  K^/'^sJ 
treaty  intended  and  did  annul  fome  laws  of  the  ftate*;,  to  wit, 
any  laws,  paft  or  future^  that  authorifed  a  tender  of  paper,  rnO'- 
neyto  exttnguifh  or  difcharge  the  debt,  and  any  laWs,  pa^  or 
future^  that  authorifed  the  difcharge  of  executions  by  paper 
money,  or  delivery  of  property  at  appraifement ;  becaufe  if  the 
words  sterling  money  have  not  t)iis  efred,  it  cannot  be  fhewn 
that  they  have  any  other.  If  the  treaty  could  nullify yim/  laws, 
it  will  be  difficult  ko  maintain  that  it  could  not  equally  annul 
others. 

It  was  argued,  that  the  4th  article  was  neccffary  to  revive 
debts  which  had  not  been  paid,  as  itwzs  iioubtful^  whether  deb^ 
not  paid  would  revive  on  peace  by  the  law  of  nations.  I  an- 
fwer,  that  the  4th  article  was  not  necefTary  on  that  account^  be-* 
caufe  there  was  no  doubt  that  debts  not  paid  do  revive  by  the 
law  of  nations  \  as  appears  from  Bynkerjhoek^  Lee^  and  Sir 
Thomas  Parker.  And  if  neccffary,  this  article  would  not 
have  this  efFe^,  becaufe  it  revives  no  debts,  but  only  thofe 
to  which  fome  legal  impediment  might  be  interpofcd,  and  there 
could  be  no  legal  impediment,  or  bar,  to  the  recovery,  after 
peace,  of  debts  notpaidy  during  the  war  to  the  ftate. 

It  was  contended,  that  the  proyifion  is,  that  creditors. 
fhall  recover,  &c^  and  there  was  no  creditor  at  the  time  of 
the  treaty^  becaufe  there  was  then  no  debtor^  be  having  been 
legally  difcharged.  The  creditors  dckrihti  in  the  treaty,  were 
not  creditors  generally,  but  only  thofe  with  whom  debts  had 
been  contrafted,^ at  fome  time  before  the  treaty;  and  is  a  de- 
fer iption  of  perfonsj  and  not  of  their  rights.  This  adhering 
to  ^t  letter^  is  to  dcftroy  the  plain  meaning  of  the  provifion; 
becaufe,  if  the  treaty  does  not  extend  to  debts  paid  into  the 
ftate  treafuries,  or  loan  offices,  it  is  very  clear  that  nothing 
was  done  by  the  treaty  as  to  thofe  debtf,  not  even  fo  much 
as  was  ftipulatedy^r  Royalists^  and  Refugees^  to  wit,  a  recom^ 
mendation  of  restitution.  Further,  by  this  conilruflion,  no- 
thing was  done  for  Britifh  creditor Sy  becaufe  the  law  of  nations 
fecured  a  recovery  of  their  debts,  which  had  not  been  confif- 
cated  and  paid  to  the  ftates;  and  if  the  debts  paid' in  paper 
money,  of  little  value,  into  the  ftate  treafuries,  or  loan  offices, 
were  not  to  be  paid  to  them,  the  article  was  of  no  .kind  of 
value  to  them,  and  they  were  deceived,  The  article  relates 
either  to  debts  not  paid^  or,  to  debts  paid  into  the  treafuries, 
or  loan  offices.  It  has  no  relation  to  the /?'!/,  for  the  reafons 
above  affigned;  and  if  it  does  not  include  the  latter  it  relates  to 
nothing. 

It  was  fald  that  the  treaty  fecured  Britijh  creditors  from 
payment  in  paper  money.  This  is  admitted,  but  it  is  by  force 
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1796.  and  opcfAtion  of  the  words,  "  in  sterling  money  ;"  but  then  the 
C#-y^^  words,  **  heretofore  contracted^**  are  to  have  no  effect  whatfo-^ 
ever  \  and  it  is  thofe  very  words,*  and  thofc  only»  that  fecure  the 
recovery  of  the  debts,  paid  to  theitatesj  becaufe  no  lawful 
impediment  is  to  be  allowed  to  'prevent  the  recovery  of  debts 
contracted  tit  any  titne  before  the  treaty. 

But  it  was  alledged,  that  the  4th  article  oqly  ftipuhtes,  that 
there  fhall  be  no  lawful  impediment.^  &c.  but  that  a  law  of  the 
ftate  was  firft  neceCary  to  o/ii?«/  the  lav/  creating  fuch  imptdi-^ 
ment ;  and  that  the  (late  is  under  a  mW/ obligation  to  pafs  fuch 
A  law;  but  until  it  is  done,  the  impediment  remains, 

I  confider  the  4th  ariicle  iji  this  light,  that  it  ianot  a  fijpu- 
Jation  that  certain  a£ls  (ball  be  done,  9nd  that  it  was  neceifary 
for  the  legiilaiurts  of  individual  ftates,  to  do  th'ifc  ads ;  but 
that  it  is  .an  cxprefs  agreement,  that  certain  things  fhall  hot 
be  permitted  the  American  courts  of  juftice;  and  that  it  is  a 
contrad,  on  behalf  of  thofe  courts,,  that  /i^//  will  not  allow 
iuch  ads  to(  be  plfacjcd  in  bar,  to  prev.ent  a  recovery  of  certain 
5r/V//ft  debts,  ^  Creditors  are-to  m>5et  with  no  lawful  impe- 
diment, &c."  As  creditors  can  only  fue  for  the  recovery  of 
theii- debts,  in  courts  of  juilicej  and  it  is  only  in  courts  of 
juftice  that  a  legal  impediment  can  lie  fet  up  by  way  of  plea, 
in  bar  of  their  aiions;  it  appears  to  me,  that  the  courts  are 
bound  to  overule  every  fuch  plea,  if  contrary  to  the  treaty.  A 
recovery  of  a  debt  can  only  be  prevented  by  a  plea  in  bar  to  the 
action.  A  recovery  of  a  debt  in  fterling  nion^y,  can  only  be 
prevented  by  a  like  plea  in- bar  to  the  action,  as  tender  and 
jrefufal,  to  operate  as  an  extingujfhment.  Jfter  judgment, 
payment  thereof  in  sterling  money  can  only  be  prevented  by 
fome  proceedings  under  fome  law,'tha(  authorifes  the  debtor 
to  difcharge  an  execution  in  paper  money,  or  in  property,  at  a 
valuation.  In  all  thefe,  and  (imilar  cafes,  it  appears  to  me, 
that  the  iourts  of  the  United  States  are  bound,  by  the  treaty, 
to  interfere.  No  one  can  doubt  that  a  treaty  rnay  iHpulate, 
that  certain  a£ls  (hall  be  done  by  the  Legiflature  \  that  other 
zCts  (hall  be  done  by  the  Executive;  and  others  by  the  Judi- 
ciary. In  the  ^th  article  it  is  provided,  that  no  future  profe- 
cutions  (hall  be  commenced  againit  any  perfon,  for  or  by  rea- 
(t>n  ofxhe^^r/  he  took  in  the  war.  Under  this  article  the 
American  courts  of  juftice  difcharged  the  profecutions,  and  the 
perfons,  on  receipt  of  the  treaty,  and  the  proclamation  of  Con- 
grefs,  I  Dall.  Rep.  233. 

If  a  law  of  the  3tate  to  annul  a  former  law  ynis  firft  necef- 
fary,  it  muft  be  either  on  the  ground  that  the  treaty  could  not 
annul  any  Unv  of  a  State;  or  that  the  words  ufed  in  the  treaty 
yftve  not  explicit  or  efFeAual  for  that  purpofe.  Our  Fedend 
Coiinitution  eftablifhes  the  power  of  a  treaty  over  the  con- 

ftitution 


Supreme  Court  of  the  Uniud  SWes.  245 

ftitution  and  laws  of  any  of  the  States  j  and  I  have  ihewn     1796* 
that  the  words  of  the  4ch  article  were  intended,  and  are  fuffi-  V*^^-^ 
ciciit  to  nullify  the  law  of  Firginld^  and  the  payment  under  it. 
It  was  contended  thbt  Firgnin  is  interefted  in  this  qucftion, 
and  ou^ht  to  compenfate  tFie  Defendants  in  error,  if  obliged 
to  pay  the  Plaintiff  under  the  treiity.     \i  Firgima  had  a  right 
to  receive  the  nioney,  which  I  hope  1  have  clearly  eftablilhed, 
by  what  law  is  flic  obliged  to  return  it  ?  The  treaty  only 
Pjeaks  of  the  original  debtor^  and  fays  nothing  about  a  reco- 
very from  any  of  the  States- 
It  was  faid  that  the  defendant  ought  to  he  fully  indemnified^ 
if  the  treaty  compels  him  to  pay  his  debt  over  aeain  \  as  his 
rights  have  been  facrificed  for  the  benefit  of  the  public. 

That  Congrefs  had  the  power  to  facrificc  the  rights  and  m- 
terejls  of  private  citizens  to  fi'cure  the  fafety  or  profpcrity  of 
the  public,  I  have  no  doubt  \  but  the  immutable  principles  of 
juflice;  the  pubHc  faith  of  the  Stated  that  confifcated  and 
received  Britifl)  debcs^  pledged  to  the  debtors  5  and  the  rights  of 
the  debtors  vidated  by  the  treaty ;  all  combine  to  prove,  that 
ample  compenfation  ought  to  be  made  to  all  the  debtors  who  have 
been  injured*  by  the  treaty  for  the  benefit  of  the  public.  This 
principle  is  recognized  oy  the  Conftitutien,  whi(%  declares, 
"  t^civx  private  property  fliall  not  be  taken  for  ^«*//V  ufe  with- 
out y»//  compenfation**.  See  Vattel.  lib.  i.  c.  20./  244. 

AMiough  Virginia  is  not  bound  to  make  compenfation  to 
the  debtors,  yet  it  evident  that  they  ought  to  be  indemnified, 
and  it  is  not  to  be  fuppofed,  that  thofo  whofe  duty  it  may  be 
to  make  the  compenfation^  will  permit  the  rights  of  our  citizens 
to  b^iacrificed  to  ztublic  obje£l^  without  the  fullefl  indemnity. 
On  the  befl  inveltigation  I  have  been  able  to  give  the  4th 
article  of  the  treaty,  1  cannot  conceive,  that  the  wifdom  of 
(Tien  could  exprefs  their  meaning  in  more  accurate  and  imelli* 
gible  words,  or  in  words  more  proper  and  effe£lual  to  carry 
tbeir  intention  into  execution.  I  am  fatisfied,  that  the  word?, 
in  their  natural  import,  and  common  ufe,  give  a  recovery  to 
the  Britijh  creditor  from  his  original  debtor  of  tl.L  debt  con- 
traftcd  b/fore  the  treatv,  notwithftanding  the  payment  thereof 
into  the  public  treafunes,  or  loan  oflTccs,  under  the  authority 
jof  any  St^cte  law;  and,  therefore,  I  am  of  opinion,  that  the 
judgHicnt  of  the  Circuit  Court  ought  to  be.reVerfed,  ^nd  that 
judgin<rnt  ought  to  be  given,  on  the  demurrer,  for  the  Plaintiff 
in  error;  with  the  coiU  in  the  Circuit  Court,  and  the  cofls  of 
the.  appeal. 

Paterson,  ytf/Iice.  The  prcfcr.t  fuit  is  inftitutcd  on  a 
bond  bearinir  date  the  7th  of  jfuly  1774,  and  executed  by  Daniel- 
Lawrence  Hylton  ^  Co.  and  Francis  Eppes^  citizens  of  thc/ 
State  of  P'irgivia^  to  Jofcpb  Farrrl  ixhd  JVilUam  Jones,  fub- 

jtdts 
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1796.  jefts  of  the  king  of  Great  Britain^  for  the  payment  of  ^  2,976 
W-y^  iiyC  6d.  Britijhj  or  ftetling,  moneyr 

The  Defendants,  among  other  pleas,  pleaded, 

ift.  Payment;  on  which  ifTue  is  joined; 

ad.  That  31 1 1  1-9  dollars,  ^qual  to,  ;^933  14/ od.  part  of 
the  debt  ntentioned  in  the  declaration,  were,  on  &e  26th  pf- 
Jpril  1780,  paid  by  them  into  the  loan  office  of  Flrginia  pur- 
fuant  to  an  ad  of  diat  State,  pafied  the  20th  of  October  1777, 
entitled,  ^  An  a^ft  for  fequeftering  Britijh  property,  enabling 
^  thofe  indebted  to  Britijh  fubje^  to  pay  off  fuch  debts,  and 
^  diredtng  the  proceedings  in  it|its  where  fuch  fubJeAs  are 
^  parties'*.  The  material  fedion  of  the  aft  is  recited  in  the 
plea. 

To  this  plea-  the  Plaintiffs  reply,  and  iet  up  the  4^1  article  of 
the  treaty,  made  the  3d.  of  Scftemter  1783,  between  the  Urtit- 
id  States  and  his  Britannic  Majefty,  and  the  Conftitution  df 
the  United  States  makiae  treaties  the  fupreme  law  of  the 
land. 

The  rejoinder  fets  forth,  ^lat  the  debt  in  the  declaration 
mention^,  or  lb  muph  hereof  as  is,  equal  to  the  fum  of  /  933 


fum  of  311 1  1-9  dollars  into  the  loag  office  of  Virginiefj  and 
obtained  a  certificate  and  receipt  therefor  putfuant  to  the  di- 
regions  of  the  faidaft;  without  that,  that  the  fiiid  treaty  of 

frace,  and  the  Conftitutioa  of  the  United  States  entitle  the 
laintiffs  to  maintain  their  %Eti6n  againft  thr^Defendants  for 
fo  much  of  the  faid  debt  in  the  declaration  mentioned  as  .if 
equal  to  ^  933  14/: 

To  this  rejoinder  the  Plaintiffs  demur. 
The  defendants  join  in  demurrer. 

On  this  iflije  in  law  judgment  was  entered  fof  the  Dcfen- 
flants  in  the  Circuit  Court  for  the  Diftrid  of-^r^/ir/V.  A 
Writ  jo/  Error  has  been  brought,  and  the  general  errors  are 
aHigned. 

'Thequeftion  is,  whether  the  J  udgm  nt  rendered  in  the  Cir- 
cuit Qouit  be  erroneous?  I  mall  not  purfuc  the  range  of 
dii'cuffion,  which  was  taken  by  the  Counfel  on  the  part  of  the 
plaintiffs  in  error.  {  do  not  deem  it  neteffary  to  enter  on 
the  qucfliony  whether  the  Legiflature  of  Virginia  had  autho- 
li'ty  to  make  an  a<SV^  confifcating  the  debti  due  from  its  citia^ns 
to  the  fubjcfls  of  the  king  of  Great  Britain^  or  whether  the 
authority  in  fiich  cafe  was  exclufiveiy  in  Con^refs.  I  (hall 
read  ana  make  a  few  obfervations  on  the  aft,  which  has  been 
pleaded  in  bar,  and  then  pafs  to  the  confideration  of  the  4th 

article 
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article  of  the  treaty.     The  firft.and  third  fe&ions  are  the  only    1796- 
parts  of  the  zSt  neccflary  to  be  conudered.  ^'■^^Y'*^ 

I  ft.  **  Whereas  divers  pcrfons, .  fubjefts  of  Gnat  Britain, 
"  had,  during  our  connexion  with  that  kingdom,  acquired  ef- 
"  tates,  real  and  perfonal,  -within  this  common 'health,  and  had 
^  alfo  become  entitled  to  debts  to  a  ccnfiderable  amount,  and 
^^  fome  of  rhcrii  had  commenced  fuits  for  the  recovery  of  fuch 
**  debts  befDrc  the  prefent  troubles  had  inte|Tupted  the  admi- 
"  njftration  of  juftice,  which  fuits  were  at  that  time  dependilig 
^\  and  undetermiiled,  and  iuch  eftatcs  being  acquired  and  debts 
^  incurred,  under  the  fan&ion  of  the  laws  and  of  the  connexion- 
^  then  fubfifting,  and  it  not  being  ktiown  that  their  fove- 
^^  reijgn  hath  as  yet  fet  the  example  of  confifcating  debts  and 
**  cftates-r under  the  like  circumftances,  the  public  faith,  and 
**  the  law  and  ufages  of  nations  require,  that  thev  (hould  not 
**  be  confifcated  on  our  part,  but  the  ft£ety  or  the  United 
^  States  demands,  and  the  fame  law  and  ufa^es  of  nations  will 
**  juftify,  that  we  ihould  not  ftrengthen  the  hands  of  our  cne- 
**  mies  during. the  cotitinuance  of  the  prefent  war,  by  remit- 
**  ting  to  thjem  the  profits  or  proceeds  of  fuch  eftates,  or.  the 
**  intereft  or  principal  of  fuch  debts." 

3d.  ^  And  be  it  further  enaAed,  that  it  fhall  and  may  be 

.  **  lawful  for  any  citizen  of  this  commonwealth,  owing  money 

**  to  a  ibbjed  of  Great  Britain^  to  pay  the  fame,  or  any  part 

**  thereof,  from  time  to  time,  as  he  fhali  think  fit,  into  the 

^^  faid  loan  oiSce,  taking  thereout  a  certificate  fvir  the  fame  in 

/*  the  name  of  the  creditor,  with  an  endorfement  under  the 

"  hand  of  the  comifiiflioiier  of  the  faid  office  e3(;preiEng  the 

'"  name  of  the  payer,  ^nd  fb;^li  deliver  fuch  certiticate  to  the 

^^  Governor  and  Council,  whofe  receipt  (hall  difcharge  him 

"  from  fo  much  of  the  debt.     And  the  Governor  and  Coun-^ 

**  cil  Aall  in  .like  manner  lay  before  the  General  AiTembly^ 

"  once  in  every  year,  an  account  of  thefe  certificates,  fpcci^ 

*'  fying  the  names  of  the  perfons  by  and  for  whom  they  were 

^^  paid,  and  (hall  fee  to  the  fafe-keeping  of  the  fame,  fubjeA 

•*  to  the  future  direftion  of  the  Legiflature." 

The  aft  does'not  confifcate  debts  due  to  BritiJI)  fubjefls* 
The  preamble  reprobates  the  doftine  as  being  inconhftert 
with  public  faith,  and  the  law  and  ufuges  of  nations.  The 
payments  made  into  the  Idan  office  were  voluntary  and  not 
coippulfive;  ftor  it  was  in  the  option  of  the  debtor  to  pay  or 
not.  The  ena£ling  claufe  will  admit  of  a  conftruftion  in  full 
confiftency  with,  the  preamble  i  for,  although  the  certificates 
were  to  be  fubje£l  to  the  future  diredion  of  the  Legiflature^ 
yet  -it  was  under  the  expreft  declaration,  that  there  mould  be 
no  cohfifcation,  unlefs  the  King  of  Great  Britain  (hould  fet 
the  example;  if  he  (houJd  confi(cate  debts  due  to  the  citizens 

of 
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of  Firginia^  then  the  Legiflatufe  01  Virginia  would  conflfcate 
debts  due  to  Britijh  fubjects.  But  the  King  of  Great  Britain 
did  not  confifcate  debts  on  bis  part,  and  the  Legiflature  of 
Virginia  have  not  cpnfifcatcd  debts  on  their  part.  It  is,  hov/- 
ever,  faid,  that  the  payment  b^ing  made  wndcr  the  aft,  the 
fiiith  of  Virginia  is  plighted.  True — but  Jo  whom  is  it  plighted 
~U3  the  Creditor  or  debtor — to  the  alien  enemy,  or  to  its  own 
citizen,  who  made  the  voluntary  payment  ?  Or  will  it  be  fha- 
pcd  and  varied  according  to  the  event — if  one  way,  then  to 
the  creditor  J*  if  another,  then  to  the  debtor.  Be  thcfe  points 
as  they  may,  the  Leulfliture  thought  it  expedient  to  declare 
to  what  amount  Virginia  fhouid  be  bound  for  payments  fi> 
made.  The  aft  for  this  purpjfe  was  pafl'ed  on  the  3d  o(  yanuarvy 
1780;  and  is*  entitled  "  An  a<fl  concernina;  n^jnios.paid  ;nto 
**  the  public  loan  office,  in  payment  of -B;/////j  debts." 

^  Scftion  I.  Whereas  by  an  adl  of  the  Gcacial  Afi'embly, 
•*  entitled  *  An  aft  for  fefqueftcring  Britijh  property,  enabling 
"  thofe  indebted  to  Britijb  fubjefts,  to  piy  ofFfuch  debts,  anti 
"  dircfting  t.*ic  proceedings  in  fuits  where  fuch  fubjefts  are 
•*  parties;"  it  is  among  other  things  provided,  that  it  ihall  and 
"  maybe  lawful  for  any  citizen  of  this  commonwealth,  owing 
"  money  to  a  fuhjeft  of  Great  Britain^  to  pay  the  fame,  or  any 
**  part  thereof,  from  time  to  time,  as  he  fhall  think  fit,  into  the 
*'  faid  loan  office,  taking  thereout  a  certificate  for  the  fame,  in . 
"  the  name  of  the  creditor ;  with  an  indorfement  under  the  h.ind 
**  of  the  commiflioner  of  the  faid  office',  expreffing  the  name  of 
^  the  payer ;  and  (hall  deliver  fuch  certificate  to  die  governor 
**  and  council,  whofe  receipt  (hall  difcharge  him  from  (o  much 
'*  of  the  debt;  and  the  Governor  and  Council  (hall,  inlikeman- 
*'  ner,  lay  before  the  General  Aflfembly,  once  in  every  year,  an 
"  account  of  thcfe  certificates,  fpecifying  the  names  of  the  per- 
^  fojif;,  by  and  for  whom  they  were  paid,  and  (hall  fee  tothcfafc 
"  keeping  of  the  fame,  fubjcft  to  the  future  di  reft  ion  of  the  Le- 
"  giflature. 

"  Seft.  2.  And  whereas  it  belongs  not  to  the  Legifiature  to 
"  decide  particular  queftions,  of  which  the  judiciary  havecogni- 
^  zance,  and  it  is  therefore  unfit  for  them  to  determine,  whether 
*'  ^he  payments  fo  made  into  the  loan  office,  as  aforefaid,  be  good 
"  or  void  between  the  creditor  and  debtor.  But  it  is  expedient 
^  to  declare  to  what  amount  this  commonwealth  may  be  bound 
"  for  the  payments  aforefaid.  Be  it  enaftcd  and  declared,  1  hat 
**  this  commonwealth  (hall,  at  no  time  nor  in  any  event  or  con- 
*'  tingency,  be  liable  to  any.perfon  or  perfons  whatfocver,  for 
**  any  fum,on  account  of  the  payments  aforefaid,  other  than  the 
"  value  thereof  when  reduced  by  tkcfcalc  of  dcj)rccia:ion,efta- 
«  bliihcd  by  one  other  aft  of  the  General  Allcmbly,  entitled 
«  An  aft  direfting  the  mode  of  adjufting  and  fettling  the- pay- 
ment 
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^  ment  of  certain  debts  and  contrafts,  and  for  other  pUrpofes,    17960 
^  with  intercft  thereon,  at  the  rate  of  fix  per  centum  per  an-  V.^»y^ 
^  num ;  any  law,  ufage,  cuftom,  or  any  adjudication  or  con* 
^  ftru£tion  of  the    firft  recited  adl  already  made,  or  hereaf- 
*  to  be  made  notwithftandine.'* 

On  the  part  of  the  Defendants^  it  h^s  been  alfo  urged,  that 
it  is  imniaterial  whether  the  payment- be  voluntary  or  compuU 
five^  becaiife  the  payer,  on  complying  with  the  dire£bions  of 
the  ad^  fhall  be  difeharged  from  fo  much  of  the  debt.  Be  it 
lb.    If  the  Legidature  lud  authority  to  make  the  ad,  the  Con- 

§refs  could,  by  treaty,  repeal  the  a6t,  and  annul  every  thing 
one  under  it.  This  leads  lis  to  confider  the  treaty  and  its  , 
operation^  Treaties  mult  be  conftrued  in  fuch  manner,  as  to 
eflfe^ate  the  intention  of  the  parties;  The  intention  is  to  be 
colle£led  from  the  letter  and  fpirit  of  the  inftrumenl,  and  may 
be  illuftrated  and  enforced  by  confiderations  dediicible  from  the 
fituation  of  the  parties ;  and  the  reaibnablenefs,  juftice,  and 
nature  of  the  thing,  for  which  providon  has  been  made.  The 
4th  article  of  the  treaty  gives  the  text,  and  runs  in  the  follow- 
ing words : 

^  It  is  agreed,  that  creditors  on  either  fide,  fhall  meet  with  no 
**  legal  impediment  to  the  recovery  of  the  full  value  in  flerling 
**  money,  of  all  bona  fide  debts  heretofore  contraftcd.^' 

The  phrafeoloey  made  ufe  of,  leaves  in  my  mind  no  room  to 
hefitate  as  to  the  Intention  of  the  partis.  The' terms  are  une- 
quivocal and  univerfal  in  their  fignification,  and  obvioufly 
jpoint  to  and  comprehend  all  creditor^,  and  all. debtors,  previ- 
oufly  to  the  3d  of  Septemkfr^  1783.  In  this  article  there  ap*. 
pears  to  be  a  fele£lion  of  expreilions  plain  and  extenfive  in 
their  \mport,  and  admirably  calculated  to  obviate  doubts,  to . 
remove  difficulties,  to  defigxiate  the  obje£ts,  and  afcertain  the 
intention  of  the  contending  powers,  and,  in  fhort,  to  meet  and 
provide  for  all  pofiible  cafes  that  could  arlfe  under  the  head  or 
debts.  The  words  **  creditors  on  either  fide,**  embrace  every 
dcfcriptton  of  creditors,  and  cannot  be  limited  or  narrowed 
down  to  fuch  only,  whofe  debtors  had  not  paid  into  the  loan 
•ffice  of  Virginia  •  Creditbrs  muft  have  debtors ;  debtors 
is  the  correlative  term.  Who  afe  thefc  debtors?  On  the 
part  of  the  Dcfendjints  in  error,  it  has  been  contended,  that 
Virginia  is  the  fubftituted  debtor,  fo  far  as  repeats  debtors, 
who  may  have  paid  moiTcy  into  the  loan  office  under  its 
lawSi  But  the  idea,  that  the.  treaty  may  be  fatisfied  by  fubfti-. 
tuting  the  flate  of  Flrginic  in  the  ftead  of  the  original  debtor, 
is  far  fetched,  and  altogether  inadmiffible.  The  terms  in 
Which  the  article  is  exprefled,  clearly  evince  a  contrary  inten- 
tion^ and  naturally  and  irrefiftably  carry  th^  mind  back  to  the 
\iii;;:inal  debtor;  for,  as  between  the  Brltijh  creditor  and  the 
VcL.  III.  Kk  flatc 
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1796  ftatc  of  f^irginlay  there  was  no  exprefs  and  prc-exifttng  ftipii- 
^.^^Y"^  lati'on  or  debt.  Befides,  whac  lawful  impediment  was  to  be 
removed  out  of  ihc  way  of  the  creditor,  if  Virginia  was  the 
fubftituted  or  fc*U*-created  debtor?  Did  this  claufc*nikke  A7r- 
£inia  liable  10  a  profccution  for  the  debt  ?  Is  Firginia  now 
fuable  by  (uch  Britijb  creditor?  Noj  he  would  in  fuch  cafe 
be  totally  rcmediiefs,  unlefs  the  nation  of  which  he  is  a  fubjeci, 
would  interpufe  in  his  behalf.  The  worc's  ^  (hall  meet  with 
no.  lawful  impediment,"  refer  to  Icgiflativc  afts,  and  every 
thing  done  under  them,  fo  far  as  tbe  creditor  might  beaSctSiea 
or  obilruiSled'in  iregard  either  to  his  remedy  or  right.  Ail 
lawful  impediments Tof  whatever  kind  they  might  be,  whether 
they  related  to  perfonal  difabilities,  or  confifcations,  fequef- 
trations,  or  payments  into  loan  offices  or  treafurics,  are  remo- 
ved.' No  iktt  of  any  ftate  legiflaiure,  and  no  payment  made 
under  fuch  'a&  into  the  pul>lic\*ofters,  (hall  obftrufi  the  credit- 
or in  his  courfe  of  recovery  againfi  his  debtor.  The  i£l  itfelf  is 
a  lawfiii  in:pcdimcnt,  and  therefore  is  repealed ;  the  payment 
under  the  a£t  is  alfo  a  lawful  impediment,  and  therefore  •!& 
made  void.  The  article  is  to  be  conftrued  according  to  the 
fubjtA  matter  or  nature  of  the  impediment ;  it  repeals  in  the 
firft  iniftHncc,  and  nullifies  in  the  fccond.  Unlefs  this  be  the 
conftrudlion,  it  is  not  true,  that  the  creditor  fhall  meet  with  no 
legal  in.pcdimcnt  to  the  recovery  ot  his  debt.  Does  not  the 
plea  in  the  prcfcn^  cafe  contradiA  t^c  treaty,, and  raifc  an  im- 
pediment if!  the  wav  of  recovery,  when  the  treaty  declares 
there  lh;rll  be  iK>ne  r  Payments  made  in  paper  money  into 
hxiti  ofiices,  and  treafurics,  were  the  principal  impediments 
to  be  removed,  and  mifchiefis  to  he  rcdrcfied.  The  article 
makes  provifion  accordingly.  It  flipulates,  that  the  creditor 
fiiall  xeco^r  the  Full  value  of  his  debt  in  fterling  money ;  here- 
by fccuiin^  and  guarding  him  agaihftall  payments  in  paper 
nuNiey.  Suppofe  the  creditor  ihould  call  on  Virginia  for  pay- 
m^nirr-whiit  would  it  bt— the  paper  money  paid  inta  the  looa 
officcf  or  its  value.  Woujd  this  be  a  compliance  with  the.  ar- 
licIiB  ?  In  the  one  cafe^  the  money  being  cried  down  4nd  dead, 
is  no  better  than  waftc  papery  and  in  the  other,  the  payment, 
when  reduced  by  the  t^ble  of  depreciation,  would  be  in* 
copfidcrable,  nd  in  many  cafes  not  more  than  (ix-pence 
tathe  pound;  Can  this  be  called  p;iymenC  to  the  full  va- 
hpe  oTthe  debt  ia  fterling  money  ?  The  ^^bfequent  exprcf- 
Don$  m  t!;c  article^  enforce  the  preceding  obfervations,  and 
oiark  the  will  atid  intention  of  the  contraA'ing  parties,  in 
chj  inoft  Clear  and  prccjie  terms.  ^  Theccmcluding  woirds  ore, 
^  M  kom^^*  debts  heretofore  contra^ed."  In  theconftruc- 
.tio»  ol  coueracls,^  words^  are  to  be  taken  in  their  natural  and 
cdbMJiMk  mcMM^  Mnlctifcmt  ^pjod  rcafoa  be  affigned,  to  &ew, 

that 
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that  tlicy  (houidbc  underftood  in  a  different  fcnfc.  Now,  if  a  1796» 
perfon,  in  reading  tbis  article,  fliould  take  the  words  in  thej(  K^^^^ 
common  meaning,  and  as  generally  underftood,  Qf>n\A  he  miftalce 
the  intention  of  the  parties  f  Their  Jcfign  iinqiieftionably 
was,  to  reftore  the  creditor  and  debtor  to  their  original  ftAtc, 
and  place  them  precifely  in  the  fituation  they  would  have  ftood, 
if  no  war  had  intervened,  or  aft  of  the  Legiflaturc  of  Virginia 
had  been  paiTed.  The  impediments  creat^id  by  Legiflatlve  afts, 
and  the  payments  made  in  purfuance  of  them,  and  all  the  evils 
growing  out  of  them,  were,  fij  far  as  refpefled  creditors  done 
away  and  cured.  This  is  the  only  way  in  which  all  lawful  im- 
pediments can  be  removed,  and  all  debts,  contrafted  before  the 
date  of  the  treaty,  can  be  recovered  to  thrir  fuli  value,  by  the 
creditors  againft  thfir  debtor*?.  It  has,  however,  been  urged, 
that  this  article  muft  be  reftrifted  to  debts*  exiftlng  and  due  at 
the  time  of  maicing  the  treaty  5  that  the  debt  in  qucftion  was 
dtfcharged,  becaufe  it  has  been  paid  into  the  Loan  OrUce,  agree- 
ably to  law  ;  and  that  thcrtreaty  ought  not  to  be  confcrued  (o  as 
to  renovate  or  revive  It.  To  enforce  this  objeftion,  the  rule 
laid  down  by  Vatulvr^^  relied  on,  "  that  the  flatc  of  things  at 
"  the  inftant  of  the  treaty,  is  to  be  held  legitimate,  and  any 
"  change  to  be  made  in  it  requires  an  exprefs  fpecification  in 
**  the  treaty ;  confequently  aft  things  not  menttencd  in  the 
"  treaty,  arc  to  remain  as  they  were  at  the  conclufion  of*  it." 
f^aiu  B.  4«  r.  a.f  %l.  Thenrft  part  of  the  objeftion  has  been 
already  anfwered;  for  it  is  within  both  the  letter  and  fpirit  of 
the  inftrument,  that  the  creditors  fliould  be  reinftated,  and,  of 
courfe,  that  the  debtors  fhould  be  liable  to  pay.  The  aft  of 
yirginia^  and  the  payment  under  it  have,  fo  Ur  as  the  creditor 
is  concerned,  no  operation,  and  are  void.  There  is  no  diffi- 
culty in  anfwering  the  objeftion  arifinnr  from  the  paflTage  in 
VatteL.  The  uniyerfality  of  the  terms  is  eqtial  to  an  exprefs 
fpecification  in  the  treaty,  and  indeed  includes  it.  For  it  is 
fair  and  conclufive  reafi>ning,  th.».i  if  afiy  defcripti''»n  of  debtors 
or  clafsof  cafes  was  intended  to  be  excepted,  it  v/ould  have 
been  fpecifled  in  the  inftrumcnt,  and  the  words,  "  that  crcdi- 
♦*  tors  on  either  fide^  fhall  meet  with  no  lawful  impediment  to 
**  the  recovery  of  the  full  value  in  ftcrling  money  of  all  debts 
**  heretofore  contrafted,'*  would  not  have  been  made  ufe  of  in 
.the  unqualified  manner,  in  .which  they  ftii^d  in  the  treaty. 
Another  article  in  the  treaty  now  under  review,  wiK  ferve  by 
way  of  illuftration. 

"Article  Vll.  There  fnallbe  a  firm  and  perpetual  peace 
•* between  his  J?r/Vtf««iViV4aiefty  andthefsiid  States,  and  between 
^  i!t\t,  fubjefts  of  the  one  and  the  citizens  of  the  other,  wherefore 
**  all  hbftilitie?  both  by  foa  and  land  ihall  then  immediaN'ly  ccaft* : 
^.all  prifoners  on  both  fides  ihall  befvit  at  liberty,  and  his  Britanrlc 
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1796*   ^^  Majcfty  (hally  wtth  all  convenient  fpeed,  and  without  cauf- 
^^  ing  any  deftruAion,  or  carrying  away  any  negroes  or  other 
(<  property  of  the  Anfirican  inhabitants,  withdraw  all  his  armies, 
^^garrifons  and  fleets  from  thefaid  United  States jznd  from  every 
'^port,  place  and  harbour  within  the  fame ;  leaving  in  all  fortifi- 
<^cations  the  AnurUan  artillery thaf  may  be  therein.    And  fliall 
^<  alfo  order  and  caufe  all  archives,  records,  deeds,  and  papers, 
<^ belonging  to  any  of  the  faid  States,  or  their  citizens, which  ia 
^  the  courie  of  the  war  may  have  fallen  into  the  hands  of  his  offi* 
^cers,  to  be  forthwith  reftored  and  delivered  tothe  proper  States 
<^  and  perfons  to  whom  they  belong. "    Would  it  be  an  objedion 
on  the  part  of  his  Britannic  Majefty,  that  the  ftate. of  things  a( 
the  inftant  of  the  treaty  is  to  be  held  legitimate,  and  apy  change 
to  be  made  in  it,  requires  an  exprefs  fpecification  ?     That  the 
forts  are  not  fpecified,  and  therefore  not  to  be  given  up  ?  The 
objedion  would  be  confidered  as  futile  and  evsiivet     The  an^ 
fwer  would  be,  that  there  is  no  doubt,  becaufe.  the  exprelEonf 
are  eeneral,  comprehend  the  forts,  and  are  equal  to  an  exprefs 
fpecification.     So  in  the  preft^nt  cafe,  the  univeriality  or  the 
terms  are  equal  to  a  fpecification  of  every  particular  debt,  or  an 
enumeration  of  every  creditor  and  debtort     It  is  the  fame  thing 
as  though  they  had  been  individually  named,     AH  the  creditors 
on  either  fide,  without  diftin£lion,  muft  have  been  contemplat-; 
ed  by  the  parties  in  the  fourth  article.     Almoft  every  word,  Se- 
parately taken,  is  expreffiveof  this  idea,  and  when  all  th6  words 
are  combined  and  taken  together,  ihey  remove  every  particle 
of  doubt.     But  if  the  clafs  of  Britijh  creditors,  who^  debtors 
have  paid  into  the  Loan  Office  of  Firginiay  are  not  compre* 
hended  in  the  fourth  article,  then  they  pafs  without  redrefs^ 
without  notice,  without  fo  much  as  a  recommendation  in  their 
favour.     The  thing   is   incredible.     Why  a  di(Kn£lion — ^why 
ihould  the  creditors,  whofe  debtors  paid  into  the  Loan  Office, 
be  in  a  worfe  fituation  than  the  creditors,  whofe  debtors  did 
not  thus  pay  ?     The  traders,  and  others  of  this  country,  were 
largely  indebted  to  the  merchants  of  Great  Britain.     To  pro- 
vide for  the  payment  of  thefe  debts,  and  give  fatisfa£lion  to  thi^ 
clafs  of'  fubjt£ts,  muft  have  been  a  matter  of '  primary  import- 
ance to  the  Britijb  miniftry.     This,  doubtiefs,  is  at  all  times, 
and  in  all  fituations,  an  objeA  of  moment  to  a  commercial 
country.     The  opulence,  refources,  and  power  of  the  Britijb 
nation,  may,  in  no  fmall  degree,  be  afcribed  to  its  commerce ; 
it  is   a  nation  of  manufacturers  and  merchants.     To  protect 
their  interefts  and  provide  for  the  payment  of  debts  due  to 
them,  efpecially  when  thofe  debts  amounted  to  an  immenfe  fum^ 
could  not  fail  of  arrefting  the  attention,  and  calling  forth  the 
utmofl  exertions  of  the  Britijh  cabinet.     A  meafure  of  this 
kind,  ic  is  eafy  to  perceive,  would  be  purfued  with  unremitting 
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diligence  and  ardour;  facrifices  would  be  made  to  enfurc  its  179b. 
fucccfs;  andy  perhaps^  nothing  (hort  of  extreme  nece/Tity  \^A^^\J 
would  induce  them  to  give  it  up.  But,  if  the  debts,  which 
have  beeii  confifcated,  or  paid  into  loan  offices,  or  treafuries,  be 
not  within  the  provifion  of  the  fourth  article,  then  a  numerous 
clafe  of  Britijh  merchants  arepafled  over  in  fllence,  aud  not  fo 
much  attended  to  as  the  loyalifts,  or  Americans^  who  attadied 
themfelves  to  the  caufe  of  nritain  during  the  war.  Is  it  a  fup- 
pofable  cafe,  that  the  Britijh  negociators  would  have  been 
more  regardful  of  the  interefts  of  the  loyalifts  than  of  their  own 
merchants  ?  That  they  would  make  a  difcrimination  between 
merchants,  when  in  a  national  and  political  view,  and  in  the 
eye  of  juftice,  they  were  equally  merritorious,  and  entitled  to 
receive  complete. (atisfa<Slion  for  their  debts?  No  line  fhould 
be  drawn  between  creditors  unlefs  it  be  found  in  the  treaty. 
The  treatv  does  not  make  it :  the  truth  is,  that  none  was  in- 
tended ;  for,  if  intended,  it  would  have  been  expreflfed.  The 
indefinite  and  fweepmg  terms  made  uft  of  by  the  parties,  fuch 
as  ^creditors  on  either  fide,  no  lawful  impediment  to  the  recove- 
ry of  the  full  value  in  fterling  money,  of  all  debts  heretofore 
contraded,"  exclude  the  idea  of  any  clafs  of  cafes  having  been 
intended  to  be  excepted,  and  explode  the  dodrine  of  conftruc- 
tive  difcrimination.  The  fourth  article  appears  to  me  to  come, 
within  the  firft  general  maxim  of  interpretation  laid  down  by 
f^atteL  .**  It  is  not  permitted  to  interpret  what  has  no  need  of 
**  interpretation.  When  an  aft  is  conceived  in  clear  and  pre- 
^  cife  termSi  vffaen  the  fenfe  Is  manlfeft,  and  leads  to  nothing 
^  abfurd,  there  can  be  no  reafon  to  refufe  the  fenfe  which  this 
•*  treaty  naturally  prefents.  To  goelfewherc  in  fearch  of  con- 
^  jeftures,  in  order  to  reftrain  or  extinguifh  it,  is  to  endeavour 
*^  to  elude  it.  If  this  dangerous  method  be  Once  admitted, 
•*  ther^  will  be  no  aft  which  it  will  not  render  ufelefs.  Let 
"  the  brjghteft  light  fliine  on  all  the  parts  of  the  piece,  let  it 
*<  be  exprefled  in  terms  the  moft  clear  and  determinate  i  all  this 
"  jQiall  be  of  no  ufe,  jf  it  be  allowed  to  fearch  for  foreign  rea- 
^  font,  in  order  to  maintain  what  cannot  be  found  in  the  fenfe  it 
*<  naturally  prefents."  P^attrff.  2.  rA.  17./263. 

To  proceed,  the  conftruftion  on  the  part  of  the  defendants 
excludes  mutuality.  The  debts  due  from  Britijh  fubjefts 
to  American  citizens  were  not  confifcared,  or  fequcftered,  or  . 
drawn  into  the  public  coffers.  They  were  left  untouched. 
Now,  if  all  the  Britijh  debtors  be  compelled  to  pay  their  -^r- 
rican  creditors,  and  a  part  onlv  of  the  American  debtors  be 
compelled  to  pay  their  Britijh  creditors,  there  will  not  be 
chat  mutuality  in  the  thing,  which  its  nature  and  juftice  re- 
quire. The  rule  in  fuch  cafe  fliould  work  both  ways :  Whereas 
peie  other  conftruftion  creates  mutuality,  and  proceeds  upon 
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1796.    indifcririfiinatlng   principles.     The   former  conftruftion  doe« 
^nyvg;  violence  to  the  letter  and  fpirit  of  the  inftrument;  the  latter 
flows  eafily  and  naturally  out  of  it. 

It  has  D?en  made  a  queftion,  whether  the  confifcation  of 
debts,  which  were  contraded  by  individuals  of  different  nations 
in  tinic  of  peace,  and  remain  due  to  individuals  of  the  enemy 
in  time  of  war,  is  au^horifcd  by  the  law  of  nations  among  ci- 
vilized ftates  ?  I  ihall  not,  however,  controvert  the  pofition, 
that,  by  the  rigour  of  the  law  of  nations,  debts  of  the  dcfcrip- 
tion  jull  mentioned,  may  be  conftfcated.  This  rule  has  by 
fome  been  confidered  as  a  relift  o(  barbarifm;  it  is  certainly  a 
hard  one,  and  cannot  continue  long  among  commercial  na- 
tions 5  indeed,  it  ought  not  to  have  cxifted  among  any  nations, 
and,  perhaps,  is  generally  exploded  at  the'prefcnt  day  in  Eu- 
rope. Hear  the  language  of  Vattell  on  this  fubjedl,  B.  3, 
^ c.  5./  77.  "But  at  prcfent,  in  regard  to  the  advanUge 
^  and  tafety  of  commerce,  all  the  fovcreigns  of  Europe  have 
•*  departed  from  this  rigor.  And  as  this  cuftom  has  been  ge- 
**  nerally  received,  he  who  (hould  aft' contrary  to  it,  would  in- 
**  jure  the  public  faith ;  for  ftrangers  tnifted  his  fubjefts  only 
"  from  a  firm  perfuafion,  that  Sic  general  cuftom  would  be 
**  obfcrvcd.  The  ftate  does  not  fo  much  as  touch  the  fuihs 
^  which  it  owes  to  the  enemy.  Every  where,  in  cafe  of  war, 
"  funds  credited  to  the  public  are  exempt  from  confifcation, 
•*  and  feizure."  The  Lcgiflators  pf  Virginia^  who  made  the 
ad,  which  has  been  pleaded  in  bar,  lay  down  the  doftrine  re- 
lative to  this  point,  in  ftrong  and  unequivocal  terms.  For, 
they  exprefsly  declare,  that  the  law  and  ufages  ef  nations  re- 
quire, thac  debts  (hould  not  be  confifcated.  If  the  enemy 
fhould,  in  the  firft  inftance,  direft  a  confifcation  of  debts,  re- 
taliation'might  in  fuch  cafe  be  a  proper  andjuftifiabic  mea- 
fure.  The  truth  is,  that  the  confifcation  ofdebts  is  at  once 
unjuft  and  impolitic;  it  dcftroys  confi'lencc,  violates  good 
faich,  and  injures  the  interefts  of  commerce  5  it  is  alfo  unpro* 
dudlive,  and  in  moft  cafes  imprafticable.  Ingenious  writers 
have  endeavoured  to  defend  the  do6lrine  on  tlie  gr6und,  that 
the  confifcation  of  debts  weakens  the  enemy  and  enriches'  our- 
felves.  The  firft  is  not  true,  becaufc  remittances  are  leidom, 
if  ever,  made  during  a  war,  and  the  fccond  generally  proves' 
unprofitable,  when  attempted  .to  be  carried  into  pra6b*ce. 
The  gain  is,  at  fnoft,  temporary,  and  inconfiderable  5  where- 
as the  ifijurv  is  certain  and  incalculable,  and  the  ignominy 
great  and  laillng.  Hifiory  furni(hes  a  remarkable  inftance  in 
I'jpport  iind  illuftratioB  of  the  foregoing  remarks.  For,  in  the 
Var  thar  broke  out  between  France  and  S^ain  in  theyear  1684, 
his  Catholic  Majefty  endeavoured  to  fcixe  the  effects  of  the 
fubjccts  of /*rj«r<   in  his  kingdom;  but  the  attempt  proved 
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abortive,  for  not  one  Spanijh  afrent  or  factor  violated  his  truft,     1796* 
or  betrayed  his  French  principal  or  correfpondent.    If  the  pay-  C^y^ 
ments,  which  havebeen  made  into  the  loan  office,  purfuant  to  tne 
afl  of  Firginioy  (hould  be  fcaled  according  to  a  fubfequent  act 
of  that  ftate,  they  would  not,  it  is  probable,  amount  to  a  very' 
large   fum.     Other  reafons   in  fupport  of  the  doctrine  have 
been  affigned,   namely,  that  the  confifcation  of  debts  operates 
as  an  indemnity  for  paft  lofles,  and  a  fecurity  aginft  future  in- 
juries ;  but  they  do  not  appear  to  mc   to  be  more  folid  than 
thofe  alread  V  mentioned.     Confifcation  of  debts  is  confidered 
a  difreputable  thing  among  civilized  nations  of  the  prefent  day; 
and  indeed  nothing  is  more  ftronglv  evincive  of  this  truth,' 
than  that  it  has  gone  into  general  defTuetude,  and  whenever 
put   into  practice)   provifion  is  made  by  the  treaty,  which 
terminates  the  war,  for  the  mutual  and  complete  reftoration 
of  contracts  and  payment  of  debts.     1  feel  no  hefitation  in 
declaring,  that  it  has  always  appeared  to  me  to  be  incom- 
patible   with   thq    principles    of  juftice    and    policyf    that 
contra£b   entered   into  by  individuals  of  different  nations, 
fhould  be  violated  by  their  refpe£live  governments  in  confe- 
quence  of  national  quarrels  and   hoftilities.      National  dif- 
ferences fliould  not  affed  private  bargains.     The  confidence, 
both  of  an  individual  and  nattpnal  nature,  on  which  the  con-  ' 
traAs  were  founded,  ought  to  be  prefer ved  inviolate.    Is  not 
this  the  language  of  honefly  and  honor  f  Does  not  the  fenti- 
ment  correfpond  with  the  principles  of  juftice,  and  the  dic- 
tates of  the  moral  fenfc  ?    Iti  (hort,  is  it  not  the  refult  of  right 
reafon  and  natural  equity?     The  relation,  which  the  parties 
ftood  in  to  each  other  atr  the  time  of  contraAing  thefe  debts, 
ought  not  to  pafs  without  notice.     The  debts  were  contraAed 
while  the  creditors  and  debtors  were  fubjefls  of  the  fame 
king,  and  children  of  the  fame  family.     They  were  made  un- 
der the  fandion  of  laws  common  to,  and  binding  on,  both.    A 
revolution-war  could  not,  like  other  wars,  be  torefeen  or  cal- 
culated upon.     The  thing  was  improbable.     No  one,  at  the 
time  that  the  debts  were  contra£ted,  had  any  idea  of  a  fevc- 
rance  or  difmemberment  of  the  empire,  by  which  peribns, 
who'  had  been  united  under  one  fyflcm  of  civil  polity,  fhould 
he  to/n  afunder)  and  become  enemies  for  a  tipfie,  and,  perhaps, 
aliens  forever.     Contrails  erttercd  into  in  fuch  a  ftate  of  things 
ought  to  be  facredly  regarded.     Inviolability  feems  to  be  at^ 
tached  to  thenK     Confidering  then  the  ufages  of  civilized  na- 
tions, and  the  opinion  of  modern  writers,  relative  to  confifca- 
tion, and  alfo  the  circumftances  under  whiph  thefe  debts  were 
contracted,  wc  ought  to  take  the  expref&ons  in  this  fourth  ar- 
ticle in  their  moft  cxtcnfive  fenfe.     We  ought  to  admiit  of  no 
tomment,  chat  v/ill  narrow  and  reftrlA  their  operation  and 
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1796.  import.  The  conftrufilon  of  a  treaty  made  in  favor  of  fucfi 
O-y-O  credirors,  and  for  the  reftoration  and  enforcement  of  pre-exift- 
in^  contra£lS}  ought  to  be  liberal  and  benign.  For  thefe  rea- 
fons  chi&  claufe  in  the  treaty  deferves  the  utmoft  latitude  o( 
expofition*  The  fourth  article  embraces  all  creditors,  extends 
to  ali  pre-exifting  debts,  removes  all  lawful  impediments,  re- 
peal the  legiflativc  a£t  of  Firginiaj  which  has  been  pleaded 
in  bar,  and  with  regard  to  the  creditor  annuls  every  thing  done 
under  it.  This  article  reinilates  the  parties ;  the  creditor  and 
debtor  before  the  war,  are  creditor  and  debtor  fmccj'as  they 
flood  then,  they  ftand  now.  To  prevent  miftakes,  it  is  to  be 
undsrftood,  that  my  argument  embraces  none  but  lawful  im- 
pediments within  the  meaning  of  the  treaty,  fuch  as  legiflative 
uc^s,  and  payments  under  them  into  loan  offices  and  treafuries^ 
An  impediment  created  by  law  ftands  on  different  irround* from 
an  impediment  created  by  the  creditor.  To  conclude :  I  am 
of  opinion,  that  the  demurrer  ought  to  have  been  fuftaintd  ^ 
and,  of  courfe,  that  the  judgment  rendered  in  the  court  below, 
is  erroneous ;  and  muft  be  reverfed. 

Ir£dell,  7«/?/^*.  In  deliverir^my  opinion  on  this  impor- 
tant cafe,  I  M  myfelf  deeply  a^Aed  by  the  awful  fitUatioif 
in  which  I  ftand.  The  uncommon  magnitude  of  the  fubjed^ 
its  novelty,  the  high  expedation  it  has  excited,  and  the  con- 
fequences  with  which  a  decifion  maybe  attended,  have  all  im*- 
prcfled  me  with  their  fulleft  force.  I  have  trembled  left  by  ail 
ill  informed  or  precipitate  opinion  of  mine,  either  the  honour^ 
the  intcreft,  or  the  fafety  of  the  Vnired  Stater  Oxould  fuflfer  or 

bd 

•  7'«(?^  TiiuiLL,  (one  of  the  Judges  who  decided  the  origi- 
nal caufe)  in  conformiiy  to  a  pra^ice  which  the  Judges  of  this  court 
hmve  generally  purfoedy  forbore  taking  any  part  in  this  deciiion,  as  a 
Judgc^npon  the  prefent  wrVr  of  error,  having  declared  from  the  firft  be 
meant  only  to  do  ib,  io  cafe  of  an  equal  diviHon  of  opinion  among  the 
other  Judges.  Bur  he  obfervcd,  that  he  thought  there  would  be  no  im-« 
propriety  in  hit  reading  in  his  place  the  reafons  he  had  given  in  fnpport 
of  the  judgment  in  the  Circuit  Court^  a  pratftice  exprefsly  authorised 
in  the  cafe  of  the  Diftric^  Jt>dge,  upon  an  appeul  to  the  Circuit  Court 
from  his  own  decifion  ;  tho'  he  is  ai  the  fame  lime  excluded  from  vot- 
ing. Znd  Judge  /rr^W/ added,  that  upon  confulting  his  brethren  on  the 
^^■»iclK  ihey  had  acquicfced  in  the  propriety  of  this  proceeding.  H^ 
therefore  read  thcfe  reafons  in  his  place,  fo  far  as  tht^y  refpe^ed  the 
ibi^ic  fuBjeA  of  di  feu  (Con  in  both  courts,  which  was  only  as  to  the  cf- 
**S*^^  of  payments  into  the  ireafury.  every  other  point  in  conteft  in  thd 
Circuit  Court  having  been  relinqoifhed. 

It  is,  however,  thought  proper  on  this  occalton,  to  pnblilh  the  whole 
of  the  argument  as  delivered  m  the  Ciicuit  Court,  there  being  foine  otv? 
fervau"Dson  that  part  of  the  fubjedl  that  was  relinquifhed  which,  it 
ii  copceived,  fcive  to  illuftraic  the  great  topic  of  controverfy  that 
occaliooed  the  prefent. writ  of  error. 

The  Judge,  after  reading  his  opinion,  at  delivered  in  the  conrt  belowi 
aduifd,  that  it  hud  not  been  changed  by  any  thiag  x^bich  had  ^>cc  urrcd,  Ijl 
arguing  the  cafe  oii  the  prefent  writ  of  error. 
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\ft  endangered  on  the  one  band,  or  the  juft  rights  and  proper  1 796. 
fecurit^  of  any  individual  on  the  other.  In  endeavouring  to  ^««-^/-^ 
form  the  opinion  1  fliall  now  deliver,  I  am  fure  the  great  object 
of  my  heart  has  been  to.  difcover  the  tru\e  principles  upon 
which  a  decifion  ought  to  be  given,  unbiafied  by  any  other  con- 
fideration  than  the  moft  facred  regard  to  juftice.  Happy 
Ihould  I  have  thoqght  oiyfelf,  if  1  could  as  confidently  have 
relied  oh  a  ftrength  of  ad}ilities  equal  to  the  greatnefs  of  the 
occafion. 

The  caufe  has  been  fpoken  to,  at  the  bar,  with  a  degree  of 
ability  equal  to  any  occaiion.  However  painfully  I  mav  at 
any  time  reflect  on  the  Inadequacy  of  my  own  talents,  I  (hall 
as  long  as  I  live  remember  with  pleafure  and  refpe£l..the  argu- 
ments which  I  have  heard  on  this  cafe:  they  have  difcovered 
an  ingenuity,  a  depth  of  inveftigation,  and  a  power  of  re^^on- 
ing  fully  equal  to  any  thing  I  have  ever  witnefled,  and  (bme  of 
them  have  been  adorned  with  a  fplendor  of  eloquence  fur- 
paffing  what  I  have  ever  felt  before.  Fatigue  has  given  way 
under  its  influence,  and  the  heart  has  been  warmed^  while  the 
underftanding  has  been  inftriifted. 

The  adign  now  before  the  court  is  an  a&ion  of  debt, 
brought  by  a  Britijh  croditot  againft  an  Jmirican  debtor,  to 
recover  upon  a  bond  executed  before  the  late  war» 

To  this  zQ\ov\  there  are  five  pleas^  iTubftantially  as  follow. 

The  ift,  a  plea  of  pa3m[ient,  on  which  iflue  is  joined,  but 
not  now  before  the  court,  and  which  is  to  be  tried  by  a  jury,  iii 
cafe  judgment'  be  given  for  the  Plaintiff  Upon  the  legal  qucf- 
tjons  ariung  on  the  other  pleas,  fo  as  to  entitle  him  to  try  the 
the  ifTucw 

The  id  is  a  plea  of  a  payment  into  the  treafury  of  the  State, 
of  part  of  the  debt,  under'  an  aft  of  aflembly  of  the  aoth  of 
O^lober^  ^777* 

The  3d,  pica  is  grounded  oh  two  adls  of  afTembly :  One  of 
May  ij^gy  under  which  it  is  alledged  that  the  debt  in  queilion 
became  forfeited  to  the  State  j  the  other  of  May  178a,  which 
is  relied  on  as  a  bar  to  the  recovery.  The  former  part  of  the 
plea  I  underfland  to  be  given  up  by  the  defen(*ant's  counfcl, 
and  certainly  with  ^reat  propriety,  becaufe  debcsarc  exprefsly 
excepted  in  the  a£l  it  refers  to. 

The  4th  plea  alledges  a  non-compliance  with  the  ^treaty  On 
the  part  of  Gre^t  Britain^  and,  therefore,  that  the  Briti/hcrc 
ditor  cannot  now  recover  a  benefit  under  the'  fame  treaty.  It 
alfo  alledges  ads  of  hoftility  by  Great  Britain  fince  tbe  peace, 
as  likewife  forming  a  bar,ia.the  recovery  of  the  Plainiift,  who 
is  a\BriVi^  creditor. 

The  5th  plea  is,  that  this  debt  was  abfblqtely  annulled  by 

ifhe  change  of  government.     This  alfo  I  underftand  to  have 
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1,796.  been  given  up  in  the  courfc  of  the  argument,  and  undoubtedly 
•^-/-^^  it  is  not  tenable. 

The  only  pleas,  therefore,  for  us  to  confider,  are  the  fecond, 
part  (5f  the  third,  and  the  fourth,  Every  thing  I  hav«  to  fay  on 
that  part  of  the  3d,  not  relinquifhed,  admitting  the  fuUeft  ope* 
ration  of  the  a£i  of  178a,  as  intending  to  affe£t  Britijh  creditors 
themfelves,  as  well  as  a£goees,  which  does  not  appear  to  me  to 
have  formed  any  part  of  its  ohjedi,  will  appear  from  my  obfer- 
vations  on  the  fecond  plea;  and,  therefore,  to  prevent  unnecefla- 
ry  repetition,  I  (hall  not  confider  it  feparately  by  itfelf. 

It  feems  proper  to  fpeak  of  the  fourth  plba  firft,  becaufe,  if 
that  can  be  maintained,  it  is  altogether  immaterial  to  confider 
cither  of  the  others. 

I  am  clearly  of  opinion,  that  the  fourth  plea  is  not  maintain- 
able. 

ft  is  grounded  on  two' allegations. 

ift.  The  1)reach  of  the  treaty  by  Gnat  Britain^  as  alledged 
in  the  plea. 

2d.  New  a£ts  of  hoftility  on  the  part  of  that  kingdom. 

I.  In  regard  to  the  firfb,  I  confider  the  law  of  nations  to  be 
decided  as  to  the  following  pofition,  viz : 

^  That^if  a  tre  ity  be  broken  by  one  of  the  contracting  par- 
*<  ties  it  become^  (in  the  expreffive  language  of  the  law)  not 
^  ahfslutely  void^  but  voidable^  and  voidahhy  not  at  the  option 
♦*  of  any  individual  of  the  contrafling  country  injured,  however 
**  much  he  may  be  affeik'd  by  it,  but  at  toe  option  of  thefo^ 
**  Vf  reign  power  of  that  country ^  of  which  fuch  individual  ts  a 
"  member'\  Tm  authorities,  I  cnink,  arc  full  and  decifive  to 
that  efFeft.  Gronusy  b,  a.  r.  15./  15.  ib.  b.  3.  c.  3a 
/  35^  361  37»  38-  3.  Burl.  p.  35^  part  4.  c.  14.  inf.  8. 
Fattelj  b.  4,  r.  4.  /  54. 

The  gentlemen  for  the  defendant,  taking  hold  of  fome  par- 
ticular expreflions,  without  regarding  the  whole  of  thefe  au- 
thorities, and  confidering  the  reafon  of  ihem,  have  argued,  that 
true,  in  the  prefent  inftance  (^for  example)  Congrefs  might 
have  re:nitted  the  infra^ion,  but.not  having  done  fo,  the  Plain- 
ti^  h  barfed  for  the  prefent,  however  he  might  be  teftored  to 
the  ri^ht,  in  cafe  the  infrafiion  (ho uld.  hereafter  be  adually 
remitted. 

But  to  me  it  is  very  evident,  that  fuch  a  pofition  is  not 
maintainable,  either  by  the  authorities  I  have  recited,  or  the 
reafi»n  of  the  thin|;« 

The  words  of  Grotius  arc  pointed  and  exprefs  to  (hew,  not 
that  the  treaty  (halt  be  reputed  broken  until  a  remiffion  it  a&u^ 
ally  pronounced  by  the  injured  party ^  but  that  it  fliall  hot  be  re- 
puted as  broken,  until  the  injured  party  ihall  think  proper  ac^ 
tually  to  pronounce  it  broken  j  and  it  is  remarkable  that  his 

words 
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words  to  this  cffeft,  are  calculated  for  the  very  purpofc  of  re-    1796. 
moving  any  dodbts  which  other  more  general  expreffioiis  might  \^^>n\J 
occafibn.     His  words  arc: 

**  When  there  is  treachery  on  one  fide,  it  is  certainly  at  the 
**  choiceof  the  innocent  party  to  Ifc  thi  peace  fubfift;  as  Scipi& 
**  did  formerly  after  many  perfidious  anions  of  the  Carthage^ 
**  nians.  Becaufc  ,no  man,  by  doins  contrary  to  his  obliga- 
"  tion,  can  thereby  difcharge  himfclf  from  if.  For  though 
^  it  is  exprcfled,  tnat  by  fucb  a  fat<ft  th;:  peace  (hsll  be  reputed 
•*  as  broken,  yet  this  claufe  is  to  he  under/food  only  in  favour  of 
**  the  innocenty  if  he  thinks  fit  to  make  ufe  of  it.**     Grotius. 

h.  3.  c.  ao./  38. 

I'he  whole  claufe  of  Fattel  is  fubftantially  to  the- fame  pur- 
pofe;  and,  therefore,  where  in  one  part  of  the  claufe  he  fays, 
**  the  offended  tarty  may  remit  the  infraSfion  committed^*  this  ' 
muft  be  understood,  to  make  the  whole  confident,  a  remiffion 
not  arifing  from  an  exprefs  declaration,  but  from  a  tacit  ac~ 
quiefcence  in  the  breach.  Ocherwife,  what  becomes  of  the 
words  ? — ^^  but  if  he  chufes  not  to  come  to  a  rupture,  the 
^  treaty  remains  valid  and  obligatory^'*  The  trenty,  thcre-t 
fore,  muft  remain  valid  and  obligatory,  until  the  power,  au- 
th^rifed  to  come  to  a  rupture,  does  con>e  to  it. 

The  fame  obfervations  apply  to  Burlamaqui^  who  cxprcflcs 
himfelf  more  generally,  but  ftates  fubftantially  the  fame  doc- 
trine.  His  expreflion  is,  ^*  it  is  at  the  choice  of  the  innocent 
**  party  to  let  the  peace  fubfift,"  which  certainly  d^es  no:  re- 
quire a  pofitive  declaration  that  it  {hall  fubfift. 

This  doflrine  appears  to  me  to  be  grounded  on  the  higheft 
reafoiv  It  is  undoubtedly  CiUe,  that  each  nation  is  considered 
as  a  moral  perfon,  and  the  wclf;  re  an^  intereft  of  all  the  in- 
dividuals of  tMt  nation,  fo  far  as  theyrhay  be  affeftcd  by  its 
concerns  with  foreign  nations,  are  in  each  country  entruftcd 
to  fome  particular  power  authorifed  to  negociate  v/ith  them, 
or  to  fpeak  the  fenfe  of  the  nation  on  any  emergency. 

When  any  individual,  therefore,  of  any  nation,  has  caufe  of 
complaint  agaioft  another  nation,  or  any  individual  of  it,  not 
immediately  amenable  to  the  authority  of  his  own,  he  may  com- 
plain to  that  power  in  his  own  nation,  which  is  cntrufted  with 
the  fovereignty  of  it  as  to  foreign  negocistions,  and  he  will  be 
enitled  to  all  die  redrefs  which  the  nature  of  his  cafe  requircf, 
and  the  fiutation  of  his  own  country  will  enable  him  to  obtain. 

The  people  of  the  United  States^  in  their  prefent  Conftitu- 
tion,  have  devolved  on  the  Prefident  and  Senate,  the  power  of' 
making  treaties;  and  upon  Congrefs,  the  power  of  declaring 
war. 

To  one  or  other  of  thefe  powers,  in  cafe  of  an  infracliotf  of 
a  treaty  that  has  been  entered  into  with  the  UnitedrStafeSy  I 
apprehend  application  is  to  be  made.  Upon 
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1796.        Upon  fuch  an  application  various  important  confiderations 
'^V"*»-^  would  ncccflarily  occur. 

1.  Whether  the  treaty  was  firft  violated  on  the  part  of  the 
United  States^  er  on  that  of  the  other  contrading  power  ? 

2.  Whether,  if  firft  violated  by  the  latter,  it  was  a  violation 
in  an  important  or  an  inconfiderable  article;  whetlier  the  vio- 
lation was  by  defign  or  accident,  or  owing  to  unforefeen  obfta- 
cles  i  whether,  in  ihort,  it  was  wholly  or  partially  witlK>ut  ex- 
cufe? 

3.  Whether,  admitting  it  was  cither,  it  was  a  matter  for 
which  compenfation  could  be  made,  or  otherwife  ? 

4.  Whether  the  injury  was  of  fuch  a  nature  as  to  admit  of 
negociation,  or  to  require  immediate  facisfii£lion,  peremptorily 
ana  without  delay  ? 

5.  Whether,  if  the  circumftances  in  all  other  cafes  juftified 
it,  it  was  advifeable,  upon  an  extenfive  view  and  wife  eftima- 
tion  of  all  the  relative  circumftances  of  the  United  States^  tp 
declare  the  treaty  brokeny  and  of  courfe  void\  for  though  the  party 
firftjbrcakmg  the  treaty  cannot  m^ke  it  abfolutely  vudjh\it\t\% 
only  voidable  at  the  cle£tion  of  the  injured  party,  yet  when  tliat 
elciflion  is  made,  by  declaring  the  treaty  void,  I  conceive  it  is 
totally  fo  as  to  both  parties,  and  that  all  rights  enjoyed  under 
the  treaty  are  abfolutely  annulled,  as  if  no  ftipulation  had  bec;;i 
made  for  them  ? 

Thefe  are  confiderations  of  policy,  confiderations  of  extreme 
magnitude,  and  certainly  entirely  incompetent  to  the  examina* 
tion  and  decifion  of  a  Court  of  Juftice. 

Miferable  and  difgraceful  indeed,  would  be  the  fituation  of 
the  citizens  of  the  United  States^  if  they  were  obliged  ta  com- 
ply with  a  treaty  on  their  part,  and  had  no  means  of  redrefs  for 
a  non-compliance  by  the  other  contracting  power. 

But  they  have,  and  the  law  of  nations  points  out  the  remedy. 
The  remedy  depends  on  the  difcretion  and  fenfc  of  duty  of  the^r 
own  government. 

This  plea  is  therefore  defe^iye,  fo  far  as  concerns  the  breach 
of  the  treaty,  not  becaule  this  court  hath  no  cognizance  of  a 
breach  of  treaty,  but  bccaufe  by  th^  law  of  nations,  we  have 
TK>  authority  upon  any  information  or  conccffions  of  any  indivi- 
duals, to  confider  or  declare  itbroken^  bAit  our  judgment  mu<l 
be  grounded  on  the  folenui  declaration  of  Gongrefs  alone,  (to 
whom,  1  conceive,  the  authorjty  is  entruiled)  given  for  the 
very  purpofe  of  vacating  the  treaty  on  the  principles  I  have 
ftatcd.  The  paper  tranfmitted  by  order  of  Congrefs,  to  the 
Executive  of  Firginia^  on  the  fubjcdi  of  a  violation  complain- 
ed .of  on  the  part  of  the  Britijhy  certainly  cannot  amount  to  fo 
much,  efpecially  as  there  i«  another  paper  of  theirs  in  the  year 
1^87,  tranfmitted  to  the  diflercnt  States,  complaining  of  viola- 
tions 
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tions  on  our  part.     They  have  pronounced  no  folenrin  decifion,    179^* 
which  committed  the  fim  infraftion ;  much  lefs  have  they  de-  V^^vx^ 
dared  that  in  cbnfequence  of  the  infrafHon*  on  the  part  of  the 
Britifl>y  thty  chofc  that  the  treaty  (houid  be  annulled 

But  it  IS  fatd  that  a  declaration  by  Congrefs,  that  the  treaty 
was  broken  by  Great  Britain^  would  be  exercifing  a  judicial 
power,  which  by  the  Conftitution  in  all  cafes  of  treaties  is  de- 
volved on  the  Judges. 

Surely  fuch  a  thing  was  never  in  the  contemplation  of  the 
Conftitution.  If  it  was,  a  method  is  ftill  wanting  by  which 
it  could  be  executed  5  for,  if  we  are  to  declare,  whether  Great 
Britain  or  the  United  States^  have  violated  a  treaty,  *  we  ought 
to  have  fome  way  of  bringing  both  the  parties  before  us. 

The  method  contended  for  by  the  defendaf!l*5  counfel  is  very 
ill  fijited  to  another  pat:t  of  jtheir  dofirine,  vAich  is  certainly 
right^  that  a  nation  is  a  moral  perfon,  and  that  the  a(^  of  a  fove- 
reign  power  to  whom  its  foreign  concerns  arc  entrufted,  is  the 
aft  of  every  individual  of  that  nation,  becaufe  he  reprefents  the 
wholes 

But  in  this  cafe,  the  King  of  Gr^at  Britain  does  not  aft  on 
behalf  of  the  plaintiff,  his  JTubjeft,  and  the  United  States  on  be- 
half of  the  defendants,  their  citizens ;  but  the  plaintiff*  is  alledged 
to  reprefent  the  fovereignty  of  the  United  States^  a  dignit)j  for 
aught  I  know,  of  which  they  may  be  rcfpeftivcly  worthy,'but 
which  ceriainly  does  not  either  politically  or  judicially  belong 
to  them. 

The  Judiciary  is  undoubtedly  to  determine  in  all  cafes  in 
law  and  equity,  coming  before  them  concerning  treaties. 

The  fubje^  of  treaties.  Gentlemen  truly  fay,  is  to  be  deter- 
mined by  ^he  law  of  nations. 

It  is  a  part  of  the  law  of  nations,  that  if  a  treaty  he  violated 
by  otic  party,  it  rs  at  the.option  of  the  other  party,  if  innocejft, 
to  declare,  in  confequence  of  the  breach,  that  the  treaty  is  void. 

If  Congrefs,  therefore,,  (who,  I  conceive,  alone  have  fuch 
author ity,un(fer  our  Government)  (ball  make  fuch  a  declara- 
tion, in  any  cafe  like  the  prefent,  I  ftiall  deem  it  my  duty  to 
regard  the  treaty  as  void^  and  then  to  forbear  any  fhare  in  exe- 
cuting it  a?  a  Judge. 

But  the  fame  law  of  nations  tells  me,  that  until  that  declara- 
tion be  made,,  I  muft  regafd  it  (\n  the  language  of  the  lawj 
vaHd  and  obligatory. 

The  aJmiffion  of  tjic  faft,  ftated  in  the  plcn,  cannot  betaken 
as  aii  admiflion  that  thefah  isJlriSfly  true^  becaufe  the  plain- 
tiff had  no  way  of  avoiding  the  plea  but  by  a  demurrer,  whe- 
ther it  was  true  or  not.  If  it  was  well  pleaded,  it  is  an  admiffion 
of  the  entire  truth,  but  not  othcrwife.  For  the  rcafons  I  have 
given,  it  is  clear  to  me  that  It  is  not  well  pleaded. 

2.  In 
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2.  In  regard  to  the  fecond  branch  of  this  plea,  new  aAs  of 
hoftility,  if  meant  as  conftituting  a  breach,  ("which  I  don't  un- 
derftand  it  to  be^  the  obfervattons  I  have  already  made  will 
equally  apply  to  this  part  of  the  plea.  If  meant  as  a  proof,  that 
a  war  in  hAy  tho*  not^in  name  fubfifts,  and  therefore  that  the 
plaintifF  is  an  alien  enemy,  the  fame  obfervations  will  apply  ftill 
more  forcibly  We  mult  receive  a  declaration,  that  we  are  in 
a  ftate  of  war,  from  ^hat  part  of  the  fovereignty  of  the  union  to 
which  that  important  fubjeft  is  entrufted.  We  certainly  want 
fomc  better  information  of  the  fa6t  than  we  have  at  prefcnt.— 
However,  this  point  feems  fo  clear,  that  the  defendant's  counfei 
very  faintly  attempted  to  maintain  this  idea  of  the  cafe. 

1  conclude,  therefore,  for  thefe  reafons,  that  there  is  nothing 
in  the  4th  plea  which  is  a  bar  to  the  plaintiiF's  a£tion. 

The  great  difficulty  of  the  cafe  arifes  from  the  fecond  plea.^ 
This  is  the  only  part  of  the  cafe,  about  which  I  have,  from  the 
beginning,  entertained  any  doubt.  And  1  muft  confcfs,  I  have 
had  very  great  doubts,  indeed,  on  this  fubje<3:.  Mv  opinion 
has  varied  more  than  once  in  regard  to  it.  I  have  endeavoured 
to  come  to  a  conclufion  byanalyfmg  it  in  all  its  parts;  and  the 
lefult  of  my  inveftigation  has  been,  according  to  the  beft  judg- 
ment I  am  capable  of  forming,  upon  the  moft  deliberate  exami- 
nation, that  the  plea  is  fupportable.  My  reafons  for  this  opi- 
nion, I  muft  give  at  confiderable  length,  in  order  to  fhew  it  is 
not  a  ralh  one,  and  that  Gentlemen  may  be  enabled  in  the  fu- 
ture progrcfs  of  this  cafe,  more  eafily  to  detcfl  my  errors,  if  I 
fhould  have  committed  any. 

I  will  divide  the  corfideration  of  the.  plea  into  two  points: 

X.  Whether  the  pica  would  have  been  a  bar  if  this  cafe  had 
.  fiood  independently  of  the  treaty  ? 

2.  Whether  the  treaty  deftroys  the  operation  of  the  plea  f 

In  confidering  the  firft  i)oint,  \  {hall,  for  the  greater  pcrfpi- 
^uity,  conlider  it  under  the  following  heads : 

1.  Whether  the  Legiflarure  of  this  State  had  a  right,  agrea- 
ble  to  the  law  of  nations,  to  con fifcate  the  debt  in  queftion  ? 

2.  Whether,  admitting  that  the  Legiflature  had  not  a  right, 
agreabiy  to  the  law  of  nations,  to  confifcatc  the  debt,  yet  if 
they  in  fa£l  did  fp,  it  would  not,  while  it  remained  unrepealed 
by  any  fubfequent,  .fufficient  authority,  have  been  valid  and 
obligatory  within  the  limits  of  the  State,  fo  as  to  bar  any  fuit 
for  the  recovery  pf  the  debt  ? 

3.  Whether,  if  it  (hall  be  confidered  that  the  Legiflature  di* 
pot  wholly  confifcatc  the  debt,  foas  totally  to  extinguifb  all  right 
in  the  creditor,  (as  1  apprehend  they  clearly  did  not)  but  only 
fcquefler  it  under  the  peculiar  circumftances  ftated  in  the  aft, 
the  payment,  in  queftion,  under  the  authority  of  the  adl,  did  not, 
at  drat  time  at  leaft,  wholly  exonerate  the  debtor  ? 

I.  It 
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I.  Ic  being  clear  that  there  was  no  abfolute  confircation  in  [796. 
this  cafe,  I  (hall  not  give  a  conclufive  opinioa  upon  the  right;  vxvx^ 
but  as  I  think  it  highly  probable  fuch  a  right  drd  exift,  fome 
obfervations  on  that'fubjed  will  naturally  ^nd  properly  lead  to 
thofeupon  which  my  opinion,  as  to  the  validity  of  the  pay- 
ments, is  ultimately  founded.  For  this  reafon,  and  this  reafon 
only,  I  difdufs  the  pccfent  queftion. 

^  Whatever  doubt  might  have  been  entertained,  by  reafoning 
on  the  particular  examples  of  Grotius  and  FuffenJorf^Bynker', 
fljoek^  (who,  I  believe,  is  alone,  a  very  great  authority)  is  full 
and  decifive  in  the  very  point  as  to  a  general  right  of  coniifcat- 
ing  debts  of  an  enemy.  His  doftrine  I  take  to  oe  this,  that  the 
law  of  nations  authorifes  it,  unlefs  in  former  treaties  between 
the  belligerent  powers,  there  be  particular  flipulations  to  the 
contrary.  Fatt4l  recognifes  the  general  right,  but  ftates  a  pre- 
vailing cuftom  in  Europe  to  the  contrary  j  in  confequence  of 
whi(^  he  (ays,  <*  As  this  cuftom  has  been  generally  obferved, 
^  he  who  would  a£t  contrary  to  it  would  injure  the  public  faith; 
^  for  ftrangers  truftcd  his  fubjeds  only  from  a  firm  perfuafion 
**  that  the  general  cuftom  would  be  obferved.'*  Vattel  men- 
tions the  fa£l^  but  does  not  ftate  the  origin  of  the  fafi ;  which,  I 
thinks  it  is  not  improbable,  may  have  arifen  in  confequence  of 
particular  ftiputations,  as  mentioned  hj  Bynkerfljoek  i  very  few  of 
the  civilized  nations  of  Europe^  not  having  treaties  with  each 
other. 

Whether  this  cuftomarv  law  (admitting  the  principle  to  pre- 
vail by  cuftom  only)  was  binding  on  the  Amertcak  States,  dur- 
ing the  late  war,  in  refpect  to  Great  Britain  at  leaft,  may  be 
a  queftion  of  confiderabie  doubt.  There  were  particular  cir- 
cumftances  in  the  relative  fituation  of  the  two  countries,  which 
might  podlbiy  exenipt  this  from  the  force  of  fuch  a  cuftom, 
could  it  be  fuppofcd  that  when  this  country  became  an  indepen- 
dent nation,  this  cuftomary  law  immediately  attached  upon  it. 
However  this  cbuiitry  might  have  been  confidered  bound  to 
obfprvc  fuch  a  law  in  regard  to  any  nation  recognizing  its  inde- 
;>endcnce^  had  we  been  unfortunately  at  war  with  fuch,  and 
who  obftrveJ  it  on  her  part,  (for,  undoubtedly,  a  breach  on  one 
fide  would  juflify  a  non-obfervance  by  the  other)  it  did  not  ne^ 
ccflarily  follow,  that  the  people  of  this  country  were  bound  to 
obfcrve  it  to  a  nation,  which  not  only  did  not  recognize,  but 
fought  to  deftrt>y  their  very  exiftence  as  ^ti  independent  peo-: 

fde,  confideriiig  them  in  no  other  light  than  as  traitors,  whofc 
ivcs  and  fortunes  were  forfeiied''to  the  law.  The  people  of 
this  country  literally  fought  pro  oris  ^*  focis\  and,  therefore! 
means  of  defence,  which,  when  inferior  objcfts  were  in  view, 
might  not  be  ftriflly  juilifiable,  might  in  fuch  an  extremity  be* 
•ome  fo,  on  the  great  principle,  on  which  the  laws  of  war  arc 

foundecli 
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179^5.     founded,  felf  pnfervation  ;  an  objed  that  may  be  attained  by 
^H^<Y"0  any  means,  not  inconftftent  with  the  eternal  and  immutable 
rules  of  moral  obligation. 

The  principles  of  the  common  law  of  En'glandy  as  appears 
from  a  cafe  I  (hewed  to  the  bar,  (that  in  Sir  Thomas  Parkir*s 
ReportSj  p.  267.  the  Attormy  General  againft  JVeeden  and 
f^/7//x)  do  undoubtedly  recognise  the  forfeiture  of  a  chofe  in 
aSfion  due  to  an  enemy.  At  the  utmoft  it  only  requires,  that 
an  inquifition  (hould  be  completed  during  the  war,  fo  as»  by  af- 
certaining  the  fadl,  fully  toeftabliflx  the  title  df  the  crown,  I 
can  fee  no  reafon  why  that  principle  of  the  common  law  fhould 
not  obtain  here.  If  10,  then  independent  of  any  ad  of  legifla- 
tion  whatever,' an  inquifition  completed  during  the  war,  finding 
the  fa£t,.  would  have  veflcd  the  title  to  the  debt  in  queftion  ab-> 
folutely  in  the  State,  uiilefs  this  debt  can  be  diftinguifhed  from 
any  other  chofe  in  ahion.  Such  a  diftin^iion  has  been  attenipt-^ 
ed :  ift,  Becaufe  this  debt  was  due  before  the  war.  2d,  Be- 
caufe  the  State  had  not  poiTeffipn  of  the  bond.  To  thefe  ob- 
jeftions,  I  think,  eafy  aniwers  may  be  given,  ift.  The  right 
acquired  by  war,  (detached,  from  c^iftom,  which  I  am  not  oow- 
confidering,  or  any  exprefs  ftipulation,  if  there  be  fuch)  depends 
on  fhe  power  of  feirang  the  enemy* s  effeSls.  It  is  not  grounded 
on  any  antecedent  claim  of  property,  but  on  the  contrary,  the 
property  is  admitted  to  be  the  enemy's,  in  the  very  ad  of  feiz- 
ing  it.  Its  fole  juftiiication  is,  that  being  forced  into  a  flate  of 
hoftilityi^by  an  injury  for  which  no  fatisfa^ion  could  be  obtain- 
ed in  a  peaceable  manner,  reprifals  may  be  made  ufe  of,  as  a 
means  to  compel  juftice  to  be  done,  or  to  enable  the  injured 
party  to  obtain  (atisfa'Aion  for  itfclf.  Such  a  power,  from  its 
nature  (being  grounded  on  neceflity  only)  feems  incapable  of 
limitation  by  any  general  rule,  'and  if  confcientioufly  ufed  (of 
which  each  nation  muft  judge  for  itfclf)  the  principle  applies  •;$ 
well  to  property,  whreh  was  in  the  country  before  the  war  be- 
gan^ as  to  any  other  which  may  by  accident  come  into-  its  pof- 
ieffion.  The  fame  objedion  would  apply  to  the  feizure  of  any 
otbcr  property  of  an  enemy,  which_^had  been  in  the  country  be- 
fore the  war  began,  as  of  an  incorpore.1l  right.  The  firft  refo- 
lution  in  the  cafe  I  cited  is,  as  to  cUcfs  in  aJflon  generally,  tho* 
ths cbofe^  inailion  therein  queition,  was,  in  fa£i,  one  which  bad 
accrued  dgrinu;  the  war.  2d,  Th«  ohje^lion  from  the  State 
not  having  poifefnon  of  the  bond,  (though  countenanced  by  one 
or  two  writers)  I  think,  isalfo,  fufccptible  of  a  fatisfaSory  an- 
fwcr.  The  bond  does  not  create  the  debt,  but  is  only  evidence 
of  it.  Poffeflion  of  it  alone  can  a:ive  no  riglir.  A  robber,  or 
Ulj  individual  cominjto  the  pofllflion  of  it  by  accident,  acquires 
t!0  more  title  to  the  money  than  he  had  before.  The  law  is  fo 
even  as  to  proiiiiffory  notes  payable  to  bearer,  if  the  fa«Sl  can  he- 
made 
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made  to  appear.  If  a  bond  be  loft,  equity  has  long  flncc  af-  I796> 
forded  a  rcmedv.  In  a  modern  cafe  in  a  court  of  law,  a  profert  \^^/'\J 
of  a  deed  has  been  dif]>enrcd  with,  upon  a  fpccial  declaration 
ftating  the  lofs  of  it*.  It  was  while  the  poffiff.on  and  the  right 
v/erc  confounded,  that  this  objcdion  was  thought  of  weight.  It 
is  obfervable  alfo,  that  it  would  create  an  idle  ^nd  a  triflin? 
diftindion  becwr^n  debts  due  by  fpecialcy,  and  Ample  contra^ 
debts,  a  diftinflion  that  might  be  fupported  bv  ingenuity,  but 
certainly  not  by  reafon.  And  it  would  found  narih,  to  fay  that 
fimple  contraft  debts  ihould  be  forfeitable,  if  the  witnefles  were 
in  the  country,  but  otherwife  not.  Now,  if  the  forfeiture  of 
the  debt  in  queftion,  could  have  been  effe^ed  at  common  law, 
by  an  inquifition  completed  during  the  war,  I  can  fee  no  rea- 
fon why  the  Legiflature  could  not,  with  equal  propriety  as  to 
the  right,  have  effeded  the  fame  objeA  fubftantially  in  any 
other  mode.  The  proceeding,  in  each  cafe,  muft  be  ex  parte^ 
and  the  object  aiFe^d  can  be  conclufively  bound  by  neither,  if 
his  cafe  did  not  come  within  the  princiules  of  the  law.  This 
I  argue,  upon  a  fuppofition  that  the  cuitomary  law  of  nations, 
Mfas  not  binding  here,  at  leaft  in  this  inftance.  That,  however, 
is  a  point  of  fome  delicacy,  and  not  neceflary  for  me  now  to  de- 
termine, bccaufe,  2^^  I  am  of  opinion,  that  admitting  that  the^ 
Legiflature  had  not  ftriclly  a  right,  agreeably  to  the  law  of  na- 
tions, to  confifcate  the  debt  in  queftion  ;  yet,  if  they  in  fa£l  did 
fo,  it  would,  while  it  remained  unimpcached  by  any  fubfcqucnt 
fufficicnt  authority,  have  been  valid  and  obligatory  within  the 
limits  of  the  Sute,  fo  as  to  bar  any  fuit  for  the  recovery  of  ih^ 
debt. 

In  this  opinion  I  have  the  misfortune  to  diiFer  from  a  very 
high  authorityl,  for  which  I  have  the  greateft  refpe£t.  But 
however  painful  it  rnay  be,  to  differ  from  gentlemen,  whofe  fir- 
perior  abilities  and  learning  I  readily  aclcnowledg.^,  I  am  under 
the  indifpenfabie  ncceffity  of  judging  according  to  thebeft  lights 
of  my  own  unuerdaadinrr,  aiSftcd  by  all  the  information  I  can 
acquire.  I  confefs,  therefore,  that  I  a^ree  entirely  with  the  De- 
fendant's counfei  in  thinking,  that  the  a5s  of  the  Legiflature  of  the 
State,  in  regard  to  the  fiibjc<Sl  in  queftion,  fo  far  as  they  were 
conformable  to  the  Coaflitutionof  the  State,  and  not  in  viola- 
tion of  any  article  of  the  confederation  fwhere  that  was  con- 
cerned)  were  abfolutely  binding  defaifo^  and  that  if,  in  refpeft 
to  foreign  n;%tiv)iis,  or  any  individual  belonging  to  them,  they 
were  no:  llridHy  warranted  by  the  law  of  nations,  whichought 

to 

•  R:iU  againft  Bto-iiKt.i/ry  3  Term  Krp,  151.  By-threc  Judges  agaiiift  one, 
in  ihc  Cowrc  of  K1n;;'s  Bt.nch,  ia  EfiglunJ^ 

f  CbanccUor  H'ythc^  of  KngiiUty  who  had  given  a  contrary  ioplnioa  in 
the  High  Court  of  Chancery  of  yirginia^  a  few  days  bci'orc. 
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1796.  to  have  been  their  guide,  thea^s  were  not  for  that  reafon  void, 
L^py^  but  the  State  was  anfvi-ernblc  to  x\\z  United  St^Us^  for  a  viola- 
tion of  the  law  of  nations,  which  the  ration,  injured  might 
complain  of  to  the  fovereignty  <»f  the  Union.  There  is  no 
doubt  that  an  act  of  Parliament  in  Great  BritaiHy  would  bind 
in  its  o'.yn  country  in  every  pofiible  cafe  in  v/hichthe  Legif- 
Jature  thought  proper  to  aS.  Blachjionc'*^  is  prccife  as  to  that 
point,  even  in  cafes  mauifedlvunjutt,  if  the  words  cf  the  law 
arc  plain  and  unequivocal,  fn  ihis  contry,  thank  God^  a  Jefs 
arbitrary  principle  prevail!  The  power  of  the  LegiHatures 
is  limit  d  5  of  tlic  State  Legiflatures  by  their  own  State  Con- 
ftitutions,  and  that  of  the  United  States  \  of  the  Lcgiflatureof 
the  Union  by  the  Conftitution  of  the  Union.  Beyond  thefe 
limitations,  I  have  no  doubt,  their  afls  are  void,  becaufe  they 
are  not  warranted  by  the  authority  given*  But  within  them, 
1  think,  they  are  in  all  cafes  obllgatbry  in  the  country  fubjeft 
to  their  own  immediate  jurifdiction,  becaufe  in  fuch  caf^s  the 
Legiflatures  only  exercife  a  difcretion  exprefsly  confided  to 
them  by  the  c^>n(litution  of  their  country,  and  for  the  abufe  of 
which,  (if  it  fhould  be  abufedj  they  alone  are  accountable.  It 
is  a  diicretion  no  more  qoritroi*1able  (as  \  conceive)  by  a  Court 
of  Juftice,  than  a  judicial  determination  is  by  them,  neither 
department  having  any  right  to  encronch  on  i\\^  excluiive  pro- 
vince of  the  qther,  in  order  to  rectify  any  error  in  principle, 
which  it  may  fuppofe  the  other  has  committed.  It  is  fufficient 
for  each  to  take  care  that  it  commits  no  error  of  its  own.  A« 
to  1  diftinction  between  a  State  Court  and  this  Court,  in  this 
refpcct,  I  do,  for  my  part,  uifclaim,  according  to  my  prefent 
fcntinicnts,  any  authority  to  give  a  diiTerenr  decifion  in  any  cafe 
whatfoever  from  fuch  va  a  State  Court  would  be  competent  ta 
give  under  the  lami'  circumftanccs.  I  have  no  conception  that 
this  court  is  in  the  nacure  of  a  foreign  jurifdiction.  The 
thi:)g  itfelf  would  be  as  improper  as  it  would  be  odious,  in  ca- 
ft?  where  acts  of  the  Slate  have  a  concurrent  jurifdiction 
with  it. 

With  regard  to  the  exception  I  fpeak  of,  no  one  has  fuggeft- 
ed,  that  the  ait  of  Oifoher^  ^111^  was  in  any  manner  incon- 
fiftcnt  with  the  Conftitution  of  the  ftat?;  and  at  that  time  the 
articles  of  Confederation  were  not  in  fvircej  but  if  they  had 
been,  I  think  there  is  no  colour  for  alleJj^ing  any  inconfiftency 
with  them,  fir.ce  Congrefs  could  have  palled  no  aft  on  this 
(uhj.'cl,  but  if  they  had  wiflied  for  an  aft,  muft  have  re- 
conj;^>enii.,d  to  the  State  Leojflatures  to  pafs  it.  And  the 
very  nacure  of  arecommcnciation  implies,  that  the  party  recom- 
mcnJifig  cannot^  but  the  party. to  whom  the  rccom:ncndaiion  is 
made,  can  do  tiie  ihin^  recommended. 

The 
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The  3d  qucftion  under  the  present  head,  thatl  propofcd,  1796. 
•*  was  this :  "  Whether,  if  it  ftall  be  confidercd  that  the  Legif-  k^'^^kJ 
^  lature  did  not  abfolutely  cenfifcate  the  debt,  fo  as  totally  to 
*'  extinguifh  all  right  in  the  creditor,  (as  (apprehend  theyclcjr- 
"  ly  did  not)  but  ©nly  fsqueftcred  it  under  the  pec  uliarcircun^- 
<^  (tances  ftated  in  the  a<fl ;  the  payment  in  qucftion,  under  the 
<^  authority  of  the  a£t,  did  nor,  at  that  time  at  Icaft,  wholly  ex- 
"  onerate  the  debtor/' 

The  words  of  the  cnafting  claufe  concerning  this  fubjcci, 
are  as  follow :  "  That  it  (hall  and  may  be'lawful  for  any  citi- 
**  tizen  of  this  commonwealth,  cwi^^g  money  to  a  fubjcft  of 
^  Great  Britain^  to  pay  the  fame,  or  any  part  thereof^  from 
^  time  to  time,  as  he  fliall  think  fit,  into  the  faid  loan  oiHcs, 
"  uking  thereout  a  certificate  for  the  faid  fum,  in  the  name  ofths 
"  creditor,  with  an  indorfement  under  the  hand  of  the  commif- 
"  fioner  of  the  faid  office,  cxprefEng  the  name  of  the  payer, 
^  and  (hall  deliver  fuch  certificate  to  the  Governor  and  Ccun- 
**  cil,  whofe  receipt  Jhall  difcharge  him  from  f^  much  oftht:  debt. 
**  And  the  Governor  and  Council  fliall  in  like  n.anncr  ir.y  be- 
**  fore  the  General  Aflembly  once  in  every  year,  an  account  of 
**  thefe  certificates,  fpecifying  the  names  of  the  pci  fons,  by 
«*  and  for  whom  they  were  paid,  and  fliall  fee  to  the  fafe- 
*' keeping  of  the  fame,  fubjedl  to  the  future  direAion  of  the 
«  Legiflature." 

We  are  too  apt,  in  eflimating  a  law  paflcd  at  a  remote  peri- 
od, to  combine  in  our  confideration,  all  the  fubfequent  events 
which  have  had  an  influence  upon  it,  inflead  of  coiffining  our- 
felves  (which  we  ought  to  do)  to  the  exifting  circumllances  at 
the  time  of  its  paifin^.  Let  us,  however,  recolleft,  that 
at  this  period  no  Bntijh  creditor  cOuld  inftitute  a  fuit  for 
the  recovery  of  his  debt,  as  the  war  confliiuted  him  an  alien 
enemy,  ana  therefore  his  remedy  ftood  fufpendcd  ?it  con«mon 
law,  fo  that  he  ran  the  rifque  of  the  entire  lofs  of  every  cicbf, 
where  his  debtor  proved  infolvcnt  duiii  g  the  war.  Ccnfc- 
qncntly,  it  would,  in  his  o-.vn  eftimaticn,  have  been  doing  him 
aconfiderable  fervice,  that  the  fl^ate  ihouIJ  authorlfc  a  receipt 
on  his  behalf,  had  there  been  no  other  currency  in  circulation 
than  gold  or  filver.  It  would  have  been  placing  him  in  a  ftatc 
of  fccurity,  greater  than  he  had  any  rcafon  to  expe£b.  TI:- 
cxtremity  of  the  public  fituation,  rendered  paper  money  unn- 
avoidable,  but  this  was  an  evil  to  which  all  American  as  well 
as  Britifl)  creditors  were  liable,  and  the  former  (as  we  all  know) 
v/cre  compelled,  upon  a  tender,  under  piin  of  b4;irig  deemed 
enemies  of  their  country,  to  receive  it  at  its  nominal  value. 
It  was  natural  fand  perhaps)  not  altogcihcr,  if  at  sll,  imjnfl-, 
if  a  man  had  £,  100  due  to  him  from  R,  and  he  himfelf  owed 
C  /.  100,  ana  A  paid  him  the  £,*  1^0,  though  in  li 'prcciaccd 
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1796.  money,  that  he  fliould  immediately  ctrry  it  to  his  creditor- 
Vxw'  Many,  I  have  no  doubt,  paid  their  creditors  upon  thefe  plain 
grounds  of  retribution,  though  others  undoubtedly  (for  no  go- 
vernment can  make  all  men  honeft)  took  mod  fcandalous  ad- 
vantages of  depreciation  in  its  advanced  periods.  When  this 
law  was  paflfed,  the  depreciation,  I  believe,  was  little  felt, 
and  not  at  all  acknowledged.  De  minimis  non  curat  Uxy  is  an 
old  law  maxim. '  I  may  parody  it  on  this  occaflon,  by  faying 
De  minimis  non  curat  Itbertas,  When  life,  liberty,  property, 
every  thing  dear  to  man  was  at  (lake,  few  could  have  coldnefs 
of  heart  enough  to  watch  the  then  fcarcely  perceptible  grada- 
tion in  the  value  of  money.  In  this  (ituation  the  Legiflature 
of  the  ftate  pafled  the  I^w  in  queftion.  It  did  all  that  the  then 
(Ituation  of  affairs  would  admit  of,  even  for  the  benefit  of  the 
Britijh  creditors  themfelves,  and  it  put  it  in  the  power  of  Ame^ 
rican  crcditoTS J  who  were  compelled  to  receive  the  exifting 
currency,  to  pay  their  own  debts  with  it.  The  depofiting  of 
money  jn  the  loan  office,  was  at  that  time  by  many,  even  in 
America  itfdf,  thought  an  eligible  method  of  fecuring  it,  and 
with  fome  foreigners,  it  was  a  favorite  oojeft  of  fpecuiation* 
I  know,  myfelf,  that  the  proceeds  of  fome  very  valuable  car- 
goes were  ordered  to  be  fo  applied,  and.  probably  there  were 
fuch  inftances  of  which  1  knew  nothing.  The  increafed  diffi- 
culties of  the  American  war,  in  a  great  degree,  difappointed 
the  intentions  of  the  original  l^w,  but  (till,  Britijh  and  Ameri^ 
can  creditors  were  placed  on  the  fame  footing,  fo  far  as  it  was 
in  the  power  of  the  Legiflature  to  efFecl  it. 

I  thought  it  proper  to  fay  thus  much,  as  introduftory  to  the 
obfervati6ns  I  (hall  make  on  the  legal  operation  of  thofe  pay- 
ments. 

T.  If  the  {idttdejure^  according  to  the  law  of  nations  (which 
I  ftrongly  incline  tp  think  j  had  a  right  wholly  to  confifcate 
this  debt,  they  had  undoubtedly  a  right  to  proceed  a  partial 
way  towards  it  by  receiving  the  money,  and  difcharging  the 
debtor,  fubftituting  itfclf  in  his  place.  We  are  to  be  govern- 
ed by  things,  and  not  name?,  and,  confcquently;  if  the  ftate 
had  ;«  right  to  fay  to  a  debtor — ^*'  We  confifcate  the  right  of 
"  your  creditor,  and  you  rtiuft  pay  your  debt  to  us,  and  not  to 
"  him,*' — they  had  a  ri^ht  to  fay— r"  We  do  not  chufrt  for  the 
"  prefent,  ab/olutely  to  confifcate  this  debt,  although  we  have 
"  the  power  fo  to  do,  but  if  you  will  pay  the  money  to  us,  you 
*'  fliall  be  as  completely  difchargcd  as  if  we  did."  f  n  this  point 
of  viev/,  I  think  there  can  be  no  doubt  but  that  a  difchargc 
v/ou Id,  under  fi/ch  circumftanccs,  have  as  couiplelely  extin- 
,  guKhcd  the  right  of  the  creditor  as  to  the  debtor^  as  if,  in  cale 
iio  v/ar  had  intervened,  and  therefore  no  right  had  accrued  un- 
d?r  it  t©  the  ftates,  the  debtor  had  aftually  paid   the  money 
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to  the  order  of  the  creditor,  and  received  a  difchargc  from    1796. 
himfelf.  Vi«^y-0 

2.  For  the  reafons  I  hare  before  given^  I  think  a  confifca- 
tion,  either  whole  w  ^rtial,  or  any  lefs  exercife  tif  that  pow- 
er de  fa6lo^  though  not  di  jure^  would  in  this  ftatc  have  been 
perfccHy  binding,  and  in  legal  contemplation  as  effe£lual  to 
bar  a  recovery,  as  if  the  law  of  nations  \aA  been  ftrictly  and 
unqueftionably  purfued. 

3.  I  believe  there  can  be  no  doubt,  but  that  according  to 
the  law  of  nations,  even  on  the  moft  modern  notions  of  it,  a 
fequeftration  ihercly  for  the  purpofe  of  recovering  the  debts, 
and  preventing  tbe  remittance  of  them  to  the  enemy,  and  there- 
by ftrengthening  him,  and  weakening  the  government,  would 
be  allowable,  and  if  fo,  furely  it  fellow^,  as  a  matter  of  courfc, 
^perhaps  it  would  follow  without  2  folemn  declaration)  that 
when,  in  virtue  of  any  fuch  act,  the  money  was  paid  to  the  go« 
vernment,  the  debtor  was  wholly  difchareed,  and  the  govern- 
ment, if  it  thought  proper,  not  to  proceed  to  coniifcation  after- 
wards, became  ufelf  liable. 

The  cafe  cited  from  the  Law  rf  Evidence^*  I  think  i'  ';n 
authority  fubftantially  in  point,  to  Aew  the  complete  difcb  rgc 
of  the  debtor. 

"  In  debt  upon  a  leafe,  the  Defendant  pleaded  payment,  and 
**  in  evidence  (hewed,  he  paid  it  to  fequeftrators  of  the  cpmr 
"  mon wealth,  the  Plaintiff  being  a  delinquent;  and  it  was 
"  ruled  this  was  good  paymenjt  to  nrove  the  iffue,  v/hich  was  a 
"  payment  Jo  the  Plaintiff  himfelf."  Chytctty  Jiq.  jfncnymoas 
Law  of  Evidence,  (Edit  ofiy:^)  p.  196.  r.  ^.  r.  Ii. 

This  cjfe  is  certainly  very  ltroni_?,  for  it  was  not  deemed 
nfeceffary  to  plead  it  in  bar,  but  it  was  admitted  in  evidence, 
upon  a  plea  that  he  paid  the  money  to  the  Plaintiff  himfelf. 
It  does  not  appear  whether  this  action  was  tried  under  the 
commonwealth,  or  after  the  reftoration..  If  under  the  former, 
it  is  more  parallel  to  the  prefent  cction.  If  it  was  tried  after 
the  reftoration,  it  is  a  ftill  ftronger  cafe,  for  it  (hev/cd  that 
courts  of  juftice  thought  themfelves  bound  to  proteA  individu- 
als, who  aded  under  laws  of  a  government  ther  deemed  an  ufur- 
pation,  and  on  all  occafions  treated  wiih  contempt,  f  Befidcs 
an  obje<E^ion,  which  I  (hall  notice  prefently,  I  can  imagine  but 
one  real  difference  between  that  cafe  and  the  one  before  us; 
and  that  is,  that  in  England  the  payment  1^'as  compelled,  here 

It 

•  Tbe  bookconunonly  called  "  The  OIU  Lvlw  df-Evulencc '^  ^  origi- 
nally priiite^l  in  X735,  and  afcerwards  in  1739  and  1714* 

•  Upon  conful ting  the  Billioih^ca  Lefrum^  it  appears  that  C.htyffn'^t  Ref6*^n 
yrere  publilh^d  in  165',  To  that  t^e  decifion  muft  have  been  under  th.e 
cpmmonwealth. 
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1796.  it  was  voluntary.  I  once  thought  that  circumftance  of  weight, 
i^^y^U  but  on  reflection,  1  confider  the  public  faith  equally  pledged 
in  one  cafe  as  in  the  other  j  that  the  authority  exercifed  in 
both  is  the  fame,  and  that  it  not  only  would  be  unjuft  in  icfelf, 
but  of  dangerous  exampie,  to  tell  men  that  they  fliould  be  pro- 
tected tinder  a  compulibry  obedience  to  government,  but  not 
upon  a  cheerful  fubmiHion  to  ic. 

4.  My  obfervations  as  to  the  paper  money,  which  the  nccefS- 
ties  of  this  country  unfortunately  conftrainedu^stoufefolong,  had 
no  other  tendency  than  to  fliew  the  circumftances  of  the  facl  as 
they  really  cxiftcd.  As  a  jud^e,  I  conceive  myfclf  bound  to 
fay,  that  that  makes  no  difference  as  to  the  right.  The  com- 
'  petency  of  fuch  afls  at  tnat  time  was  unqueftionaWe.  Their 
juilice  depended  on  the  degree  of  neceffity  which  gave  rife  to 
thbm.  A  payment  in  paper  money,  then  a  legal  tender,  I  muft 
condder  as  complete  and  effectual  a  payment,  at  that  time^ 
as  payment  in  gold  or  filvtr.  Such  was  the  law  of  the  coun- 
try !  A  law  which  feverc  neccCity  didated  !  and  by  which,  in 
the  ccmrfc  of  the  war,  in  which  many  facrifices  became  una^ 
voidable,  many  thoufand  American  citizens,  as  well  as  many 
Briiifi)  merchants,  fufFered*  It  is  the  lot  of  our  nature  to  ex- 
perience many  evils  for  which  we  can  find  no  remedy,  and 
therefore  nothing  can  be  more  fallacious  than  in  any  thing  of  a 
general  nature,  to  expeft  perfc£l  eKa<Stnefs. 

For  thcfe  reafons,  I  am  clearly  of  opinion,  that  under  the 
z&  of  fequeftration,  and  the  payAncnt  and  difcharge,  the  dif- 
charge  will  be  a  complete  bar  in  the  prefent  cafe,  unlefs  there 
be  fomeihing:  in  the  Treaty  of  Peace  to  revive  the  right  of  the 
creditor  againft  the  defeniiant,  fo  as  to  difable  the  latter  from 
availing  himfelf  of  the  payment  into  the  trcafury,  in  bar  to  the 
prefent  aclioh* 

The  operation  of  that  Treaty  comes,  therefore,  now  to  be 
confidercd.  None  can  reverence  the  obligation  of  treaties  more 
than  I  do.  The  peace  of  mankind,  the  honour  of  the  human 
race,  the  wellar?,  perhaps  the  being  of  future  generations,  mufl 
in  no  inconfiderahle  dfgree  depend  on  the  facred  obfervance  of 
national  convartions.  If  ever  any  people  on  account  of  the 
importr.iK  e  of  a  treaty,  were  under  additional  obligations  to 
obfervc  it,  the  people  of  the  United  States  furely  are  to  ob- 
fvTvc  the  I'rcaty  in  queflion.  It  gave  peace  to  our  country, 
after  a  war  attended  with  many  calamities,  and,  in  fome  of  its 
period.^-,  prefeijting  a  mod  mel,ijicholy  profpcft.  It  infured, 
fo  far  as  peace  could  infure  them,  the  freeft  fornjs  of  govern- 
ment, and  the  greatcftfhare  of  individual  liberty,  of  which,  pcr- 
hips,  ih*  world  bed  fecn  any  example.  It  prefented  boundlefs 
views  of  future  happiiiefs  and  greatncfs,  which ^ajmoft  overpow- 
er th^  iinjginutioi^  and  v/hich,  I  trvft,  will  not  be  altogether 
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unrealized :  The  means  are  in  our  power  \  witUom  and  virtue  arc 
alone  required  to  avail  ourfelves  of  them.  Such  was  the  peace 
which  was  prcicured  by  the  Treaty  now  in  quetlion— a  treuy 
which,  when  it  fhall  be  fully  executed  in  ail  its  parts,  on  botn 
fides,  future  generation*  will  look  up  to  v/ith  gratitude  and 
admiration,  and  with  no  ftnall  degree  of  fervour  towards  thoie 
who  had  an  aclive  iliarc  in  procuring  it. 

In  proceeding  to  exan^i!ie  the  treaty  with  thefe  fentlments^ 
it  may  well  be  imagined  I  do  it  with  a  reverential  and  facred 
awe,  left  by  any  miCconilruction  of  mine,  I  fbould  weaken 
..ny  one  of  its  provifions. 

The  queftion  now  is,  whether,  under  this  trcity,  the  payment 
into  the  Treafury  is  a1)ar  to  fo  much  of  the  Plaintiff's  claim> 
as  comprchenni  money  tc5  that  amount  ? 

I  ihall  examine  this  qutfiion  under  two  divifions  : 

ift.  Whether  it  v/culd  have  been  a  bar,  as  the  lawexifted, 
after  the  i-atificaticn  of  the  treaty,  and  previous  to  the  pafling 
of  the  prcfent  Confritution  of  tiic  United  Statesy  even  if  the 
words  of  the  treaty  muil*  be  conftrued  to  comprehend  fuch  a 
cafe. 

ad.  Whether,  under  that  Confiitution,  itcannowbecoafi- 
dcred  as  a  bar. 

My  opinion,  I  confefs,  ns  to  the  firft  queftion,  is,  that  if  the 
treaty  had  plainly  comprjfhendcd  iuch  csfcs,  ths  Plaintiff  could 
not  have  recovered  in  a  Court  of  Juilice  In  this  State,  as  the 
law  ftood,  previous  to  the  ratification  of  the  prefcnt  Cor.ftitu- 
tion  of  the  United  States, 

I  fecl,jis  I  ought  to  do,  great  diffidence,  when  lam  unc^crthc 
necelEty,  in  the' execution  of  my  duty  as  a  Judge,  of  diffv.'ri:.g 
from  the  opinions  of  thofe  entitled  fro'^n  fupcrior  talents,  and  high 
authority,  to  my  utmoft  refpcA.  I  r.ni  con^pelkd  to  do  fo  m 
the  prcfent  inftance,  but  I  ihtil!,  at  the  fame  time,  aSgn  my  rca- 
fons  for  my  opinion,  and  if,  in  the  future  courfe  of  this  great 
caufe,  1  can  be  convinced  that  in  thi^,  or  in  any  other,  inftance, 
I  have  comu)i(ted  an  eiror,  I  fhall  moft  chearfully  acknow- 
ledge it. 

The  opinion  I  have  long  entertained,  and  ftill  do  entertain, . 
in  regard  to  the  operation  of  the  fourth  article  is,  that  the  ftipu- 
lation  in  favour  of  creditors,  fo  as  to  enable  them  to  bring  fuits, 
and  recover  the  full  value  of  their  debts,  could  not  ;'.t  that  time 
be  carried  into  tStdt  in  any  other  manner,  than  by  a  repeal  of 
tbeftatutes  of  the  different  otateF,  coiiftitutin^  the  impediments 
to  their  recovery,  and  the  pafting  of  fuch  other  ads  as  might 
be  neceffary  to  give  the  recovery  entire  efficacy,  in  execution 
of  the  treaty. 

I  confider  a  treaty,  (fpcaking  generally,  independent  of  the 
particular  provifions  on  the  fubjed,  in  our  prcfent  Conftitu- 

tion 


272  Cases  ruled  &nd  adjudged  In  the 

tion,  the  effeft  of  which  I  (hall  afterwards  obferve  upon)  as  a 
folemn  promife  by  the  whole  nation,  that  fuch  and  fuch  things 
ihall  be  done,  or  tKit  fuch  and  fuch  rights  fliall  be  enjoyed. 

I  think  the  diftinftion  taken  by  the  PlaintifPs  counfel  as  to 
ftipulations  in  the  tcetity,  executed  or  executory j  will  enable  me 
to  lll'.jurat'smy  meaning,  byconlidering  various  itipulations  in 
the  treaty  in  que(lion. 

ift.  I  will  confidcr  what  miay  be  deemed  executed  articles. 

In  this  clafs  I  would  place, — the  acknowledgement  of  in- 
dependence in  the  firft  article  ; — the  permiffion  to  fifh  on  the 
B:;nlcs  in  the  third ; — the  acknowledgement  of  the  right  to 
navigate  the  Mijftjftppi  in  the  eighth. 

Thelc  I  call  executed^  becaufe,  from  the  nature  of  them,  they 
require  no  further  aft  to  be.  done, 

dJ.  The  executory  (fo  far  as  they  concern  our  part  in  the 
execution)  1  would  place  in  three  clafles. 

Thofe  which  concern  either,  ift,  the  Legiflative  Authority. 
— aJ,  The  Executive. — 3d,  The  Judicial. 

The  fourth  article  in  qucftion,  I  confider  to  be  a  provifion, 
the  purpofe  of  which  could  only  be  efFefted  by  the  Legiflative 
authority;  becaufe  when  a  nation  promifes  to  do  a  thing,  it  is 
to  be  underftood,  that  this  prom ife  is  to  be  carried  into  execu- 
tion, in  the  manner  which  the  Conftitution  of  that  nation 
prefcribes. 

When,  therefore,  a  treaty  (lipulates  for  any  thine  of  a  le- 
giflative nature,  the  manner  of  giving  efFeft  to  this  ftipulation 
is  by  that  power  which  poflTeffes  the  Legiflative  authority,  and 
which  confequently  is  authorized"to  prefci  ibe  laws  to  the  peo- 
ple for  their  obedience,  paf&ngfuch  laws  as  the  public  obliga- 
tion requires.  Laws  are  always  feen,  and  through  that  medi- 
um  people  know  what  they  have  to  do.  Treaties  are  'not  al- 
ways feen.  Some  articles  (being  what  are  called  fecret  arti^ 
cles)  the  public  never  fee.  The  prefent  Conftitution  of  the 
United  States^  affords  the  firft  inftance  of  any  government, 
which,  by  faying,  treaties  ihould  be  the  fupreme  law  of  the 
land^  made  it,  indifpenfablc  that  they  (hould  be  publiihed  for  the 
information  of  all.  At  the  fame  time  I  admit,  that  a  treaty, 
when  executed  purfuant  to  full  power,  is  Vilid  and  obligatory, 
in  point  of  moral  obligation^  on  all,  as  well  on  the  Legiflative, 
Execurive,  and  Judicial  "Departments,  (fofar  as  the  auth'cfity 
of  either  extends,  which  in  regard  to  the  laft,  niuft,  in  this 
refpeft,  be  very  limitea)  as  on  every  individual  of  the  nation, 
tinconnefted  officially  with  either  ;  becaufe  it  is  a  promife  in 
^Ezdi  by  th:;  whole  nation  to  another  nation,  and  if  not  in  fact 
complied  with,  unkTs  there  be  valid  reafons  for  non-compli- 
ance, the  public  faith  is  violated. 

i  have  mentioned  this  great  article  which  concerns  the  Legif- 
lative 
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lative  department :  Let  me  now,  by  way  of  further  illuftration.     1796. 
confider  one  which  concerns  the  Executive.  o^vx> 

It  is  ftipulated  in  one  part  of  this  treaty,  ^  That  all  prifbn- 
*^  ers  on  both  (ides  (hall  be  fet  at  liberty."  I  very  much  doubt, 
whether  the  Commander  in  Chief,  without  orders  from  Cdh-» 
erefs  (then  poiTefKng  the.  fupreme  executive  authoritv  of  the 
Union  j  could  have  been  juftified  in  releafing  fuch  prifoners  as 
he  had  then  in  cuftody,  after  the  ratification.  Certainly  no 
inferior  officer,  in  whofeadlual  care  they  were,  could,  without 
an  order  directly  or  indirectly  fr^m  the  Commanded  in  Chief: 
And  yet,  i  can  f6e  no  reafon,  if  a  treaty  is  to  be  confidered  as. 
operating  defaHoy  by  fuperior  authority,  notwithftanding  any 
impediment  arifing  from  laws  then  in  being,  why  the  ri- 
gour of  the  treaty,  which  in  that  inftancc  is  faid  to  oe  uncon- 
troulable,  fbould  not  be  fo  in  every  other.  If  Legiflativi  au- 
thoricy  is  fuperfeded,  why  not  Executive  f  Surely  the  former 
ts  not  lefs  facred  than  the  latter. 

In  like  manner  as  to  the  judicial.  It  is  flipulated  in  the  6th 
article,  "  That  there  ihall  be  no  future  confifcations  made,  nor 
^  any  profccutions  commenced  ag»  nft  any  perfon  or  perfons^ 
<^  for,  or  by  reafon  of  any  part,  which  he  or  they  may  have  uken 
^  in  the  prefent  war:  and  that  no  perfon  (hall,  on  that  account, 
*  fufFcr  any  future  lofs  .or  damage,  cither  in  his  perfon,  liberty, 
^  or  property ;  and  that  thofe  who  may  be  in  confinement  on 
^  fuch  charges,  at  the  time  of  the  ratification  of  the  treaty  in 
^  America^  (hall  be  immediately  fet  at  liberty,  and  theprofecu- 
^  tions  fo  commenced,  be  difcontidued."  I  apprehend  this  ar- 
ticle, fo  far  as  it  refpe^cd  the  releale  of  prifoners  confined,  could 
only  be  executed  by  an  order  from  the  Judges  of  the  Court, 
having  judicial  authority,  in  the  cafes  in  qteilion,  in  confe- 
quence  either  of  an  a£tual  alteration  in  the  law,  by  the  Lei^ifla- 
ture,  in  conformity  to  the  treaty,  (where  that  was  neceflary); 
or,  of  a  particular  pardon  by  the  Executive;  and  that  if  a  Jail- 
or, merely  becaufe  the  treaty  was  ratified,  and  he  found  this  ar- 
ticle in  it,  had  fet  all  fuch  prifoners  at  liberty,  he  would  have 
been  guilty  of  an  efcape. 

This  reafiining,  in  my  opinion,  derives  confiderable  weight 
fiiom  the  pra^ice  in  Great  Britain. 

The  King  of  Great  Bfitain  ceruinly  reprcfents  the  fove- 
reignty  of  the  whole  nation,  as  to  foreign  negociations,  ;is  com- 
pletely as  the  Congrefs  of  the  United  States  ever  reprefented 
the  fovereignty^of  the  Union,  in  that  particular.  His  power, 
as  to  declaring  war  and  making  peace,  is  as  unlimited  as  the 
refpcflive  authorities  for  thofe  purpofes  in  i\iffUnited  States. ^^ 
The  whole  natfon  of  Great  Britain  fpeaks  as  efFeduaUy,  and 
as  completely  through  him,  as  all  the  people  of  the  United 
States  can  now  fpeak  through  Congrefs,  as  to  a  declaration  of 
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1796.  war,  or  through  the  Profident  and  Senate  as  to  making  peace) 
\^  #^^  and  of  courfe,  as  they  ever  did  through  Congrefs,  under  the  old 
articles  of  confeder^tron,  the  power  certainly  not  being  lefTened. 
The  law  of  nations  equally  applies  to  his  treatiel  on  behalf  of 
Great  Britain^,  as  it  can  apply  to  any  treaty  made  on  behalf  of 
the  United  States.  Yet,  I  nelieve  it  is  an  invariable  pradice 
in  that  country,  when  the  Kini;  makes  any  ftipulation  of  a  le- 

(;iflative  nature,  that  it  is  carried  into  effcift  by  an  a£b  of  Par- 
iament.  The  Parliament  is  confidered  as  bound,  upon  a  prin- 
ciple of  moral  obligation,  to  preferve  the  public  faith,  pledged . 
by  the*  treaty,  by  paffing  fucb  laws  as  its  obligation  requires  i 
but  uniil  fuch  \xws  are  paiT^d,  the  fyftem  of  law,  entitled  to  ac- 
tual obedience,  remains  defaSlQ^  as  before.  I  doubt  not,  if  mv 
time  had  admitted  of  a  full  fearch,  and  I  could  hare  had  acceU 
to  the  proper  bo6ks  for  information,  that  1  could  find  niany  in* 
ftances  of  this.  I  will,  however,  mention  one,  which  I  have 
been  able  to  procure  here.  It  is  a  tranfaAion  of  this  nature,  <b 
late  as  the  conuhcrcial  treaty  between  Great  Britain  and 
France^  in  1786.  The  information  I  derive  is  from  the  An- 
nual Regifters  of  1786  and  1787,  which  I  fuppde^  as  to  thit 
point,  are  corre6^. 

One  article  of  the  treaty  was  in  thefe  words: 
^  The  wines  of  France,  imported  diredly  from  France  to 
^  Great  Briuin,  (hall,  in  no  cafe,  paynny  higher  duties  than 
^  thofe  which  the  wines  of  Portugal  now  pay/' 

This  treaty  was  iigned  at  FerjaiUes^  the  26th  jof  September^ 
1786. 

On  the  24th  of  January^  1787,  the  King  met  his  Pari iamebtt 
and  amo  ig  other  things,  informed  the  two  houfes,  ^  That  he 
^  had  condaded  a  treaty  ef  commerce  with  the  French  King, 
^  and  had  ordered  a  copy  of  it  to  be  laid  before  them.  He  re* 
^  commeniied,  as  the  nrfl  objed  of  their  deliberations,  the  ne^ 
**  cejfary  meafures  for  carrying  it  into  effeSi\  and  exprefled  his 
'^  truft,  that  they  would  find  the  proviiions,  contitined  in  it,  to 
^  be  calculated  for  the  encouragement  of  induflry,  and  the  ex- 
"  tenfionof  lawful  commerce  m  both  countries j  and  by  pro- 
^  moting  a  beneficial  intertourfe  between  their  refpeAive  inha- 
^  bitants,  likely  to  give  additional  permanency  to  the  bleiSngs 
"of  peace/' 

On  the  i5diof  February ^  the  Houfe  of  Commons,  beine  in  a 
committee  of  the  whole  houfe,  Mr.  P/V/,  the  principal  Minif- . 
ter  of  the  Crown,  moved  the  following  refolution : 

^  That  the  wines  of  France  be  imported  into  this  country 
^  upon  as  low  duties,  as  the  prefent  duties  paid  on  the  importa^^ 
^  dot!  of  Portugal  wines." 

I  have  not  had  time  to  examine  them  all,  but,  I  doubt  not,  it 
will  be  found,  on  infptftion}  that  th^re  was  not  a  (ingle  provi- 
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fi6n  in  the  trenty,  inoonfiftent  with  former  parliamentary  refgu-     tjqS^ 
htion5j  but  Parl^iamefit  a£led  upon  it  by  a  new  law,  calculated  C^y*^ 
to  give  it  cffe<a. 

The  following  quotation,  (which  is  a  literal  one)  I  think,  is 
very  much  to  the  purpofe : 

^  On  the  Monday  folh>wingf,  the  report  of  the  committee, 
^  upon  the  corooMreial  treaty,  was  brought  up,  and,  on  the 
^  ufual  motion  beings  made,  that  the  houfe  do  aisrce  to  the 
^  fame,  notice  Was  taken  of  the  omiilion  of  the  mention  of  Ire- 
^  land,  both  in  the  treaty  and  the  Tariff;  and,  it  was  afkcd, 
**  whether  or  no  (he  was  underftood  to  be  included  in  it  i  To 
^  this  queftion  Mr.  Pitt  replied,  That  Ireland  was  undoubtedly 
f'  entitled  to  all  the  bcrsfits  of  the  treaty;  but  it  was  entirolv 
^  at  her  own  option,  whether  fbe  would  choofe  to  avail  herfcif 
^  of  thofe  advantages ;  fgr  it  was  only  to  be  dome  by  her  pajjtng 
^fuch  laijOs  asjhouldput  the  Tariff  on  the  fame  footing  tn  that 
^^  country  as  it  vjas  Jiipulated  fhould  be  done  in  this.  Had  the 
^  adoption  of  the  treaty  by  Ireland,  been  a  ftipulation  ncceffary 
'^  to  be  performed  before  it  could  bje  finally  concluded  on  in 
^  this  country,  then  this  country  would  have  been  deprived  of 
**  all  the  benefits  refulting  from  it  ia  the  event  of  Ireland's 
^  refufal/' 

Now  it  is  obfirrvable,  that  in  faking  of  this  TariiF,  in  the 
treaty,  the  King  of  Great  Britain  does  not  promife,  that  the 
P^arliament  Jbaa  pafs  laws  tofuch  an  effe&\  hut  the  language 
is  thus : 

^  The  two  high  contracting  parties  have  thought  proper  to 
^  fettle  the  duties  on  ecrtain  goods  and  merchandifes,  in  order 
*^  to  fix  invariably,  the  footing  on  which  the  trade  therein  (hall 
^  b^  eftablifiied  between  the  two  nations.  In  confeauence  of 
^  which,  they  have  agreed  upon  the  following  TarifF,  «c."  viz. 

In  another  part,  the  King  of  Great  Britain  fays, 

**  His  Britannic  Majefty  referves  the  right  of  countervailing 
^  -by  additional  duties  on  the  undermentioned  merchandifes,  the 
^  ittrernal  duties  a£lually  impofed  upon  the  manufacturer,  or 
^  the  import  duties  which  are  chars^ed  on  the  raw  materials ; 
^  namely,  on  all  linens  or  cottons,  ftained  or  painted,  on  beer, 
*^  glafs-ware,  plate^glafs,  and  iron.*^ 

Here  is  no  mention  of  the  Parliament,  and  yet,  no  man  living 
will  (ay  that  a  bare  proclamation  of  the  King,  upon  the  ground 
of  the  treaty,  would  bean  authority  for  the  levying  of  any  du^ 
ties  whatever ;  hut  it  mujt  be  done  in  the  conjlitutional  mode^  by 
ad  of  parliament,  which  affords  an  additional  proof,  that  where 
luiy  thing  of  a  legiflative  nature  is^  in  contemplation,  it  is  con* 
ftan^y  implied  and  underftood,  (without  exprefs  words)  that 
it  can  alone  be  ede^fd  by  the  mediiAm  of  the  legiflative  au- 
thority* 

That 


276  Cases  ruled  and  adjudge^  in  the 

1796.  That  this  pra£lice  I  have  noticed  is  not  an  occafionat  one^ 
s./'>rv*'  but  has  been  conftantly  obferved,  I  think  Is  highly  probable 
from,  this  circumftance;  that  iftreaties  were  conhdered  in  that 
country  ss  ipfo  fa£io  repealing  all  laws  inconfiftent  with  thein> 
and  impofing  new  ones,  ^hey  ought  to  b& bound  up  with  the 
ftatutcs  at.larj:e,  ^ which  thev  never  have  bcien)  otherwife  die 
publication  woiild  be  at  leaft  incomplete,  if  not  deceitful. 

Thefc  examples  from  Great  Britain!  confiderof  very  high 
authority,  as  they  are  taken  from  a  kingdom  equally  bound  by 
the  law  of  nations  as  we  arc;  pofT^ffing  a  mixed  form  of  f o- 
veinment  as  wcdo;  and,  fo  far  as  common  principles  of  le- 
glflction  are  concerned,  being  the  very  country  from  which  we 
derive  the  rudimeiits  of  our  legal  ideas. 

But  J   muft  admit  that  there  is  alfo  a  very  high  authority, 
and  to  wbich  we  naturally  (bcmld  be  more  partial,  againft  this 
conrtruftiofL     It  is  the  authority  of  the  Congrefs  of  the  t/n/V- 
ed  Shitc^s  in  the  year  1787.     It  is  an  authority  derived  from  an 
unanimous  opinion  of  that  truly  refpiectahle  lv>ly,  conveyed  in 
a  circular  letter  tmm  Congrcis  to  the  different  States  on* this 
vtry  fubjeS.     I  bow  with  proper  deference  to  that  great  au- 
thority: But  I  (hotild  be  unworthy  of  the  high  ftationi  huld, 
if  I  did  not  fpcak  my  real  fentiments  as  a  judge,  uninfluenced 
by  any  authority  whatfoever.     It  is  certain,  that  in  this  par- 
ticular, Congrefs  were  not  exercifing  a  judicial  power;  and, 
therefore,  the  opinion  is  nor  condufive  on  any  court  of  juftice. 
I  feel,  hcrwever  fome  confolation  in  differing  from  an  opinion 
for  which  fo  much  refpedtmuft,  and  ought  to  be  entertained, 
by    refleding  that  though  this   was  the   unanimous  Opinion 
of  Congrefs,    it  was  not    the  -  unanimous    opinion   of    the 
people  of  thf  United  States.     So  far  from    it,   thaf  I  believe 
no  fuit  was  ever  maintained  in  any  court  in  the  United  States^ 
merely  on  the  footing  of  the  treaty  when  an  z€t  of  the  ligica- 
ture  ftood  in  the  way.     It  was  to  remove  the  obftacle  aritin^ 
from  fuch  an  opinion,  that  Congrefs  recommended  the  repesu 
of  all  afts  inconiiftent  with  the  due  execution  of  the  treaty. 
And  I  muft  with  due  fubmiilion  fay,  that  in  my  opinion  with- 
out fuch  a  repeal,  no  Britijh  creditor  could  have  maintained  a  fuit 
in  virtue  of  the  treaty,  where  any  legiflative  impediment  exifted, 
untilthe  prefent  conftitution  of  the  United  States  was  formed. 
2^.  The  article  in  the  conflitution  concerning  treaticslhave 
always  confidcrcd,  and  do  now  confider,  was  in  confeauence 
of  the  coiiflift  of  opinions  I  have  nttntioned  on  the  fubjeA  of 
the  treaty  »:i  queftion.     It  was  found  in  this  inftance,  as  in 
many  others,  tha:  when  thirteen  different  legiflatures  were 
neceflary  to  aft  in  unifon  on  many  occafions,  it  was  in  vaki 
10  expcft  that  they  would  always  agree  to  aft  as  Congrefs 
might  think  it  their  duty  to  require.     Requlfitions  fprmerly 

were 


Supreme  Court  of  the  Vnlui  States.         Vfi 

wei'e  made  binding  in  point  bf  moral  obligation^  (f6  far  as  the  1796. 
amount  of  money  was  concerned,  of  which  Congrefs  was  the  V-^vx> 
conftitutional  j^idgc,)  but  the  right  and  the  powir  being  fepa- 
rated,  it  was  found  often  impracticable  to  make  them  a£t  ia 
conjundion.  To  obviate  this  difficulty,  which  every  one 
knows  had  been  the  mezns  of  greatly  diftrei&ng  the  union,  and 
injuring  its  public  credit,  a  power  was  given  to  the  Reprefen- 
tatives  of  the  whole  union  to  raife  taxes  by  their  own  authority 
for  the  good  of  the  whole.  Similar  embarraflmei)ts  had  been 
found  about  the  treaty.  This  was  binding  in  moral  obligation^ 
but  could  not  be  conftitutionally  carried  into  effect  (at  Icaft  in 
the  opinion  of  many,)  fo  far  as  afts  of  legi/lation  then  in  being 
conilituted  an  impediment^  but  by  a  repeal.  The  extreme  in- 
con  venicncies  felt  from  fuch  a  fyftem  didatedthe  remedy  which 
the  conilitution  has  now  provided,  ^^  that  all  treaties  made 
*'  or  which  (hall  be  made  under  the  authority  of  the  United 
«  States\  (ball  be  the  fupreme  law  of  the  land\  and  that  the 
^  judges  in  every  State  (hall  be  bound  thereby,  any  thing  in 
**  the  ccnftitution  or  laws  of  any  State  to  the  contrary  not- 
*^  withftandtijg."  Under  this  Conftitution  therefore,  fo  far  as 
a  treaty  conftitutionally  is  binding,  upon  principles  of  ^n^ra/ 
obligation^  it  is  alfo  by  the  vigour  of  its  own  authority  to  be 
executed  in  hSt.  It  would  not  otherwife  be  iYit  fupreme  law 
in  the  new  itTi{€  provided  for,  and  it  was  fo  before  in  a  moral 

The  provifion  extends  to  fubfifting  as  well  as  to  futurje 
treaties.  I  confider,  therefore,  that  when  thi^  conftitution  was 
ratified,  the  cafe  as  to  the  treaty  in  queftion  ftood  upon  the 
fame  footing,  as  if  every  a£l  conftituting  an  impediment  to  a 
creditor's  recovery  had  been  expresfly  repealed,  and  any  fur- 
ther a£l  pafled,  which  the  public  obligation  had  before  required, 
if  a  repeal  alone  would  not  have  been  fufficient. 

Before  I  go  to  the  confideration  of  the  words  of  the  treaty 
itfelf,  I  think  it  material  to  (ay  a  few  words  as  to  the  operation 
which  an  adual  repeal  would  have  had. 

I  believe  no  one  will  doubt,  that  every  thing  done  under  the 
aSl  while  in  exiflence^  fo  far  as  private  rights  at  leaft  were  con- 
cerned, would  have  been  upafFe£ted  by  the  repeal.  If  a  fta- 
tute  requires  a  will  of  lands  to  be  executed  in  the  prefence  of 
two  witnefTes ;  and.  a  will  is  adually  executed  in  that  manner, 
and  the  ftatute  is  afterwards  repealed^  and  three  witncfTes  are 
made  neceflfary,  the  will  executed  in  the  prefence  of  two  others, 
when  the  former  ftatute  was  in  being,  would  be  undoubtedly  good  \ 
and  if  I  am  not  miftaken,  a  will  made  according  to  a  law  in 
beine  has  been  held  gpod,  even  though  the  devifor  died  after 
an  alteration  of  it.  K)i  this,  however,  I  am  not  fure  j  bm 
the  ci^eneral  pofu^on^  I  imagine,,  will  not  be  queftioned. 

Let 


^fe6o  Cas£S  ruled  and  adjudged  in  the 

179^*  the  State,  in  the  very  words  they  recommended,  they  would 
^-"■y^^  ^^^  haViB  had  efficacy  enough  to  dettroy  thofe  payments  as  a 
bar.  And  yet,  if  Congrefslhought  fuch  a  cafe  Ought  to  have 
bieen  comprehended,  I  prefume  tliey  would  have  recommended 
a  fpecial  provifion,  clearly  comprehending  fuch  cafes,  and  ac- 
companied with  a  full  indemnity. 

I  faid  the  words  of  the  treaty  would  have  •  great  operation, 
without  giving  them  the  very  rigorous  one  contended  for. 
And  that  will  more  fullv  appear  when  wc  take  up  the  remain* 
ing  words,  viz. 

3.  **  To  the  recovery  of  the  full  value  in  fterling  money  of 
**  all  bdnafidi  debts  heretofore  contracted. 

The  operation  (exclufive  of  tfaefe  payments)  would  tbere-i> 
fore  be  tftiis : 

ift.  All  creditors  whofe  debts  had  not  been  confifcated,  or 
where  the  conRfcations  were  not  complete,  and  no  .payments 
had  been  made,  would  have  a  right  of  recovering  their  debts. 

ad.  Perhaps  all  creditors,  whether  their  debts  were  confif- 
cated or  not,  or  whether  confifcations  were  complete  or  not,- 
excepting  thofe  only  from  whom  the  government  bad  received 
the  money,  would   be  entitled  to  recover,  becaufe  ufidoubtedly 
the  refpedltve  Legiflatures  were  competent  to  rejlore  alltbefe. 

3d.  Another  object  of  no  fmall  importance,  was  to  iecure 
the  payment  of  all  thefc  debts  in  Jter ling  money y(o  that  the  cre- 
cKtors  might  not  fufFer  by  paper  currency,  cither  then  in  exift- 
cnce,  or  that  might  be  thereafter  emitted. 

When  thefe  general  words,  therefore,  can  comprehend  fa 
many  cafes,  all  reafonable  objects  of  the  article,  I  cannot 
think  lam  compelled  as  a  Judge,  and  therefore  I  ouf2:ht  not  to 
do  fo,  to  fay  that  the  general  words  of  this  article^  jhall  extin^ 
guijh  private  as  well  as  public  right s* 

1  hold  public  faith  lo  facred,  when  once  pledged  either  to 
citizens  or  to  foreigners,  that  a  violation  of  that  faith  is  never 
to  be  inferred  as  even  in  contemplation,  but  when  it  i%  impoffi- 
ble  to  give  any  other  reafonable  conftruction  to  a  public  tct.  1 
do  not  clearly  fee  that  it  was  intended  in  the  prefent  inftance. 
I  cannot  therefore  bring  myfelf  to  fay,  that  theprefer.t  Defend- 
ant having  once  lawfully  paid  the  money ^  jhall  pay  it  over  again. 
If  the.matter  be  only  doubtful,  I  thinjc  the  doubt  (hould  incline 
in  favour  of  an  innocent  individual,  and  not  againft  him.  I 
ihoulJ  hope  that  the  prefent  Plaiiit iff  will  ftiU  receive  his  mo- 
ney, as  his  right  to  the  money  certainly  has  not  been  diveftcd, 
but  I  think  for  all  the  reafons  I  have  given,  he  is  not  entitled 
to  recover  it  from  the  prefent  Defendant. 

My  opinion,  therefore,  on  the  whole  of  this  cafe  is,  that 
judgment  ou^ht  to  be  given  for  the  Defendant  upon  the  fecond 


plea  •, 


upon  the  third,  fourth  and  ftfih  for  the  Plaintiff. 
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WiLsoK,  Jujtice.    I  (hall  be  concife  in  delivering  mjr  opi*     1796* 
nion,  as  it  depends  on  a  few  plain  principles.  C^-^^^ 

If  Firginia  had  a  power  to  pafs  the  law  of  OHober  1777, 
(he  muft  be  equally  empowered  to  pafs  a  fimilar  law  in  any  fu-  . 
ture  war  ;  for,  the  powers  of  Congrefs  were,  in  fad,  abridg- 
ed by  the  articles  of  confederation  ;  and  in  relation  to  the  pre- 
fent  Conftitution,  (he  ftill  retains  her  fovereignty  and  inde- 
pendence as  a  State,  except  in  the  inftancc^  of  exprefs  delega- 
tion to  the  Federal  Government. 

There  are  two  points  involved  in  thedifcuflion  of  this  power 
of  confifcation :  The  firft  arifing  from  the  rule  prefcribcd  by 
the  law  of  nations ;  and  the  fecohd  arifing  from  the  conftrUc- 
tion  of  the  treaty  of  peace. 

When  the  United  States  declared  their  independence,  they 
were  bound  to  receive  the  l?w  of  nitions,  in  its  md3ern  ftate 
of  purity  and  refinement.  By  every  nation,  whatever  is  its 
form  of  government,  the  confifcation  of  debts  has  long  been 
confidered  difrenutable  t  and,  we  know,  that  not  a  fingie 
confifcation  of  that  kind  ftained  the  code  of  any  of  the  Eurc^ 

{>eaH  powers,  who  were  engaged  in  the  war,  which  our  revo* 
ution  producejd.  Nor  did  any.aiithority  for  the  confifcation  of 
debts  proceed  from  Congrefs  (that  body,  Which  clearly  pofleflT- 
ed  the  right  of  confifcation,  as  ah  incident  of  the  powers  of 
war  and  peace)  and,  therefore,  in  no  inftance  can  the  a£l  of 
confifcation  be  confidered  as  an  ^£t  of  the  nation* 

But  even  if  Firginia  had  the  power  to  confifcate,  the  treaty 
annuh  the  confifcation.  The  fourth  article  is  well  expitfled  to 
meet  the  .very  cafe  :  it  is  not  confined  to  debts  exifting  at  the 
time  of  making  the  treatV;  but  is  extended  ito  ichts  heretofore 
contrasted.  It  is  impoffiole  by  any  glofTary,  or  argument,  to 
make  the  words  more  pcrfpicuous,  more  condufive,  than  by  a 
bare  recital.  Independent,  therefore,  of  the  Conftitution  of 
tht  United  Statesy  (which  authoritatively  inculcates  the  obli- 
gation of  contra£ls)  the  treaty  is  fufficient  to  remove  every  im- 
pediment founded  on  the  law  of  Firginia.  The  State  made 
the  law ;  the  State  was  a  party  to  the  making  of  the  treaty  :  a 
law  does  nothing  more  than  exprefs  the  will  of  a  nation ;  and  a 
treaty  does  the  fame. 

Under  this  general  view  of  the  fubjeA,  I  think  the  judg- 
ment of  the  CircuitCourt  ought  to  be  reverfed. 

CusHiNG,  Juftice.  My  ftate  of  this  caft  will,  agreeably  to 
my  view  of  it,  be  {hort,  I  (ball  not  queftion  the  right  of  a 
State  to  confifcate  debts.  Hens  is  an  ad  of  the.  Aflembly  of 
Firginia^  paflTed  in  1777,  rcfpecling  debts;  which  contem- 
plating to  prevent  the  enemy  deriving  ftrength  by  the  receipt 
of  them  during  the  war,  provides,  that  if  any  Briti/h  debtor 
will  pay  his  debt  into  the  Loan  Office,  obtain  a  certificate  and 
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1796*  receipt  as  directed,  he  (hall  be  diicharged  from  fo  much  of  the 
V^v^M'  debt.  But  an  intent?  is  expreflfcd  in  the  act  not  to  confifcate, 
unlefs  Great  Bntaln  (hould  fet  the  example.  This  act,  it  is 
faid,  works  a  difcharge  and  a  bar  to  the  payer.  If  fuch  pay- 
ment is  to  be  confidcred  as  a  difcharge,  or  a  bar,  fo  long  as  tne 
act  had  force,  the  qucftion  occurs  j— Was  there  a  power,  by 
the  treaty,  fuppofingit  contained  proper  words,  entirely  to  re- 
Hlov^^this  law,  and  this  bar,  out  of  the  creditor's  wav  \ 

This  power  feems  not  to  have  been  contended  againft,  by  the 
Defendant's  council :  And,  indeed,  it  cannot  be  denied ;  the 
treaty  havine  been  functioned,  in  all  its  parts,  by  the  Coi^itu- 
•  lion  of  the  United  States ^  as  the  fupreme  law  of  the  land. 

Then  arifcs  the  great  queftion,  upon  the  import  of  the  fourth 
article  of  the  treaty :  And  to  tne,  the  plain  and  obvious  mean* 
injg  of  it,  goes  to  nullify,  ab  inithy  all  laws,  or  the  impediments 
ofany  law,  as  far  as  they  might  have  been  defl^ned  to  impair, 
or  impede,  the  creditor's  rioht,  or  remedy,  againft  his  original 
debtqr.  **  Creditors  on  either  fide  Jhallmeet  with  no  lawful  im-^ 
*'  peditnent  tuhe  recovery  of  the  full  value  injierling  money ^  of 
**  all  bona  fide  debts  heretofore  eontratled.** 

The  article  fpeaking  of  creditors,  and  bona  fide  debts  here- 
tofore "contracted,  plainly  contemplates  debts,  as  originally 
contracted,  and  creditars  and  original  debtors ;  removing  out  of 
the  way  all  legal  impediments  ^  fo  that  a  recovery  might  be 
had,  as  if  no  fuch  laws  had  particularly  interpofed.  The 
words-*^"  recovery  of  the  full  value  in  fterling  money,"  if 
the v  havt- force,  or  meaning,  muft  annihilate  all  tender  laws, 
tnaking  any  thing  a  tender,  but  fterling  money;  and  tlie  other 
words,  or  at  leaft  the  whole  taken  together,  muft,  in  like  man- 
ner^ remove  all  other  impediments  of  law,  aimed  at  the  reco- 
very of  thofe  debts. 

What  has  fome  force  to  confirm  this  conftru£tion,  is  the 
fenfe  of 'all  Europe^  chat  fuch  debts  could  not  be  touched  by 
States,  without  a  breach  of  public  faith:  And  ^for  that,  and 
other  reafons,  no  doubt,  this  prpvifiori  was  infifted  upon,  in 
full  latitude,  by  the  Britijh  negotiators.  If  the  fenfe  of  the 
article  be,  as  ftated,  it  obviates,  at  once,  all  the  ingenious, 
metaphyseal,  reafoning  and  refinement  upon  the  wor£,  debt^ 
difcharge^  extinguijhtfient^  and  afFords  an  anfwer  to  the  decifion 
made  in  the  time  of  the  interregnum— that  payment  to  fequef'^ 
tors^  was  pjy^ncnt  to  the' creditor, 

A  State  may  mal^e  what  rules  it  pleafcs^  and  thofe  ruto 
tnuft  necefl'^rily  have  place  within  itfelf. 

But  here  is  a  treaty,  ti)e  fupreme  law,  which  overrules  all 
State  laws  upon  the  fubje£b,  to  all  intent?  and  purpofes^  and 
that  makes  tne  difference*  Divcrfe  objections  are  made  to  this 
conjlruciion  i^TI^at  it  Is  an  odious  one,  ahd  as  fu^b*  ought  to 
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be  avoided:  That  treaties  regard  ihe  exiifting  ibte  of  things:  I796. 
That  it  would  carry  an  imputation  upon  public  faith:  That  it  ^*^>f^ 
is  founded  on  the  power  of  eminent  domain,  which  otFght  not 
to  be  cxercifed,  but  upon  the  mod  urgent  occafions :  Ihat  the 
negociators'thcmfelvcs  did  not  think  they  had  powct*  to  reped 
laws  of  confifcation  >  becaufe  they,  by  tlic  5th  article,  only 
agreed,  that  Congrefs  fiioufd  recommend  a  repeal  to  the  States. 

As  to  the  rule  rcfpefting  odious  conftrudtjons ;  1^^/  takes 
place  where  the  meaning  is  doubiful,  not  where  it  is  clear,  as 
I  think  it  is  in  this  cafe.  But  it  can  h:^rdly  be  confiJered  as  an 
odious  thing,  to  inforcc  the  payment  of  an  honeft  debt,  accord* 
ing  to  the  true  intent  and  meaning  of'  the  parties  conira^ling^ 
lefpecially  if,  as  in  this  cafe,  the  State  having. received  th<i.;r0- 
ney,  is  bound  in  juftice  and  hon.>r,  to  iitdv^.nuify  iho  iiebtof,  for 
what  it  in  fa<fl  received.  In  wh.itevcr  oth^r  lights  this  ^\  of 
Aflcfiibly  may  bercvieweJ,  1  conftder  it  in  ci|e,  as  ccnuining 
a  ilronir  implied  en g^ij^^msnt,  on  the  part  bf  the  State,  tto  in- 
demnify every  one  who  fhoulr!  pay  !noney  under  it,  puifuaiit  to 
the  invii^rion  it  held  our. 

Having  never  confifcated  the  dabt,  the  Slite  nauff^  in  llw 
naiure  and  reafon  of  things,  confidvT  iifclf  as  anfwcrisble  to  the 
value.  And  this  feems  to  he  the  tull  fcnfe  of  the  Jegi3ators 
upon  this  fuhjecl,  in  a  fubfcrqumt  aft  of  affemblyi;  but  the 
treaty  holds  the  original  debtor  anfwerable  to  hisxreditor,  as  \ 
underftand  the  matter^  The  State,  therefore,  muft  be  ijlpon- 
fible  to  the  debtor, 

Thefe  confiderations  will,  in  effeft,  exclude  the  idea  of 
the  power  of  eminent  domain;  and  if  they  did  not^  yet  there 
was  fufficicnt  authority  to  exercife  it,  and  the  greatcft  occafion 
that  perhaps  could  ever  happen.  The'  fame  conridcrationt-wiJl 
alfo  takeaway  all  ground  of  imputation  upon  public  farth. 

Again,  the  treaty  regarded  the  ./rxifting  (late  of  things,  by 
removing  the  kws  then  cxiiling,  which  intended  to  defeat  th6 
creditor  of  his  ufual  remedy  at  law. 

As  to  the  obfervations  iipon  tht  .recomroendal.ory  prbvifipn 
of  the  5tb  article;  I  do  not  fee  that  wc'can  colleft  the  private 
opinion  of  the  negcciators,  refiK'^lln*^  their  powers,  by  what 
thiy  did  not  do:  and  if  wc  could,  t^irs  court  is  not  bound  by 
their  opinion,  unlefi  the  reafonsVm  which  it  was  founde<^,  being 
known,  were  convincing.  It  wouM  he  hard  upon  them,  to  fuppofe 
they  gave  up  all,  that  they  might  thiijc  they  ftri£tly  had  a  right  to 
give  up.     We  rtiay  allow  fon:e what  to  (kill,  policy  and  fidelity. 

With  refpcft  to  confifcations  of  real  and  pcrfon.il  cftates, 
which  had  been  compleatcd,  tlie  eftaies  fold,  and,  perhaps,  pafFcJ 
through  t'«e  hands  of  a  number  cf  purcbaf  ri?,  and  improvements 
made  Upon  real  cftatcs,  by  the  then  poffdtors;  they  knew,  that 
to  give  them  up  abfolutely,  m^ic  trcaie  much  ccnfufion  in  this 

cou  try 


284  Cases  ruled  and  adjudged  in  the 

1796*     country.     Avoiding  that, '(whether  from  an  apprehenfion  of 
i^Y^  want  ot'  power  does  not  appear  from  the  inftrument)  they  were 
Jead  only  to  agree,  that  Congrefs  fliould  recommend  a  reftitu- 
tion,  or  compofition. 

The  4th  article,  which  is  particularly  and  folely  employed 
about  debts,,  makes  prdvifion,  according  to  the  dodrine  then 
held  facrcd  by  all  the  fovereigns  of  Europe. 

Although  our  negociators  did  not  gain  an  exemption  for  in- 
dividuals, from  bona  fide  debts,  contrai^ed  in  time  of  peace,  yet 
they  gained  much  for  this  country:  as  rights •  of  filhery,  large 
boundaries,  a  fettled  peace,  and  abfolute  independence,  with 
their  concomitant  ^r.d  confcquent  advantages:  All  which,  it 
mieht  not  have  been  prudeni:  for  them  to  rifque,  by  obftinately 
inufting  on  fuch  exemption,  either  in  whole  or  in  part,  con- 
trary to  the  humane  2nd  mdiorated  policy  of  the  civilized 
world,  in  this  particular. 

The  5th  article,  it  is  conceived,  can  not  2StSt  or  alter  the 
conilru<Sion  of  the  4th  article.  For,  (irit,  it  is  againft  reafon, 
that  a  fpeci^l  provifion  made  refpeftipg  debts  by  name,  (bould 
be  taken  away  immediately  after,  in  the  next  article,  by  general 
words,  or  words  of  implication,  which  words  too,  have,  other- 
wife,  ample  matter  to  operate  upon.  ftJ.  No  implication  from 
the  5th  article,  can  touch  the  prcfent  caie,  bccauie  that  fpeaks 
only  of  adual  confifcaiions,  and  here  was;  no  confifcation.  If 
we  believe  the  Virginia  legiflators,  they  fay,  "  We  do  not  con- 
"  fifcate — we  will  not  confifcate  debts,  unlefs  Gre^  Britain 
^  fets  the  example,*'  which  it  is  uot  pretended  (be  ever  did. 

The  provifion,  that.^  Creditors  Jhall  meet  with  no  lawful 
<^  impediment^**  ice.  is  as  abfolute,  unconditional,  and  peremptory, 
as  words  can  ^ell  exprefs,  and  made  not  to  depend  on  the  will 
and  pleafure,  or  the  optional  condu£l  of  any  body  of  men  what- 
ever.' 

To  cffed  the  oh]t6k  intended,  there  is  no  want  of  proper 
and  ftrong  laf  iguage^  there  is  no  want  of  power,  the  treaty  oe- 
ing  fandioned  as  the  fupreme  law,  by  the  conftitution  of  the 
United  States^  which  nobody  pretends  to  deny  to  be  paramount 
and  controlling  to  all  ftate  laws,  and  even  itate  conftitutions, 
wbcrefoever  tht^  intcrierc  01;  difagree. 

l^he  treaty,  then^  at.  to  the  point  in  queftion,  is  of  equal  force 
..with  the  conditution  irfelf ;^  and  certainly,  with  any  law  what- 
fover.  And  the  words,  ^  Jhall  tneet  wifb  no  lawful  impedi^ 
Ment"  &c.  are  as  Arong  -^  the  wit  of  man  couHl  devi(e,  to 
avoid  all  eiFedts  of  fequirft ration,  coniifcation,  or  any  other  ob- 
ftacle  thrown  in  the  way,  by  any  liw,  particularly  pointed 
againft  the  recovery  of  fuch  debts. 

I  am,  therefore,  of  opinion,  chat  the  judgment  of  the  Circuit 
Court  ought  to  be  rcvcrfed.' 
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By  the  Court.  All  and  (ingular  the  premifes  being  fe^n  1796. 
by  the  court  here  and  fully  underftood,  and  mature  deliberation  \i<VX/ 
had  thereon,  becaufe  it  appears  to  the  court  now  here,  that  in 
the  record  and  procefs  aforefaid,  and  alfo  iii  the  rendition  of  the 
judgment  aforefaid,  upon  the  demurrer  to  the  rejoinder  of  the 
De^ndants  in  error,  to  the  replication  of  the^cond  plea,  it  is 
manifeftly  erred,  it  is  confidered  that  the  iaid  Judgment  for 
thofe  errors  and  others  in  the  record  and  proceis  aforefaid,  be 
revoked  and  annulled,  and  altogether  held  for  nought,  and  it 
is  further  confidered  by  Che  court  here,  that  the  Plaintiff*  in 
error  recover  againft  the  Defendants,  two  thoufand  nine  hun- 
dred and  feventy-dx  pounds,  eleven  ihillings  and  fix-pence, 
^ood  Britifl>  money,  commonly  called  fterling  money,  his  debt 
aforefaid,  and  his  cofts  by  him  about  his  fuit  in  this  behalf  ex- 
pended, and  the  faid  Defendants,  in  mercy,  &c.  But  this 
judgment  is  to  be  difcharged  by  the  payment  of  the  fum  of  596 
dollars,  and  intereft  thereon  to  be  computed  after  the  rate  of 
.five  per  cent  per  annum,  from  the  7th  day  of  July^  1782)  till 
payment,  befides  the  cofts,  and  by  the  payment  of  fuch  dama- 
ges as  (hall  be  awarded  to  the  Plaintiff  in  error,  on  a  writ  of 
enquiry  to  be  ifTued  by  the  Circuit  Court  of  Virginia,  to  af- 
certain  the  fum  really  due  to  the  Plaintiff  in  error,  cxclufive- 
ly  of  the  faid  fum  of  596  dollars,  which  was  found  to  be  due  to 
the  Plaintiff  in  error,  upon  the  trial  in  the  faid  Circuit  Court, 
on  the  ifTue  joined  upon  the  Defendant's  plea  of  peyment,  at 
a  time  when  die  judgment  of  the  faid  Circuit  Court  on  the  faid 
demurrer  was  unreverfed  and  in  full  force  and  vigor,  and  for 
the  execution  of  the  judgment  of  the  courts  the  caufe  aforefaid 
is  remanded  to  the  faid  Circuit  Court  of  Flrginh' 
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Den  Onzekerek. 


THIS  was  a  Writ  of  Error  to  the  Circuit  Court,  for  the 
Diftrid  of  South  Car$Una  \  and,  on  the  return  of  the  re- 
cord, the  following  pleadings  appeared: 

On 
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1796.  On  the  2d  ox  Fihrunry^  1795,  a  libel  was  %d  by  the 
^YO  Plaintiffs  in  error,  ftai;ine>  Th«t  the  ftiip  Dfn  Onzikeren  and 
^^  her  cargo,  on  the  i6ch  oi  Ntivcmber^  ^794»  W£i^>  and  ever  fmcc 
have  been,  the  property  of  Sfooner  and  Spfinger^  and  other  ci- 
tizens of  the  United  Netherlands^  owners  and  frei^l'.ters  nf  the 
fame:  That  peace  and anntyfubfifled between  the  LW/^i.^f/?f/i 
and  the  United  Nctherlaruh^  and  that  a  treaty  between  the  two 
powers,  was  concluded  oa  the  8th  of  OStober^  '7821  which  is  in 
fuH  force:  Th?t  thtf  Dm  Onzekeren  ii»iUd  with  htr  cargo  from 
DemararOy  in  the  JV.ji  Indies^  bound  to  AileUUebUr^y  in  Hol^ 
landy  and  in  the  cqu:fc  of  her  voyage  on  the  16  '  o^  November^ 
1794,  uss  captured  01:  the  high  fe^is,  in  Int.  2/*  N.  >irid  long. 
63,  W.  by  a  French  'ixrviQ^  fliip,  c«.lkd  the  C/tf'zsns  of  Meir^ 
feilleSy  conmiai.dej  by  C;  pi?in  FiSior  Ch(fhert^  That  rhe  (kid 
armed  (hip pretended  to  be  rail,  d  the  Citizen  of  MarjnUes^  was 
fitted  outy  arTTicd  and  equipped  fer  vjcr^  tn  the  port  9f  PhiladeU 
phhy  in  the  United  State:\  contn^ry  to  ilie  i?.W9  of  nations,  &c. 
that  Jheivent  to  feoy  nojt  having  a  legal  comml^ior  to  cruize  \  and 
that  at  the  lime  or  capturing  the  faid  fnip  i>^i7  Onzchren^ 
fhe  was  bound  to  Cayenr^y  to  obtain  a  commii^'^on  to  Cfuirc 
againft  the  enemies  of  the  French  Republic:  That.th<^  C:/*- 
zen  cf  Mar  fei  lies  v/^^-armed^  equipftdy  and  fitted  out  J^r-^>jar 
at  Philadefphioy  orfome  other  place  in  the  river  cr  bay  ef  Dl^ 
lawarey  in  Pennfylvaniay  New  jhrf^  or  Delawarey  conira* 
ry  to  the  laws  of  neutrality,  &c.  Th^t.flie  was  armcjl,  cquiped, 
and  fitted  out  for  war  while  in  Philaaelpbtay  with  12  f  tr;-.f, 
and  military  Jiorei  equal  to  that  force  \  hut  that  nftct  qiritrilig 
the  faid  porty  to  wit,  in  the  river  of  Delaware^  wiih»n  the  ju-p 
lifuiftion  of  the  United  Statesy  her  force  was  added  fo,  j^nd 
augmented  by  opcnitig  certain  other  port  hok-5,  snd  mounting 
certain  other  cannon,  to  wit,  16  gilns,  which  (he  had  conceal- 
ed in  her  hold,  ami  brought,  cr  procured  to  be  brought  from 
the  port  of  Philadelphia \  and  by  providinir  harfelf  with  other 
military  (lores,  contrary  to  the  laws  of  neuirality,  ^  c :  Thjt  the 
Captain,  officcis,  and  crew  of  the  f;;id  {hip,  Ciiiicn  of  Marfeilles^ 
could  rot  Iccaily  have  any  commilEon  power  ^-r  .\urhoriiy 
from  any  Prince  or  State,  for  a  vefTd  fitted  out  ,  arm^d 
and  equipped  for  war,  in  the  United  States 'y  nor  for  a  vefFel 
whofe  force  had  been  augmented  in  the  United  StaicSy  by  add- 
ing to  the  number  or  fize  of  her  guns,  or  by  addition  thereto 
of  any  equipment  folely  applicable  to  war,  much  lefs  could 
they  have  authority  to  carry  and  detain  her  prizes  in  the  ports 
of  the  United  States :  That  the  faid  fl^^cr  Chaberty  pre- 
tends to  have  .  a  lawful  com.niflion  from  the  French  Repub- 
lic, whi^h  the  Libellants  pray  he  may  be  obliged  to  (hew 
and  file ;  but  which  fai  J  pretended  comm'iffion,  (if  anv  there  be) 
biving  been  HTucd  to  a  vcflcl,  then  aftuaily  being  fitted,  arm- 
ed 
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cd  or  equipped  as  aforefaid,  or  whpfe  force  had  been  augment-    1796* 
ed  in  the  IJnittd  Statesy  is  ilull  and  void:  That  the  whole,  U^-y^* 
part,  or  feveral  of  the  crew  of  the  Citizen  of  Alarfeilles^  con- 
fifted'of  American  citizens,'  or  inhabitants,  enliltcd  and  feip- 

f)ed  in  the  United  States :  That  if  the  faid  armed  fhip  had  been 
egally  commiffioned  previous  to  her  entering  il^;  port  of  Phi^ 
ladelthia^'  thefubfequent  augmcntatibn  of  her  force  in  the  Vni^ 
ted  otatesy  rendered  her  commiilion  null  and  void,  to  all  in- 
tents and  purpofes :  And  that  the  courts  of  the  t/!»?/V^^/  States 
are  bound  to  reftore  the  prizes  made  'by  a  v^ffel,  v/hofc  force 
has  been  augmented  within  the  neutral  limits  thereof.  The 
libel,  therefore,  concudcs,  by  praying  reftitution  and  damages. 
On  the  4th  of  March^  I795»  *  claim,  fwom  to  in  opsn 
rdurt,  was  filed  by  Jihn  Michet^  prize  mafter  of  the  faid 
ttkx^  Den'On2,ekeren^  and  her  cargo,  ftrling  himfelf.a  native 
frenchman^  and  citizen  of  che  French  Republic,  in  behalf  of 
himfel^  Antonio  Fraptcois  Planche^  a  n  uivc  Frenchman^  now 
i^fident  at  Phiiadctphta^  owner  of  the  private  armed  veflU  the 
Gitizitn  cf  MarftiiUsi^ni  in  behalf  of  the  officers,  mariners^ 
*nd<:rew,  or  perdms  mtcrefl-ed  in  the  faid  veflel  of  war,  being 
*11  French  dtiz^S.  Alter  prote^rtg  that  the  faid  libel  ii 
vexatious,  aiid  not  good  and  fufficient  in  law,  the  claim  pro- 
ceeds toftfete.  That  ^^cv the  faid  John  Aftchelj  thefaid^  P. 
flanche^  and  the  officers  and  crew,  and  perfons  interefted  in 
the  f«id  ftip  Citizen  of  Mitrfeillesy  and  her  faid  priz'^,  are  all 
^French  ck\it^^'.  That  tl>t  (aid  (hip  Citizen  of  Marseille  s^  is 
R  Ffench  ^tt^QX:^  w:}^  not  originally  armed  and  equipped,  or 
iitted  for  war  at  'Philadelphia^  or  any  other  port  or  place  of  the 
Vniud  States^  but  (he  v«as  fitted,  armed,  or  equipped  for  war 
^t'St.  DomingOj  end  was  duly  *  commiflioned  for  war,  under 
the -authority  of  ihe  French  Republic,  by  Aionge^  Minifter  of 
<he  Marine  Department,  in  France^  by  a  commifSon  ifTued 
at  the  Cape^  as  appeariJ  by  a  certified  copy  of  the  commiffion, 
^f  the  faid  Pianche^  dated  at  on  the 

day  of  in  the  year  of  bur  Lord  one  thoufand 

fevca  hundred  and  filed  agreeably  to  the  demand  of 

^the  Libetlant :  And  that  the  capture  was  made  in  open  war,  on 
the  high  feas,  and  without  the  neutral  limits  of  the  United 
States.  To-the  claim  was  added,  a  plea  of  the  iTth  article  of 
thfe^Treaty  of  Amity  and  Commerce,  between  the  United  States 
*4nd  Frtince,  in  bar  to  the  libel ;  and  a  prayer  that  the  libel 
bedifmifled  with  cofts  and  damages. 

The  Libellant  filed  A  replication,  in  which,  after  the 
y(ual  falvos  and  proteftations,  it  was  ftated,  that  the  force  of  the 
£hip  Citizen  of  marfeillcSy  was  increafcd  and  augmented  with- 
in the  neutral  limits  of  the  C/)irf/i/^/tff^x,  to  wit,  in  the  port- of 
Philadelpbiay  and  in  the  bay  and  river  Delaware^  by  adding  to 

the 
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1796  the  number  of  her  guns,  and  by  additions  thereto  of  certain 
^Y^  $^^  carriages,  and  other  equipments,  folely  applicable  to  war ; 
by  preparing  for  opening,  and  afhially  opening,  certain  port- 
holes on  her  main  deck,  abaft  the  main  chains,  and  alfo  opening 
other  port-holes  in  her  quarter  deck,  and  adding  to  the  number 
of  her  gun-carriages,  and  furniture  and  tackle  for  gun-car- 
riages, in  order  to  the  mounting  of  other,  and  a  ereater  num- 
ber, of  guns  than  (he  had  mounted  at  the  time  of  her  arrival  in 
the  United  States^  or  in  the  port  of  Philadelphia  :  That  the 
crew  of  the  faid  armed  {bip  was  not  wholly  Frenchmen^  as  ftat- 
ed  in  the  anfwrr,  but  was  compofed  partly  of  native  Americans^ 
partly  of  En^lijhmen^  Irijhmen  and  Scotchmen^  and  other  iciti^ 
zcns  of  the  United  States :  That  the  faid  pretended  commifliofi, 
a  copy  of  which  is  exhibited,  faid  to  be  given  by 
Monge^  Minifter  of  Marine  of  the  French  Republic,  but  which 
appears  blank  as  to  its  date,  was  not  duly  iflued  at  St.  Domin- 
gOy  to  the  (aid  A  F.  Planche^  but  was  illegally  and  improperly 
delivered  and  obtained  in  the  United  States^  on  condition  ot  his, 
the  faid  A.  F.  Plancbey  or  the  faid  Fi^or  Chabert^tt^zmnz  to 
fome  part  of  the  French  Republic  to  perfcft  the  fame  :  That 
the  pretended  commiflion  marked  B,  pretended  to  be  iflued  by 
Liger  Felicite  Sonthonax^  and  pretended  to  be  dated  the  30th  of 
September^  1793,  if  ever  it  was  really  iflued,  is  void  and  of 
none  effeft,  the  National  Aflembly  of  the  French  Republic 
having  annulled  all  aAs  and  authorizations  given  by  the  faid 
Santhonax  :  And  that,  by  the  Refpondent's  own  (hewing,  it 
appears  by  a  certificate  fizned  Petryy  at  Philadelphia^  the  27th 
ol  Vendemaire^  3d  year  of  the  French  Reptiblic,  (i8th  OShber 
1795^  that  on  a  change  of  the  commander  of  the  faid  ihtp,  the 
faid  FiSlor  Chabert  is  exprefsly  required  tb  repair  to  fome  port 
of  the  Republic,  for  the  purpofe  of  perfecting  the  faid  blank 
commlflion  firft  mentioned.  The  Libellant  concluded  with  a 
demurrer  to  the  plea. of  the  17th  article  of  the  treaty  of  amity 
and  commerce  between  the  United  States  and  France^  in  bar ; 
and  repeats  the  prayer  of  the  libel  for  reft  i  tut  ion. 

On  the  above  pleadings  a  term  probatory  was  obtained,  fe- 
veral  witnefles  were  examined  at  Charleflony  and  a  commiiTion 
iflued  to  certain  commifBopers  in  Philadelphia  to  examine 
pther  witnefles.  The  commiflion  being  executed  and  return- 
ed, the  caufe  was  argued,  and  the  DiftriA  Judge,  on  the  37th 
of  April  I795>  by  his  final  fentence,  decreed  reftimtion  of  the 
fliip />«»  Onzekeren  and  her  car'^o,*with  cofts ;  but  without 
damages,  on  the  ground  of  augm       tionof  force  only*. 

From 

*  The  decree  of  the  DSftrt^  Judge,  pronounced  :n  the  cafe  of  Mvodie 
et  alvcrfmx  the  Betfev^  Cathcart  et  ml,  (on  a  libel  for  refticucion  of  a  prise, 
nwned  by  Bunjk  (ubjeAs,  and  captured  hy  the  fame  privateer)  proceeded 
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From  this  decree  an  appeal  was  interpofed,  and  a  writ  of    I796« 
error  was  iflUed  out  off  and  returnable  tO|  the  Circuit  Codrt,  Vi^^y^ 

.  which 

vnoQ  the  fame  faAs,  and,  of  coiirfe,.il^cldeil  the  cafe  reported.  1  have 
bccR  fiivored  vrith  a  copy  of  that 'decree,  and,  I  preftiroe,  the  infertioa 
of  it  here,  will  be  acceptable  to  the  profellion.    In  jnftice  to  the  Jud^e, 

.howe*  er,  it  is  proper  to  premtfe,  that  new  evidence  was  giTcn  to  the  Cir- 
culiCourty  who  re verfrd  hb  decree. 

Sit,  ^Dijiria  Jydgi,  The  caofe  before  the  court,  and  in  vhich  T  am 
now  abobi  to  pronounce  my  decree,  is  a  canfe  of  coniiderable  impor- 

*  tancr,  as  well  wich  refpeft  to  the  chctmfiancnofxh^  care,  as  tht  value 
of  t))^  property.  It  will  not  be  neceflary  for  me  to  recite  at  length  the 
whole  of  the  pleadings,  and  arguments  that  ha^e  been  adduced*  The 
fadls  fiated  in  rbe  Libel,  are  partly  aomitted,  and  partly  denied.  The 
capture  of  the  Betty  Catheerty  on  the  high  fcas,  out  of  the  jurifdic* 
tional  'imits  of  the  United  Statety  and  the  property  of  the  veffel  and 
cargo  a.^b.  longing  to  ^r//^  fubjeAs»  are  admitted  on  all  hands.  ''Tit 
mifnUted  alfo,  that  at  the  time  of  the  arrival  of  the  Citizen  tf  Marfeiiiei^ 
in  Vhiladeipkia^  /he  was  an  armed  (hip,  and  had  a  commiffion  to  cruize 
againft  the  enemies  of  Freuue.  An  exception  was  taken  to  the  comniif- 
(ion  on  two  grounds  : 

1.  That  all  the  commiflions  ifiucd  by  Santhonax  and  Polverel,  had 
been  recalled. 

2.  That  the  certtficate  firom  Mr.  Pftry^  the  coaful  at  Philadelphia, 
was  only  conditional. 

The  only  points,  then,  which  it  is  neceflary  for  me  to  inveftigate,  are : 

1.  Whether  the  force  of  this  veffel  ^as  increafed  and  augmented  with- 
in the  limits  of  the  United  States. 

ft.  Whether  fuch  increafe  is  a  breach  of  the  laws  of  neutrality  and 
nations :  and 

3.  What  is  required  by  the  laws  of  neutrality  in  fuch  cafes,  or  whe- 
ther the  17th  article  of  the  Treaty  is  a  fufpenlion  thereof  at  to  the  Uni- 
ted States. 

On  the  ift  part,  vis.  whether  the  force  of  the  Citisen  of  Marfeilles 
was  encreafed  ^nd  attftmen/ed yifithjn  the  United  States.  A  number  of  witnef- 
fes  have  been  examined,  and  a  variety  of  other  evidences  adduced.  The 
proofs  in  this  caufe  have  been  very  properly  divided  bj  one  iof  the  Conn- 
iel,  'into  four  clafles  or  fets.  I  will,  therefore,  connder  them  in  tftat 
order  alfo. 

The  proofs  which  relate  to  the  veflTel  at  Cape  Francois,  before  (he 
failed  for  Philadelphia. 

2.  Thofe  which  relate  to  her  whilft  «/  Philadelphia. 

3.  Thofe  after  (he  left  the  city,  and  previous  to  her  going  to  fea* 

4.  Thofe  immediately  after  ihe  got  to  fca. 

To  the  firft  point,  Mr.  Boiifeaaonly  fpeaks  of  her  as  an  armed  veflel 
generally,  to  the  month  of  June,  1793,  but  does  not  fpecify  any  parti- 
culars. 

W.  Charrie,  who  was  on  board  two  days,  about  this  period^  fpeaks 
of  her  as  an  armed  veflel,  with  ten  ports  on  each  fide,  and  gvns  in  them, 
and  alfo  as  having  guns  in  her  hold — but  no  particular  number.  Theie 
are  the  only  witueifes  to  thi^,  point. 

If  we  proceed  now  to  her  appearauce  at  Philadelphia,  we  find  a  con- 
trariety of  evidence.  ^^ 

General  Stewart,  in  his  letter  to  the  Colleftor  3d  of  September  1794, 
mentions  her  as  having  at  her  arrriM/ it  nine  and  10  fix  pounders;  but 
he  docs  not  fav,  whether  they  were  mounted  or  not.  He  fays  flic  will 
only  mount  11  guns  at  going  out,  and  carry  the  others  in  her  hold.  In 
his  letter  to  the  Secretary  at  W^ar,  dated  the  I4lh  Oftober,  1794,  he 

refcM 
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1796.     which  fat  at  Columbia^  on  the  iath  oi  May^  1795.     On  the  re* 
C^y^  turn  of  the  record,  a  conuniffion  was  ifi'ued  to  certain  commif- 

fioners 

"^xtftxt  to  the  above  9  and  alfo  Hares  the  different  c^orts  of  Mr.  Milnor, 
one  of  the  deputy  infpeAors  of  the  port,  to  him.  The  firft,  on  the  30th 
of  September,  1793.  He  adds,  that  the  (hip  arrived  laft  autumn,  with  16 
nine  and  10  fix  pounders,. but  will  only  mount  i2  guns,  which  Die 
brought  in  that  lituation — the  others  (he  is  to  carry  in  her  hold  Oo  the 
J4th  of  OAober,  General  Stewart  vifited  her  again,  and  fays  he  finds 
ilu  addition  co  the  armament,  (he  was  reported,  and  had,  on  her  arrival, 
viz.  MO  fix  pounders  on  her  main  deck,  and  2  on  her  quarter  declc,  and 
the  ceft  of  the  guns  in  the  hold.  No  new  ports  had  been  opened  fince 
her  arrival*  General  Stewari:  does  not  fay,  who  reported  her  thus,  on 
her  arrival.  It  coald  not  be  Mr.  Milnor,  fxir  he,  on  the  14th  of  OAober, 
in  his  reports,  fays,  <<  Having  examined  the. (hip  called  the  Citizen  of 
Marfeilles,  on  her  arrival  in  port^  1  again  examined  her  this  day,  and 
^nd  no  addition  to  hef  drmament,'*&c.  The  Tamr  number  of  guns  aremen- 
tioned,  that  (he  had  on  her  arr  val.  His  other  certificate  which  appears 
from  General  Sttwari^s  letter  to  he  dated  on  ?he  30th  of  September, 
X793,  and  made  t.o  him,  of  the  then  aAual  armament  of  the  (hip  that 
day,  the  day  of  herai-rivat — fays — *'  boarded  the  privateer  (hip  the  Citi- 
zen of  Marfeilles,  commanded  by  Planche,  12  iix  pounders  mounttd'kvA. 
3  not  mounted,  with  other  warlike  apparatus — 46  men.**  By  comparmg 
the  dates  and  extrafts  in  this  exhibit,  it  plainly  appears  the  re  is  fome 
mi(lake  amnng((  the  officers  at  that  port.  Mr.  Milnor,  on  the  30th  of  Sep- 
tember,  I793«  the  day  (he  arrived,  boprdrd  htrr,  and  fays  (he  bad  11  lix 
puuoders  mo^nteti^  and  3  not  m^4HteAi  he  alfo  vilited  her  .on  the  14th  of 
October,  1794,  and  found  no  addition  to  herarmament,  the  fame  num- 
ber of  guns  being  mr  jnted. 

This  evidence  fro*  i  the  report  of  the  officers  of  the  port^  (;learly 
proves,  that  the  (hip,  on  her  arrival^  had  Wy  i3  guns  mounted — bow 
manv  others  there  were  on  board  ntt  mounted,  mu(t  be  left  to  the  of- 
ficers to  fettle, -as  I  cannot  do  it  from  the  evidence  adduced.  Mr. 
Harrifon  aHe  fixed  to  to  on  her  main  deck,  and  a  or  4  on  her  qnar- 
Ur  deck.  Michael  Williams  fays,  ihe'had  but  f  of  aiide  on  her 
main  deck,  and  a  on  .her  quarter  deck.  John  Grenion,  who  failed  in 
the  ve(rel  from  the  Cape  to  Philadelphia,  fays  (he  had  only  5  of  afide 
>n  the  main  deck,  and  i  on  each  (ide  on  the  quarter  deck,  and  that 
there  were  no  more  port  boles  open  tban  gnnf. 

Captain  Montgomery,  of  the  Revenue  Cutter,  who  fawherat  a  dif- 
tan^e  at  her  fir((  arrival,  fuppof:d  her  to  have  10  ports  of  allde,  but 
whether  all  real,  or  fome  painted,  he  could  not  fay. 

From  the  whole  of  this  evidence,  then,  it  clearly  appears  to.  me,  that 
the  (hip  at  her  arrival,  had  only  11  gunsmoonted,  and  tt^ne  in  her  hold. 
If  we  now  advert  to  the  number  of  pons  which  were  open  either  at  her 
arj'ival,  or  at  her 'leaving  the  >«r/  of  Philadelphia ;  we  find  (he  bad 
the  fame  number  as  of  guns  mo»tmteJ,  All  the  evidences  who  were 
near  her,  fwear  politively,  that  there  were  mne  abaft  the  mmn  ckmim — 
though  feveral  fay  the  ports  were  framed  within,  but  planked  over  on 
the  outfide.  Harri(bn*s 'evidence  is  concludve — becanfe  he  mentions 
bis  application  to  the  governor  lor  perm i(Gon  xonfen  iticre  portt.  which 
was  r*/i/«*/; — and 'Captain  Chaberi's  reply  1 2ut  he  did  not  wiih  to  go 
contk-aCy  to  the  laws  of  xhe  country,  and  that  as  he  had  cafp^nters  of 
his  own,  he  could  open  them  etfewbcre,  and  at  another  place,  is  fully 
fnffictent  to  fix  this  point. 

The  .)d.  clafs  of  evidence,  is  fuch  as  relates  to  the  veflbl  after  her 
leaving  the  ciiy,  and  previous  to  her  proceeding  to  fea. 

And  from  a  cartful  revifioo  of  this  it  does  appear,  that  a  number  of 
ports  wcie  opened  and  guns  lAounted  in  the  r'ivtr  Dtia^ourt*    Qutn  fwears 

politively 
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iioners  at  Philadelphia^  to  examine  witnefles  in  the  caufe,  and     1 796* 
the  hearing  was  adjourned  to  the  next  Circuit  Court»  which  \^^%r\j 

fat 

pofitivelj  to  14.  Powel  fays,  there  were  3  carfMinters  at  work  to  cut 
the  ports  through,  and  fie  ihem — himfclf,  Sievcnfoiv  and  another ;  and 
that  eack  took  one  for  a  day*$  work.  It  could  nut  therefore  take  naore 
than  five  days  to  effeftthii;  and  from  the  latter  end  of  Qi^ohrr  to  tlifB 
4th  of  November,  there  wasfufBcicot  time  to  cojnpleat  it.. 

The  evidence  of  ihefe  tw6  witocfles  has  been  impeached  in  feveral 
pariicuUfs,  but  it  really  appears  to  me,  that  there  arc  fu  many  prooft 
and  circumftances  ftated,  that  corroborate  their  teftimony  to  moft  of  the 
points  they  fpeak  of,  that  the  e  is  not  fufficieht  ground  for  me  to  repel 
the  evidence  they  have  given /ir/9/o. 

The  witnefles  who  prove  the  increafe  of  force  in  the  river,  are  Quiq, 
who  fays  /he  mounted  28  guns — Captain .  Montgomery  fays  96  ot^  20. — 
Mr.  K.evan  fays,  a  v^hole  tier  fjre  and  aft.  AW  then  fpeuk  of  the  veflel 
dawn  the  river,  anrl  befoie  Ihe  went  to  fea. 

The  4th  and  /^clafs,  is  that  relative  t9  her,  immediately  after  hec 
going  to  fea. 

One  of  the  counfel  for  the  claimant  objed^edto  the  teftimony  of  all  the 
witnefles  on  board  the  prize,  as  being  interejied  and  of  courfe  incomper 
tent,  but  he  could  not  be  ferious  in  this,  bccaufe  the  conftant  uniform 
practice  of  the  civil  law  courts  has  been  to  admit  fuch  evidence  to  cer- 
tain points — In  CoifeBanea  Jutidfcm  psi^e  135  is  the  famous  cafe  fo  often 
reforted  to.^as  fixing  the  lavv.  In  this  cafe,  it  is  exprrfsly  laid  down,  that 
the  evidence  to  ae^it  or  cpmiemM,  muft,  in  the  iirft  inftance,  /ome  from 
l\it  vtffii  taken y  the  pcrfons  on  board,  and  the  examimatiw  on  oath  of  the 
^ajler  and  QlhtT cfficen. 

The  evidence  they  all  give  is  reducible  to  two  points, 

|ft.  The  apperance  and  force  Qf  the  ihip  both  as  to  guns  und  men. 

2d.  The  intittigemee  obtained '/r«n  the' crew.  As  to  the  laft,  I  think 
little  attention  mould  be  p^id  to  the  chit  chat  on  board  one  of  thefe 
privateers,  and  very  frequently  the  witnefles  don't  underftand  the  Ian- 

?;uage  they  heur  fpoken,  and  report  frorafecond  band  :  but  ihey  certain* 
y  arc  competent  wicneffes  as  to  the  number  of  gnus  and  crew  that  were 
on  board  at  the  time  of  the  capture ;  and  in  t^his  they  all  agree^  that  Hie 
mounted  28  guns,  whcu  fhe  took  the  Den  Onzekeren,  out  of  which  ihe 
too](  two  g,uns  to  make  30,  and  feveral  of  them  fay,  ihe  c«uld  mount 
34  guns,  having  ports  cut  for  that  number 

Captain  Kaymon  Sanchez  Captain  of  the  <  ngCichofo,  tu)ceQ  pn  rhf:.6th 
of  November,  two  days  after  the  veii'ei  ifft  the  Delaware,  fuys  ihe 
mounted  28 

Lemuel  Janfon,  of  the  Den  Onzekeren,  fays,  ihe  mquni^d  a8  guns. 
Jacdb  Vix^  a  failor  on  board  the  Dutch  ihip,  fays  the  fame.  John  Hall- 
rirk,  feamau  on  board  the  Betty  Cnrhcait,  fays  the  l^me.,  Charley 
McDonald,  mate  of  this  ihip,  fays  ihe  had  28  guns  on  the  ^ith  of  No- 
vember, when  they  took  him. 

Hans  Evertfoa,  mate  of  the  Den  Onzekeren,  taken  the  i6th  of  No- 
vember, fays  ihe  had  then  28  guns  mounted. 

Adrianus  Pappagaay,  the  do^r  of  t(ie  Dutch  ihip,  fnys  ihe 
had28guRv  Here  then  is  fuch.  concurtcnt -teftimony  of  the  increafed 
force  of  this  velTel,  that  it  is  impoAihlc  t)o.t  io  admit  it  ;  and  if  admit-- 
ted,  itcarries  wi^h  At  the  moft  unrqui  vocal  proof  that  the  ihip  the  Citizen 
<9f  Marfeilles,  did  encreale  her  force  of  guns  mouwrd  and  prepared  for  ujt 
within  the  tcrr^tocycf  the  tJnited  States: — There  was  no  pohtive  proof. 
as  to  the  new  guu-j:arriages  being  a^ual^r  carried  on  board  ^neither 
was  there  any  of  their  being  on  board  when  ihe  firft  arrived.  Mr.  Uar- 
tifon  mentions  the  repairing  of  fome,  and  where  old  ones  were  rotten, 
the  replacing  them.  If  this  was  fo  ir;y  t.n  thof:  guns  that  were  aftual^y 
mounted  at  her  arrivaV^J  ice  nothing  a;4;.':nft  it—it  could  not  be  called 
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1796.    fat  at  CharUfion^  ©n  the  a5th  of  OSlobcr  following.     At  that 
K^y^  Term,  the  commirtioners  having  made  return  of  their  proceed- 
ings, 

an  augmenration  of  her  force — neither  is  there  any  evidence  fufiicicnt  to 
convince  my  n)ind  ihatrhe  crew  of  tht  Citizen  6fMarfcill<rs,at  her  going 
our  was increa feci,  or  if  lncreared,in  any  way  that  could  be  faidto  inftinnc 
oui  neutrality.  Though  fome  of  ihe  evidences  fay  they  were  not  all  native 
Frenchmen  from  their  Janguage,  yti  they  all  agree  that  the  ftrength  of 
the  c»-e\v  were  fo,  the  others  were  a  mixture,  there  is  no  proof  of  any 
one  American  citizen  being  on  boa'-d,  unlefs  Quin  w$a  ;  as  to  other  na- 
tions. Iknow  of  no  right  we  have  to  controul  th«ir  feamen.  The  27.th 
•rcicfe  of  our  treaty  with  Holland,  which,  by  the  3d  ariic'eof  the  treaty 
•with  Ftance,  in  my  opinion  is  confirmed  to  them  alfo,  admits  the  carrying 
away  feamen  or  other  natives  or  inhabitants  of  the  refpeclive  nations  on 
boanl  of  any  of  their  veflTels,  whether  of  merchandize  or  war. 

From  a  cure  fill  rtview  ofihc  evidence  produced  in  t/ih  cawfc,  it  appears 
c/ear'v  tome  that  the  fliip  Citizen  of  Marfeilles,  at  her  arri  ;u!  in  Philadel- 
phia, mounted  only  12  guns  and  hado^AfM,  but  ihe  precife  number  is  not 
' i»JeeriaiHtd^  in  her  hcLii  that  at  the  time  of  her  leaving  the  river,  flie  had 
s6  or  i8  mounted  :  That  captain  Chabcrt  having  been  rcfufed  pomiilion 
to  open  pcwpcrtsiM  Philadelphia,  and  declaiing  he  did  not  wifh  to  in- 
fringe the  laws,  ajid  having  afterwards  done  fo  within  the  territories 
of  the  Uiifted  States,  could  not  and  docs  not  plead  ignorance  as  an  ex- 
cufe.  Whatever  he  did  was  with  his  eyes  open,  and  being  forewarned, 
he  muft  abide  the  confequenccs. 

U/emains  now  for  tnc  to  enqoire  into  the  law  arifing  froni  the  forego- 
ing faAs,  and  the  power  and  duty  of  this  court  thereupon. 

There  cannot  be  a  doubt  that  if  a  profecution  was  inftituted  agamft 
Capt.  Chabert,  or  aijy  of  the  perfons  concerned  in  increafing,  augment- 
ing, or  pfocnri fig  to  be  increafcd  or  augmented,  the  force  ofthcveflel, 
under  the  a^  of  June  laft,  but  that  a  convitTcion  mud  follow.  There 
a  penalty  of  fine  and  iroprifonmenc  is  declared,  as  a  puniOiment  fo. 
a  breach  of  the  Sovereignty  and  neutrality  of  the  United  States,  and 
this  by  a  munieipal  law  of  our  own  :  but  what  does  the  /aiv  ot  nathm  require 
fn:  ther  ?  I  have  in  the  courfe  of  the  laft  fummer,  delivered  my  opinion  on 
this  queftion  fo  fully  in  this  court,  that  I  need  only  now  repeat  fome  part 
of  the  law  then  laid  down.  In  the  cafe  of  Janfon  verfuz  Tatboty  I  ftated  that 
this  court,  by  the  law  of  nations,  has  jurifdi^ion  over  captures  made  by 
foreign  velfels  of  war,  of  the  veflels  of  any  other  nation,  with  whom  they 
lire  at  war,  prmuded  fuch  veflels  were  equippeH  hf  re,  in  breach  of  our  fo%  ,-*- 
reignty  and  neutrality,  and  the  prises  arc  brought  irff'^i  frttfidta  o£  ti.is 
country.  By  the  law  of  nations,  no  foreign  power,  its  fubjcfts  or  citi- 
zens, has  any  right  to  crcft  caftles,  inlift  troops,  or  equip  veflels  of  war 
in  the  territory  or  ports  of  another.  Such  a^s  are  breaches  of  neutrality, 
and  may  be  puniftied  by  fcizing  the  perfous  and  property  of  the  offend- 
ers. Veifels  of  war/&  equipped,  zrt  iilegal  ah  origiHc^  and  no  prizes  they 
make  will  be  legal  as  to  the  nff ended  p^tuer^  if  brought  inf>a  frjtiUia,  The 
feizure  and  reiloration  of  fuch.  prizes  are  what  the  laws  of  neutrality 
juilly  claim.  Ton  muft  either  permit  both  parties  to  equip  in  your 
ports,  or  neither.  Should  either  equip  without  ymr  confent,  the  Uafi  you 
can«'},  is  lodivcft  liirm  of  ihe  prizes  they  may  have  thus  i lUgally  \%» 
ken,  and  reilore  them  to.the  other  party,  or  elfe  permit  them  to  equip 
alfo.  This  caufe  and  \\i\%  decree  were  fnbmitted  to  the  Circuit  Court, 
in  O^obcr  Uil,  and  there  affirmed.  An  appeal  to  the  Supreme  Court  is 
ftill  undetermined,  but  until  this  opinion  is  overruled  by  that  tribunal, 
f  hold  my  felf  bound  to  confide r  it  as  a  law** 

i  gave  a  lik^  dccilion  lately,  in  the  cafe  of  the  fchooner  Nancy,  from 
'a full  conviction  that  the  principles  I  laid  down  formerly^  were  founded 
fn  the  rules  of //c/>r/V/y  and  the  laws  of  nations. 

f  Sec  Talbot,Virfui  JantWy  ant  f^* 
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ings,  the  Circyit  Court,  alter  a  hearing,  on  thenew  evidence, 
reverfed  the  decree  ofithe  Diftrid  Court. 

On  the  decree  of  the  Circuit  Court,  the  prefent  writ  of  er- 
ror was  brought;  and  the  fdlowing  fa^s  appeared  from  the 
evidence,  and  exhibits,  tranfmitted  with  the  record: 

The  citizen  of  MarfeilUs  had  arrived  from  MarfeilleSy  at 
the  Cape^  in  the  month  of  Junt^  I793>  at  which  time  (he  was 
armed,  having  ten  port-holes  on  each  fide  of  the  main-dK:k, 
and  a  number  of  cannon  in  her  hold.  It  was  foon  afterwards 
propofed,  to  employ  the  vefTel  in  carrying  certain  deputies  of 
the  Colony  to  France  \  and  with  that  view,  her  warlike  equip- 
ments were  encreaf^d,  and  the  Captain  received  a  commiffioii, 
figned  in  Parisy  by  theMinifter  of  Marine,  but  not  dated,  with 
an  authorifation  endorfed  by  Santhonax^  the  Civil  Commiflary 
of  the  Republic,  at  the  Capey  and  by  Petijy  the  French  Conful 
at  Philadelphia.*  About^ 

*  It  may  be  ufeful  to  illuftrate  this  cafe,  as  well  zm  to  gratify  curio^ 
iity  at  a  fiLture  perjody  to  fubjotn  a  copy  of  the  commiffiou  and  endorfe- 
ments,  which  are  in  thefe  words: — 

*  Copie  de  }a  Coramiffion  en  guerre,  du  Navire  le  Citoyrn  de  Mar- 
feille,  Capitaine  Yidtor  Chabert  pour  fervir  de  CommiiEoD  pour  le  coih- 
ductcur  de  la  prize  HollaDdoife  nominee  Dem  Omsukeren  Cap.  Laurent 
Hertebfvelt  veuant  de  Efiequebo  et  Demerary,  allant  k  Middleburg.. 

I-»"  f"x»"o,'.  ^"■•■" 

LeConfeil  Ex^cutif  de  la  Republiqne  Fran^oifc  perroet  par  ces  pr6- 
fentes  au  Cap.  Planche,  de  fkire  armer  et  equiper  en  gnerre  iin  baii- 
tncnt  nomme  Le  Citoyen  de  Mtrfeille  du  port  de  400  tonneaux  on 
environ,  adluellement  au  port  de  la  ville  du  Cap,  avec  tal  aombre  de 
Canons,  Boulets,  et  telle  quantity  de  pcudre,  plomb,  et  autres  muni- 
tions de  guerre  et  vivres  qu*il  jogera  n^ccflaire  pour  le  mettre  en  Mat 
dc  courir  fur  les  pirate«,  forbans,gens  fans  aveu  et  generaleroent  tons  les 
cnnemis  dela  Republique  Fran^oife,  en  quelques  lienx  qu'il  pourra  les 
rencontrer  et  les  prendre  et  amener  prifonniers  avec  leurs  navires,  armes, 
et  autres  objets  dont  lis  feroni  faiiis  ;  a  la  charge  par  le  dit  Planche,  dc 
fc  conformcr  aux  ordonnances  de  la  marine  et  aiix  loix  d«cret^es  par  les 
Reprefentans  du  Peuple  Fran9ois,  et  notammeat  4  P  Article  lY.  de  la 
L01  du  3i.  Janvier^  concernant  le  nombre  d^  hommes  devaut  former 
fon  Equipage,  de  faire  enregiftrer  les  prcfentes  lettres  au  Bureau  dcs 
ClafTes  dulieude  fon  depart,  d^y  dcpofer  un  Role  iigoe  et  certifie  de 
lui,  contenant  les  noms,  furnoms,age,  lieu  de  naifiancc  et  dcmeure  des 
gens  die  fon  ^]aipage,et  k  fon  retour^  de  faire  fon  rapport  p?irdevani 
r  officicr  charge  de  1*  Adminiftraiion  des  ClaiTes  de  ce  qui  fe  fera  pafi'c 
pendant  fon  voyage. 

Le  confcilExecntif  provlfoire  reqniert  tons  penples.  Amis,  00  Allies  cle 
la  Republiqne  Fran^oife,  et  leurs  Agents,  de  donner  au  dit  Flancbc, 
toutc  alTiftahce,  paflage,  et  retraite  en  leurs  ports  avec  fon  dit  vaifleaa, . 
et  les  prifes  qu' il  aura  pu  faire,  offrantd*  en  ufer  de  mt^me  en  pareillcs 
circouftanccs,  mande  et  ordonue  aux  Commandants  des  batimens  do 
L*£tat  de  laifferlibremeDt  palfer  le  dit  Plaucheavec  fon  vaiifeau  et  ceux 
qo*  il  aura  pu  prendre  far  1'  ennemi,  et  de  lui  donner  feoours  et  afTiftancc . 

Enfoide  qiioi  le  Conieil  Executif provlfoire  dela Republiqae  a  fait 
fijSncr  les  prcientes  lettres  par  le  Mtniftre  de  la  Marine  et  y  a  fait  ap- 
pofcr  le  fccau  de  la  Republiqne. 

Ddacc 
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1796.  About  the  end  of  SepUmber^  1 793  (a  few  days  before  hcr  &? - 
\^>^^  ling)  (be  had  28  zuns  mounted,  20  on  her  main-deck,  6  on  her 
^^  quarter-deck,  and  2  on  her  fore-caftle.  Her  deftination,  how- 
ever, being  fuddenly  changed,  (the  deputies  taking  another 
conveyance,  and  the  oommiiEoners  putting  the  veflll  in  reaui- 
fition,  to  carry  3  or  40Q  ftck  and  wounded  Frenchmen  to  Jme' 
rica^)  an  immediate  alteration  was  made,  and  her  warlike 
eqipments  were  rendered  fubfervient  to  the  accommodation  of 
paUengers.  A  partition  was  made  before  the  main-maft,  the 
5  port- holes  abaft,  were  planked  up,  to  make  room  for  pafien- 
ger*s  births,  the  5  (hutters  were  fixed  to  a  correfponding  num- 
ber of  port-holes  on  each  fide,  the  iron  guns  were  removed 
where  .^e  (hutters  had  been  put  up,  and  wooden  guns  were 

fubftituted 

Donoe  i  Paris  le  jour  da  mois  de  mil  fcpt  cent 

qumtre  viogt  trcize,   P  an  de  la  Republique  Fraofoife 

Sign^,  Monge  k  r  original. 
Far  le  Miniftrc  de  la  Marine. 

SigD6,  Cottrau  a  1*  oiiginal. 
(AU    DOS    EST   ECRIT.) 
Nonsy  LegerFel/ciU  Soqthonax  CommiflTaire  Civil  dc  la  Repnblique, 
d^li^ue  aux  Ifles  Fran^ifes  de  L*  Am^rique  fous  le  vent  potiry  reub- 
lir  **  ordre  et  la  tranqui)lit4  publique.  ^ 

En  vertu  det  ponvoirs  qui  nous  ont  eii  d^legn^t  par  la  lettre  da  Mi- 
aiitre  da  13.  9bre.  1791  en  confequence  de  la  loidu  roSme  inoit. 

P  rmettcn^i  Planche  d'  arroer  en  courfe  ct  courir  fur  let  ennemit  de 
la  Kepohiiqtie  Fran^nife  en  quelqnes  lieux  qu*  il  pourra  let  rencontrer. 
La  prel'eiit;  bonne  et  valable,  i  la  charge  par  lui  de  fe  conformer  en  tout 
poiiiis  9UX  ordrts  du  Coiifetl  Executifde  la  Republique  et  i  tontes  les 
Loix  Maricimes  nou  abrog^s  et  notaromcnt  a  celle  de  i63i. 

Fait  au  Cap  le^So  Septesabre  1793,  L*  An  2cme.  de  la  Republique. 
Sigti^,  Sonthonax  a  V  original* 
Par  le  CommiiTaire  Civil  de  la  Republiaue 

Sign^,    Gault   a  V  original. 
S.    adjt.  de  la   Con.   Civile. 
Jc  fouilign^  Jn.  Bie.  Petry;  Conful  de  la  Repub1iqi»e  Fran^oife  a  Phi- 
ladelpUic.  Eiat  de  Pcanfylviinic,  ccriifie  a  tout  ceux  ou'  il  appaniendra 
que  te   ci'«ycn   Antoine  Frrm^oit  Planche  denomme  cbns  la  prefenre 
lettre  dt  marque,  eft  rtft^  dam  cette  vifle  cique  Ic  Capne.  Victor  Cha- 
bert  le  remplace  pour    commander  le  navire    lie  Citoyen  de  M^irfeille, 
Permit  a  l\ii  en  confequence  de  f  <%\  iervir  contte  les  ennemis  de  la  Re- 
publique, atnii  que  pour  fe  rendre  dant  un  port  de  la  due  Republique. 
En  foide  quoi  j^ai  d^livr^  cet  pr^fentes  ,aux  quelles  j*  ai  appofe  le 
fc'l  confulaire,  le  vingt  fept  Vendemiaire  L'  An  3me.  de  la  Republique 
Fianfoife  une  et  indivifible. 

Sign^,  Peiry  a  r  original. 
Jc  foufigne,  Capitaine  du  navire  armi  Le  Ciioyen  de  MaiTeille,  ai 
d^hvrc  la  pr^fcnic  copie  dc  ma  commillion  en  guerre,  pour  £crv  ir  feulc- 
mcnt  dcconduiic  dc  pr4fe  au  Cen.  Jean  Michel,  CondiK^eurde  la  prifc 
Bollnndoife  Deu  Onzekeren,  venant  d'  Efequebo  et  Demernry,  doni 
cloir  maii'^e  Laurent  Harteenfvelt  du  Port  et  Havre  de  MiJdlebnrfr^  ct 
la  dice  prifc  faiie  par  moi  foufligne  Capne.  du  dii  navire  arrive  a  la  hau- 
teur de  28  ile^  es  5  ntinutcf  de  latiicude  Nord  et  62  degr^s  ao  minutet  de 
longitude  Occ'dentalc,  Mcridien  dc  Paris— Fait  en  mcr  d  bord  de  mon 
navire  arme  Ic  26  Brumairc  V  an  3emc.  dc  la  Republique  Fran^oife  une 
ct  indivifiblc.     (16.  9bre,  1694.  V.  Stile.) 

Signc,  Cbabcrt,  fur  la  diic  Cople, 
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fubftituted;  fo  that  on  the  whole,  fhe  had,  externally,  an  ap-    ijdb^ 


pearance  of  the  fame  force,  that  exifted  before  the  alteration, 
namely,  la  iron^  and  16  wooden  guns  mounted.  The.numbcr 
of  iron  guns  in  her  hold,  when  (he  left  the  Cape^  was  from  12 
to  i6.  On  her  approaching  the  American  coaft,  (he  dif- 
mounted  fome  of  the  wooden  guns,  for  the  conveniency.  of 
heaving  the  lead,  and  depofited  them  in  the  hold,  leaving  only 
10  iron  guns  on  the  main-dbck,  and  2  on  the  quarter-deck. 
When  (he  arrived  in  the  bay  otDelawan^  (he  was  taken  for 
a  ve(rel  of  war,  with  a  compleat  tier  of  guns- on  each  fide;  and 
the  official  certificates  of  the  furveyor  and  infpeftor  of  the  port^ 
(though  there  was  fome  apparent,  but  no  real,  difference  be- 
tween them,  as  the  one  referred  to  the  a£lual  armament  of  the 
vefTcl,  and  the  other  included  the  guns  difmounted)  reprefented 
her  as  arriving  with  12  cannon  mounted,  and  a  number  of  can- 
non in  her  hold.  Soon  after  her  entering  the  port,  the  Captain 
applied  to  a  (hip  carpenter  to  open  the  port-holes,  which  had 
been  (hut  up  at  the  Cape ;  but,  having  confulted  the  Governor, 
he  declined  to  do  that,  or  any  other  thing,  which  was  calcu- 
lated' to  augment  the  warlike  force  of  the  ve(rel.  She  was, 
however,  dilmantlcd  at  one  of  the  wharves,  24  guns  were 
landed  from  her,  two  remained  in  the  hold,  and  two  were  la(hed 
to  the  fore-caftle;  and,  in  the  courfe  of  her  general  repairs,  the 
itate-rooms  were  knocked  down,  the  vtKtX  was  caulked  all 
over)  her  old  gun-carriages  were  repaired,  fome  new  gun-car- 
riages were  made,  by  her  own  carpenters,  in  the  room  of  an 
equal  number  of  old  ones,  that  were  broken  to  pieces,  the  eye- 
bolts,  for  fixing  the  gun-tackle,  were  taken  out  and  re-placed, 
and  (he  was  furni(hed  with  a  new  mafl.  The  ve(rcl  failed  from 
Philadelphia^  publicly,  at  noon,  and  gave  three  cheers  on  her 
departure.     The  officers  of  the  port,  and  fcveral  other  witne(res 

'  declared,  that  (he  departed  in  the  fame  apparent  (late  of  warlike 
force,  as  (he  exhibited  on  her  arrival:  the  fame  number  of  guns 
being  mounted,  and  the  fame  number  depofited  in  her  hold.— 
Two  witncfles  (of  very  doubtful  credit)  declared,  that  on  her 
pafTage  down  the  river,  (hie  took  on  bpaid^  fwivels,  gun-car- 
riai^es,  and  mariners  ^  that  they  affifled  in  opening  the  port- 
hpL*^,  that  very  few  real  Frenchmen  belonged  to  her  ci'cw,  and 

yrtiat  part  of  them  were  entitled  in  Philadelphia.  But  other 
witncflcs  cjeciared,  that  the  veffel  only  re-placed  her  wooden 

,  guns  Ui  the  river;  that  alihough  fome  of  the  crew  joined  her 
below,  it  was  cuftomary  to  do  fo ;  and  that  the  crew  confided 
principally  of  Frenchmen,  though  there  were  men  of  a  variety 
of  nations  on  board.  After  the  vcflel  had  left  the  capes,  (he 
began  immcdiiifcly  to  open  all  the  port-holes,  and  to'if)ount  the 
guns  that  had  been  dc[)ofited  in  the  hold.  She  was  rifited  by 
an  American  (hip,  while  thus  employed ;  and  all  her  guns  were 

mounted) 
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1796.    movnted,  at  the  time  of  her  taking  other  prizes;  the  Captain 

K^^'T^j  of  one  of  them  reprefenting,  indeed,  in  a  proteft,  made  exparte^ 

that  (he  mounted  upwards  of  30  guns;  and  the  Anderican  vi- 

iitor  ftating,  that  the  gun-carriages  had  been  juft  painted|  and 

were,  together  with  their  tackle,  apparently  new. 

The  cafe  was  argued,  by  E,  Tilghman  and  Lewisj  for  the 
PlaintifFs  in  error,  and  by  Ingtrfoll,  Dallasy  and  Du  Ponceauy 
for  the  Defendant. 

By  thefermerj  it  was  contended,  that  the  veffel  had  not  a 
competent,  legal,  commiflion ;  that  the  force  of  the  vcflel  was 
augmented  in  the  port  of  Philadelphia^  by  encreafing  the  num- 
ber of  her  e:uns,  and  gun-carriages,  by  opening  new  port-holes, 
and  by  enlFding  American  citizens:  and,  that  even,  if  thefa£ts 
were  doubtful,  as  to  all  the  other  points,  it  was  incontroverti- 
ble, that  new  gun-carriages  had  been  fubftituted  for  old  ones, 
which  was  an  unequivocal  alteration  and  augmentation  in  a 
matter  folely  applicable  to  war. 

By  the  latter^  it  was  anfwered,  that  the  commiffion  was  va- 
lid ;  that  in  point  of  fad,  there  was  no  evidence  of  any  aug- 
mentation of  the  force  of  the  veflcl,  by  cannon  or  mariners  ; 
that  the  fubftitution  of  new,  for  old  eun-carriages,  was  a  mere 
re-placement,  not  an  augmentation  of  force ;  and  that,  in  point 
of  law,  an  augmentation  of  the  force  of  a  French  (hip  of  war, 
within  the  juriididlion  of  the  United.  States^  is  not  fufficient 
(according  to  our  municipal  law,  or  to  the  law  of  nations)  to 
annihilate  her  warlike  chara£ter,  and  to  deilroy  the  conven- 
tional right  of  afylum  for  herfelf  and  her  prizes. 

After  confideration,  the  court  were  unanimoufly  of  opi- 
nion, that  the  decree  of  the"Circuit  Court  ought  to  be  aflirmed  5 
but  die  Judges  did  not  aflign  their  reafons.^ 

The  decree  of  the  Circuit  Court  affirmed. 


•  Sec  f9ft%    MbQdit  verjiu  thi  Pkaihe  Annt* 
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The  United  States  verJuslaK  Vekckakce. 


T?  RROR  from  the  Circuit  Court,  for  (he  diftrift  of  Nrjo 
\r  J  York.  It  appeared  on  the  return  of  the  record,  that  La 
Tengearrce^  a  French  prrvateer,  had  captured  and  carried  into 
New  Toj'ky  a  Spanijh  (hip,  called  La  Princejfade  yf/lurias'r 
and  that  thereupon  Don  Diego  Pintardp^  the  owner  of  the 
prize,  filed  a  Libel  in  the  Diflri£l  Court,  complaining  of  the 
capture;  alledging  that  La  Vengeance  was  illegally  fitted  out 
within  the  United  States ;  and  praying  reftitution  and  damages : 
but  on  a  claim,  exhibited  in  behalf  of  the  owners  of  the  pri- 
vateer, the  Diftrift  Court  difmilFed  the  LiUcI  with  cofts  ;  and, 
upon  appeal  to  the  Circuit  Court,  that  decree  was  fafErmcd. 
The  fate  of  Plntardo*s  Libpl  detern.in*?d,  likewife,  the  fate 
of  an  information  filed  ex  officio^  by  the  Diftrift  Attorney, 
claiming  the  privateer  as  a  forfeturc,  upon  the  fame  allega- 
tion, that  (he  had  been  illegally  armed  and  equipped  in  the 
United Statcsy  in  violation  of  the  aft  of  Congrcfs:  and. in  both, 
thefe  decifions  the  parties- accjuiefced. 

But  a  third  proceeding  had  been  inftituted  againft  the  pri- 
vateer, in  which  the  Dilfricl  Attorney  filed,  ex  officio^  an  in- 
formation, ftating  "  that  Aquila  GifeSj  Marfhal  of  the  faid 
diftrid);,  had  fcized  to  the  ufe  of  the  United  States^  as  forfeited, 
a  certain  fchooner,  or  veffel,  called  La  Vengeance^  with  her 
tackle,  apparel,  and  furniture,  the  property  of  fome  perfon, 
or  perfons,  to  the  faid  Attorney  unknown;  for  that  certain 
cannons,  mufkcts,  and  gun-powder,  to  wit,<  2  cannon,  2o 
muflcets,  and   50  boxes  of  gun-powder,  were  between  the 

Vol-  III.  Q^q 
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1796.  22dofMaf^  I794»  and  the  22d  of  May^  I795>*  exported  in 
v.-^^Y"0  thefaid  fcnooner^  or  veffilyfrom  thejatd  United  States j  to  wit, 
from  Sandy^Hook^  in  the  Jiate  of  New  Jerfey  (that  is  to  fay, 
frcim  the  city  of  New  Tfirk  in  the  New  York  diftrift)  to  a  fo- 
reign  country^  to  wit^  to  Port^de-Paixy  in  the  ifland  of  St. 
DomingOj  in  the  TVeft-Indies,  contrary  to  the  prohibitions  of 
the  z&y  in  fuch  cafe  made  and  provided/'  &c :  And  praying 
juil^mentof  forfeiture  accordingly.  A  claim  was  filed  on  be- 
half of  the  owners  of  the  privateer,  denying  the  exportation  of 
cannon  or  mufkets;  and  allcdging  that  the  gun-powder  confti- 
tuted  pait  of  the  equipment  of  the  Semi/Iantey  a  frigatb  belong- 
ins^  to  the  Republic  of  France^znA  had  been  taken  from  her  and 
put  Oft  board  the  privateer,  to  he  carried  to  Port-de-Pdix,  by 
order  of  the  proper  officer  of  the  faid  Republic.  It  was,  alfo, 
alledged,  that  the  fchooner,  after  her  arrival  at  Po^t^de-Paix^ 
was  bona  fide  fold  to  one  J^ques  Rouge^  a  citizen  of  the  French 
Republic,  in  whofe  behalf  the, claim  was  inflituted. 

After  argument,  the  District  Judge  decreed,  that  the 
fchooner  (hould  be  forfeited ;  but,  upon  appeal  to  the  Circuit 
Court,  the  decree  was  revtrfcd,  and  Judge  Chace  certified 
that  the  judgment  of  revrrful  was  founded  on  the  following 
fa£ls : — *^  I  ft.  That  from  J  8  to  20  muflcets,  were  carried  in  the 
faid  fchooner  La  Vengeance  in  the  month  of  March  or  Jpril, 
1795,  from  the  United  States  of  America,  to  a  foreizn  coun« 
try,  ro  wit,  to  Port-de-Paixy  in  the.  fpy^  Indies*.  But  that 
fuch  mufkets  were  the  private  property  of  French  pa£enger^ 
on  board  of  the  faid  fchooner,  carried  out  for  their  own  ufe, 
and  hot  ty  way  of  merchandize."— 2d.  '*  That  upwards  of  40 
bcxe^  of  gun-powder  were  carried  at  the  fame  time,  from  the 
faid  United  StattSy  in  the  faid  fchooner  to  Port-de^Paix^zfort* 
I'aitl :  ii  Jt  that  fuch  gun-powder  was  taken  from  on  board  the 
S'millitinte  f«iu:ate,  lying  in  the  harbour  of  New  York,  was  a 
part  of  her  equipment,  did  not  appear  ever  to  have  been  land- 
ed in  the  faid  United  States,  was  carried  out  for  the  ufe  of 
the  French  R.-public,  was  delivered  to  the  commander  in 
chief  at  Port-de-Paix-^^iiA  was  not  exported  b^  way  of  trade 
r  o'.erchandize." 
From  this  judgment  of  the  Circuit  Court,  a  wri^  of  error 
w«s  brought  on  behalf  of  the  United  States,  the  general  errors 
were  aJigned,  and  the  Defendnat  in  error  pleaded  In  nullo  ejl 
erratum.  The  iflue  was  argued  on  the  loih  of  ^lugvjl,  bV 
Lee,  Attorney  General  of  the  United  States,  for  the  Piaintiff 

in 

•  Thr  inforniifjon  \%as  fonnJcrl  on  ih«r  f»A  of  Congrffs,  |>uflre<l  tlic  2:^1 
May,  1793,  prohibirir.^  icr  one  yj:*r  cnfuin|{.  :ht  rxpu:{ii«ioi«  of  iirrs 
and  nminuttititii). 
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in  error,  and  by  Du  Pcnceauy  for  the  Defendant:*  but  no     T796. 
exception  was  taken,  by  the  former,  in  reference  to  the  merits  v,>vx^ 
ofthecaufe. 

Lee^  Attorney  General  :•— There  are  two  erounds  on  which 
this  writ  of  error  is  to  be  fupported — ^^ift,  l*hat  it  is  a  crimi- 
nal caufj ;  and,  therefore,  it  (hould  ticver  have  been  removed  to 
the  Circuit  Court,  the  judgment  of  the  DiftritSi  Court  being  fi- 
nal in  criminal  caufes :  And  ad.  That  even  if  it  could  be  confi- 
dered  as  a  ciyil  fuit,  it  is  not  a  fuit  of  Admiralty  and  Maritime 
jurifdi£{ion;  and,  therefore",  the  Circuit  Court  (hould  have  re- 
manded it  to  be  tried  by  a  jury  in  the  DiftriA  Cdurt. 

ift.  Point,  All  caufes  are  either  civil  or  criminal;  and  this 
is  a  criminal  caufe,  as  well  on  account  of  the  manner  of  ptt" 
fecution,  as  on  account  of  the  matter  charged.  Thus,  Informa- 
tions are  a  proceeding  at  common  law,  and  clafTed  witi)  cri- 
minal profecutions,  4  BL  Com,  303 ;  and  the  aft  of  Congreft 
which  was  framed  to  proteS  the  United  States^  at  a  critical 
moment,  from  a  ferious  injury,  inflifts  for  the  offence  of  vio- 
lating its  provifions,  a  forfeiture  of  the  veffel  employed  in 
exporting  arms  or  ammunition,  and  a  fine  of  1000  dollars.  It 
is  true,  that  it  may  be  confidercd,  in  part,  as  a  proceeding  in 
rem ;  but  ftill  it  is  a  criminal  proceeding.  There  are  but  two 
kinds  of  information  known  in  England^  one  in  the  Exchequer 
touching  matters  of  Revenue,  the  other  in  the  King's  Bench, 
touching  the  punifhment  of  mifdemeanors.  3  BL  Com,  262/ 
Now,  the  revenue  of  the  United  States  is  not  at  all  concerned 
in  this  cafe ;  .nor  would  the  Court  of  Exchequer  take  cogni- 
zance of  a  fimilar  cafe  in  England,  If,  therefore,  the  L/«/- 
ted  States  do  not  claim  La  Vengeance  for  debt,  nor  as  a  mere 
exercife  of  arbitrary  will,  but  on  account  of  fome  offence, 
fome  crime,  that  has  been  committed;  it  follows,  of  courfe, 
that  the  proccfs  ufcd  to  enforce  the  claim,  mufl,  under  any  de- 
nomination, he,  in  faft,  a  criminal  pmctfs;  and,  in  all  crimi- 
nal  caufes,  whether  the  trial  is  by  a  jury,  or  ntherwife,  the 
judgment  of  the  Dlftrift  Court  is  hnal.  'l*hough  penal  fuits 
have  fometimes  been  conltrued  civil  anions  ;  it  has  only  been 
done  where  individuals  have  been  concerned,  and,  ni  one. 
inftancc,  to  admit  the  teflimony  of  a  Quaktrr,  on  affirmation ; 
but  none  of  the  exceptions  to  the  general  rule  will  reach  the 
prefcntcafe.     i  Wills  125.  a  Stra,  1227.  Cowp,  382. 

7d,  Point,   The  9th  fedion  of  the  judicial  zGt  declares,  thni 

"  the 

•  The  cafe  liavbg  been  opened,  and  fome  pjrnrmt  principles  ftatcd 
by  the  Attorney  Generm)  on  a  preceding  day,  the  Court  wctc  led  10  fnp- 
pofe  that'  he  did  not  mean  to  enter  into  any  farther  difcuflion,  and 
declared  an  opinio^  ;  but  being  afterward*  informed,  that,  on  accooni 
of  the  importance  of  the  fubjc^,  a  further  argnmcnt  was  txptCtcd  ; 
Xhcy  gave  this  opportunity 
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1796.  "  the  trials  of  iflucs  in  fa£V,  in  the  Diftrift  Courts^  in  all 
Onr>ii/  caufcs,  except  civil  caufes  of  Admiralty  and  Maritime  jurif- 
di6Hon,  fliall  be  by  jury."  If  there  are  criminal  caups  of 
Admiralty  and  Maritime  jurifdidion  they  would  not  be 
within  the  exception,  and  niuft  be  tried  by  jury.  But  this 
criticifm  is  not  infifted  upon ;  fince  the  prefent  cafe  can- 
not, in  any  fenfe,  be  deemed  a  civil  fuit  of  Admiralty 
and  Maritime  jurifdi^t'on.  The  principles  regulating  Ad- 
miralty ar.d  Maritime  jurifdiflion  in  this  country,  niuft  be 
fuch  as  v;ere  confifttnt  with  the  common  law  of  En^ 
gland^  at  the  period  of  the  revolution.  How,  then,  would 
a  limilarcafe  be  confidered  in  England^  Blackftone  fays,  "  all 
"  admiralty  caufes  muft  be  caul'cs  arifing  wholly  upon  the  fca, 
^  and  not  within  tlm  prccin*fts  of  any  county**  3  BL  Com. 
106.  And  Coke  had  prcvioufly  remarked,  *'  that  altum  mare 
is  out  of  the  iurifdi£tion  of  the  common  law,  and  within  the 
juiifdiclion  of  the  Lord  Admiral.**  Now,  the  oflFcnce  here 
charged  is  that  of  exporting  arm$  and  ammunition  out  of  the 
United  States  to  Port-de-taix,  The  aft  itfclf,  indeed,  with- 
out the  intervention  of  the  ftatute,  would,  doubclcfs,  have 
b^en  lawful  j  but  an  ait  of  exportation^  from  the  force  of  the 
term,  mud:  be  commenced  here ;  and  if  done  part  on  land, 
and  part  on  fea,  the  authorities  decide,  that  the  admiralty 
cannot  claim  the  jurifdiiStion.  It  is  not  made  criminal  to  re- 
ceive arms  and  ammunition  at  fea,  but  to  export  them  from 
the  United  States^  within  which  the  o(Fcnrivo>  a£):  muft, 
therefore,  originate.  If,  then,  this  is  not  a  caufe  of  Admiralty 
and  Maritint}e  jurifdi£lion,  though  it  (hould  be  allowid  to 
be  a  civil  caufc^  ftill  the  trial  ought  to  have  been  by  jury. 
It  may  be  proper  ta  add,  that  the  a£i  of  Congrcfs  {fe£l.  4.)  cx- 
prefsly  adopts  in  this  cafe,  the  mode  of  profecuting  to  recover 
the  forfeitures  and  penalties  incurred  under  the  aft  for  moreef- 
colually  colltai.'.gihe  iinpoft,&c.  (paflcd thc4thofy/«j'///?,  J790, 
f.  67.)  which  declares  that  on  filing  a  claim  "  the  court  iniill 
proceed  to  hear  and  determine  the  caufe  according  to  law  :*'  but 
there  is  nothing  in  this  provifion,  that  can  be  conftrued  to  ex- 
clude a  jury  trial ;  any  more  than  in  the  form  of  a  commiflion 
of  C^ycr  and  Terminer,  which  empowers  the  Judges  **  to  hear 
and  detciminc,"  and  yet  they  always  hear  and  determine,  as  to 
the  fafts,  through  the  medium  of  a  jury  ;  nor  does  the  mere  in- 
ftitutionof  a  new  mode  of  proceeding  neceffarily  refcind  and 
annul,  every  pre-txifting  procefs  applicable  to  the  fame  fubjeft* 
If,  upon  the  v/hole,  tlierehas  been  amis-trial,  and  a  reprefenta- 
tion  (houlu  be  prefented  to  the  proper  department,  the  forfeiture 
would  nut  be  allowed  to  enrich  the  Trtafury ;  but  as  a  judicial 
fjiitUion,  It  is  n.orc  prcpcr  that  the  error  (hould  be  judicially 
cofrcdlcdj     TheCircuit  Court  ought  to  have  remanded  the 

cauie 
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caufc  to  the  Diftrlft  Court,  taken  in  either  of  the  views  it  ex-  1796. 
hibits:  if  it  was  a  criminal  caufe,  ftrifliy  fpeaking,  it  ought  to  V^y^^ 
have  been  remanded,  bccaufc  it  had  not  been  tried  by  a  jurv, 
and  bccaufe  the  judgment  of  the  Diftri£l  Court  is,  in  fuch  cale, 
definitive : — if  it  was  a  civil  fuit,  but  not  of  Admiralty  or  Ma~ 
ritime  jurifdidion,  it  ought  to  have  been  remanded,  becaufe,  in 
fuch  eafc,  the  iffue  had  not  been  tried  by  jury : — And  in  cither 
cafe,  whether  criniinal  or  civil,  this  cdurt  has  a  fu  per  in  tending 
and  efficient  concroul  over  the  judgments  and  decrees  of  the 
Circuit  Court. 

The  Chief  Justice  informed  the  oppofite  counfel,  that 
as  the  court  did  not  feel  any  reafon  to  change  the  opinion, 
which  they  had  formed  upon  opening  the  caufe,  they  would  dif- 
pcnfc  with  any  further  argument;  and  on  the  iith  of  Juguji^ 
he  pronounced  the  following  judgment. 

By  the  Court*  We  are  perfeftly  fatisfied  upon  the  two 
points  that  have  been  agitated  in  this  caufe.  In  the  firft  place, 
wc  think,  that  it  is  a  caufe  of  Admiralty  and  Maritime  Jurif- 
didlion.  The  exportation  of  arms  and  ammunition  is,  fimply, 
the  offence  ;  and  exportation  is  entirely  a  water  cr^nfaflion. 
It  appears,  indeed,  on  the  face  of  the  libel,  to  have  commenced 
tt  Sandy  Hook  \  which,  certainly,  mult  have  been  upon  the 
water.  In  the  next  place,  we  are  unanimoafly  of  opinion,  that 
it  is  a  civil  caufe :  It  is  a  procefs  of  the  nature  of  a  libel  in 
rem ;  and  does  not,  in  any  degree,  touch  the  perfon  of  the  of- 
fender. 

In  this  view  of  the  fubjeft,  it  follows,  of  courfe,  that  no  ju- 
ry was  necriTary,  as  it  was  a  civil  caufc ;  and  that  the  appeal  to 
the  Circuit  Court  was  regular,  as  it  v/as  a  caufe  of  Admiralty 
and  Maritime  jurifdi£tion. — Therefore, 

Let  the  decree  of  the  Circuit  Court  beaffirmed  withcofts. 

But  on  opening  the  court  the  next  day,  the  chief  jus- 
tice direfted  the  words  "  with  cofts"  to  be  ftruck  out  of  the 
entry,  as  there  appeared  to  have  been  fome  caufe  for  the  profe- 
cution.  He  obfcrved,  however,  that,  in  doing  this,  the  Court 
did  not  mean  to  be  underftbod,  as,  at  all,  deciding  the  queftion, 
whether,  in  any  cafe,  they  could  award  cofts  againft  the  United  . 
States  5  but  left  it  entirely  open  for  future  difcuffion. 
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Cotton  PlaintifFin  Error,  verfus  Wallace, 


WRIT  of  Error  to  the  Grcust  Courts  for  the  Diftria  of 
Georgia,  to  remove  the  proceedings  and  decree  in  an 
Admiralty  Caufe.  At  the  laft  Term  the  Decree  of  the  Circuit 
Court  had  been  affirnued,  with  cofts ;  fubjeA  to  the  opinion  of 
the  Court,  whether  any,  and  wha^  damages  (hall  be  allowed  on 
the  aiErmance  i  On  arguing  this  queftion,  at  the  prefent  term, 
itappeared,  that  the  Libel  prayed  for  reftituiion,  "and  all  the 
damages  and  cofts  that  have  arifen  by  occafion  of  the  premifes  " 
that  the  Decree  of  the  Circuit  Court  awarded  rcftitution,/*  and 
that  the  Defendants  do  pay  all  the  cxpenccs  of  this  fuit ;  "  and 
that  the  Circuit  Court  affirmed  the  Decree  of  the  Diftrift 
Court  generally.  When  the  Decree  of  the  Circuit  Court  was 
affirmed  here,  the  Counfel  for  the  Plaintiff  fuggeftcd,  that  he 
was  entitled  to  damages,  and  urged  the  Court  to  fan£tion  lomc 
mode  of  afleffing  them.  This  propofition,  however,  was  rejec- 
ted ;  and,  therefore,  the  Plaintiff  in  Error  applied  to  the  Cir- 
cuit Court,  where  the  prcfiding  Judge  was  in  favor  of  appoint- 
ing Auditors;  but  the  Diftrift  judge  drffentcd  from  the  opi- 
nion. Under  thefe  circumftanccs,  the  Plaintiff  in  error,  with 
notice  to  the  Defendant,  engaged  ibme  refpeSable  citizens  to 
value  and  certify  the  damages ;  and  his  counfel,  Ried  (of  South 
Carolina)  now  offered  their  certificate  as  the  meafure  proper 
to  be  adopted  by  the  court ;  urging,  that  if  die  proceeding  was 
cicrcmcd  irregular,  further  tim^  might  be  allowed,  to  afcertain 
the  proper  rcrocdj'  for  an  evident  right*. 

Du  Ponc4au 

•  Pati-kson,  Ji^otv  Do  yoM  mean  to  /^oontof  ihc  record  10  prorc 
yonr  damages;  or  is  your  dliroatc  oi  damaaes  founded  npon  what  ap* 
•oears  on  the  record  itfclf  ? 

/?W.  The  record  doet  not  Hiew  the  cxf  rnl  of  onr  damage*,  tliougli 
the  dncrcr-wiirrntiile  rs  ip  recover  the  full  amount.  We  wilh,  ihere- 
Vorr,  \jy  maner<///Vi  the  r<coui  to  rfceriain  lliai  riiiovi^r. 
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2)u  Ponceau^  for  the  Defendant  in  error,  infifted,  that  the     ncfi* 

3ueftion  of  damages  was  exhibited  on  the  libel ;  and  that  the  tJy^ 
ecree  of  the  DiTtri£t  Court  amounted  to  a  negation  of  the 
claim.     Damages  cannot  be  included  in  the  word  **expences/' 
which  is  fynonimoufly  and  indifcriminately  uf.d,  in  the  civil 
law,  with  the  words  cofts  and  charges.     Clark.  15.  17.   87* 
Fhyer.  87.     But  the  caufs  now  comes  before  this  court  on  an 
affignment  for  error,  that  no  reftitution  ought  to  have  been 
awarded  ;  a  plea  in  nulU  ift  irratunt,  on  which  ifltie  was  join- 
ed ;  and  upon  that  ilTue,  there  is  a  general  affirmance  of  the 
decree  below.     The  proceedings,  therefore,  are  complete,  and 
the  jurifdi£lion  of  the  court  expended,  as  toevery  thing  brought 
into  controverfy  upon  the  record.     But  on  principle,  independ- 
ent of  the  peculiar  ftate  of  this  caufe,  the  court  has  not  a  pow- 
er to  avrard  general  damages.    The  damages  fpokcn  of  in  the 
23d  and  2^th  fe^ions  of  the  judicial  a£l,  (i  vcl.  Swift's  Edit. 
P'  63.)  can  onl/  apply  to  damages  for  delay,   from  the  time  of 
the^writ  of  error  brought:  It  does  not  authorize  an  afleflmenc 
and  decree  for  general  damages }  nor  does  it  embrace  a  pro- 
ceeding in  rem^  but  only  cafes,   in  which  a  liquidated  fum  is 
given  by  the  inferior  court.     Befides,  if  the  Defendant  in  er- 
ror has  fuffcrcd  any  extraordinary  damages,  for  which  there  is 
not,  at  this  time,  any  redrcfs,   it  mull  be  imputed  to  his  own 
fault.     The  decree  of  the  Diftrifl, Court  being  in  his  favour, 
e  might  have  applied  for  immediate  reftitution  of  the  proper- 
ty on  giving  fecurity  5  or  he  might  have  claimed  damages.     In 
the  latter  caf*,  if  the  court  had  ordered  its  regifter  to  examine 
and  report  upon  the  amount,  the  Defeiulant  in  error  would  have 
been  entitled  to  intereft  upon  it,  if  the  ultimate  decree  of  this 
court  was  in  his  favour,  or,  if  the  court  below  had  refufed  the 
claim  of  damages,  there  mio^ht  have  beenacrofs  appeal,  when 
the  point   would   have  been  brought  directly  before  the  Su- 
preme Court,  upon  a  writ  of  error  to  reverfs  that  par?  of  the 
tlecree  ;  and  if  a  reverfal  had  been  pronounced,  the  caufe  would 
have  been  rc;;ularly  re.^anded  to  the  CircuitCourt  to  affefs  the 
damages,  un^er  the  2^i\ifeflion  of  the  judicial  act.     Even,  in- 
deed,  if  the  Circuit  Court  had  awarded  damages,  without  af- 
fcffitig  the  amount,  this  court  muft  have  remanded  the  caufe. 
But  how  can  the  Defendant  be  allowed  to  claim  general  da- 
mages on  a  writ  of  error  brought  by  his  antagbnift ;  and  inop- 
pofition  to  which,  he  is  fo  far  from  alledging  there  was  any  er- 
ror in  the  decree  below,  that  he  merely  prays  for  an  afRrmance  ? 
And  yet,  to  grant  the  claim,  if.  In  effea,  to  revcrfe  fo  much  of 
that  very  decree,  v/hich  he  thus  prays  may  be  entirely  affirmed, 
na  does  not  allow,  and  affefs,  'general  damages  in  his  favour. 
The  affcfiWitnt  oF  damages,  is  a  matter  peculiarly  delicate.     In 
the  court  below  the  fourccsof  information  arc  cafily  acceffible ; 

but 
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1796*  but  here  there  are  no  data  ;  fo  that  the  enquiry,  if  at  all  tdle- 
V/  #%^  rated,  can  only  be  mafde  by  affidavits,  the  worft  mode  of  judi- 
cial inveftigation.  The  evil,  however,  docs  not  occur,  when 
nothing  is  left  for  this  court  to  do,  but  to  calculate  the  intereft 
on  the  fum  previoufly  aflefled  and  afcertained  by  the  competent 
tribunal*. 

After  advifement,  the  chief  justice  delivered  the  opi- 
nion  of  the  court,  that  where  a  judgment,  or  decree,  was 
affirnried,  on  a  writ  of  error,  there  cpuld  be  no  allowance  of  da- 
mages, but  for  the  delay;  and,  thereupon,  the  following  order 
was  made  in  this  caufe : 

By  the  Court.  It  is  ordered,  that  the  Defendant  in  er- 
ror recover  as  damages  ngainft  the  Plaintiff  in  error  the  fum  of 
3i5l5  dollars  and  11^ cents,  being  the  intereft  on  34,841  dollar^ 
and  5^  cents,  the  amount  of  the  (ales  of  the  brig  Everton  and 
her  cargo,  from  the  5th  of  May ^  1795,  the  date  of  the  decree  of 
the  Circuit  Court  in  the faid  , caufe,  being  i  year,  3  months 
aud  4  davs,  at  the  rate  of  8  percent  per  annum :  And,  alfo,  that 
the  faid  Plaintiff  in  error,  do  pay  the  cofts  accrued  in  this  caufe 
fmce  the  laft  term.  And  a  fpecial  mandate  is  awarded  to  car- 
ry this  order  into  execution. 

•  iJiEDCLL,  Jnfilee,  Tbi»  Cafc  is  d i (I ingiiiOiahlc  from  the  cafe  of  Pennhal- 
low  Ti,  Doane(«ir/^.  54)  for  there  the  damngcs  tvcrc  dccreafed,  to  the  ben- 
efit of  the  Plainliff^in  error,  in  the  cafe  of  Talbot  vs.  Janfon,  however, 
\t  appears  f.om  the  Decree,  that  increafed  damages  were  allowed  to  the 
Defendant   in    error.  j4iit,p^  133. 

CRAiE,  JuJIice,  In  the  cafe  of  Talbot  vs.  Janfon,  did  the  Court  go  back 
beyond  the  Decree  of  the  Circuit  Court,  to  encreafe,  the  daroai^es  ;  or 
was  the  increafe  allowed  merely  for  the  delay  in  executing  that  Decree  ? 

Ptf/#r/««r,  Jtfftici,  In  every  cafe,  in  which  there  ha«  been  adjudged, 
either  a  decreafe,  or  an  increafe  of  damages,  thefac^s  that  regulated  the 
deciiion  of  the  Court  arnfe  and  appeared  upon  the  Record.  I  have  nl« 
ways,  however,  entertained,  and  ftill  entertain,  great  doubts,  whether  a 
wrir  of  error  is  the  proper  remedy,  to  remove  an  Admireity  catifc. 

On  this  remark,  the  other  Connf'el employed  (Lewis  and  £•  Tilghman, 
for  the  Plaintiff  in  error,  and  Ingcr foil  for  the  Defendant  in  error)  left 
the  general  queft ion  of  damages,  to  the  Court  on  the  argument  already 
ftatcd,  and  entered  into  a  difcufllon  upon  the  regularity  of  the  prorefs- 
by  which  the  caufe  had  been  removed.  See  pod  H'tJcMti  et  </•  vu  iJm^ 
chy,     Jenningt  et  «/•  vt.  The  Brig  i*€rjevtiantc% 


SuPRBMS  CoukT  of  the  United  Siaiis.  305 


HuKTER  virfus  Fairfax's  oeviice. 


BY  order  of  the  coCirt^  a  letter  from  the  Plaintiff  in  error, 
dated  the  2901  of  yufy^  1796,  and  dlreOed  to  the  Clerk, 
was  read.^  The  letter  ftated,  *^  that  the  Pbiintiff  had  emplov- 
ed  Mr.'  CampbiU^  of  Virginia^  to  areue  the  caufe*;  that  on  the^ 
25th  cijufyj  he  was  informed,  that  Mr.  G^m^^// had  died  in 
Ricbnundy  on  the  1 8th  of  the  fiune  moalh;  and  that,  being 
left  without  counfel,  in  confequence  of  this  event,  he  prayed  the 
caufe  might  be  continued  till  next  term.^' 

Lie  and  IngerfoH^  in  ol^eftion  to  the  requeft,  ftated^  that, 
from  the  nature  of  the  caufe,  delay  would  be  woife  to  the  De- 
fendant in  error,  than  a  decifion  adverfe  to  his  claim  i  that  the 
Plaintiff  ought  always  to  be  ready  for  trial';  that  there  had  been 
fufficient  notice  of  Mr.  Campbeifs  death,  for  engaging  the  a^- 
liftance  of  pther  counfel;  that  the  cafe  depend^  entirely  on 
the  record,  might  yet  be  confidered  by  counfel,  fo  as  to  obtain 
a  decifion  during  this  court,  and  that  it  had  already  baeft  poft- 
poned  one  term,  at  the  inftaiice  of  th^  Plaintiff  in  error* 

But,  iti  THE  90URT :— ^In  all  queftions  of  this  nature,  yrt 
muft  be  governed  by  a  found  difcretion;  in  order  to  prevent 
on  the  one  hand,  an  unneceffary  procraftination,  and,  on  the 
other  hand,  to  avoid  aii  injurious  precipitation  of  trials.  In  the 
prefent  inftance,  we  think  there  is  a  fuficient  foundation  laid 
before  us,^  to  juftify  our  granting  a  Continuance  'till  the  next 
Term.  If  the  caufe  were  now  to  be  taken  up,  it  muft  be  heard 
and  decided  <jr  parte.  It  is  true,  that  counfel  might  even 
at  this  time  be  employed,  fo  as  to  admit,  perhaps,  oF  an  a/- 
gument  before  the  court  rifcs ;  but  it  is  reafonabie,  that  in  a 
caufe  of  fuch  magnitude,*  the  counfel  ihoold  have  an  oppor- 
tunity 

*  The  Attorocf  General  ilatc^  the  pbintnb  controrerf/ to  anVe  on. 
thefe  fa  As :  Lord  Fairfax  was  a  cU'iseii  of  Virsliiia^  aiAl  died  in  che  year 

1780; 
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1796.    tunity  to  inveftigate  the  principles,  and  to  confider  the  autho- 
-^^Y-'^  ritics  conneAed  with  it,  out  of  term,  and  unencumbered  by 
the  preiTure  of  the  current  bufinefs  of  the  court* 

Let  the  Caufe  be.  continued. 


Arcambkl  verfus  Wiseman. 


THE  decree  of  the  Circuit  Court,  for  the  Diftrid  of 
Rhode  IJland^  was  affirmed  in  this  caufe,  without  argu- 
ment, the  principal  queft ion,  which  it  involved,  having  been 
juft  decided  upon  the  difcuffion  of  another  writ  of  error*  It 
appeared,  however,  by  an  eilimate  of  the  damages  on  wbrch 
the  decree  was  founded,  and  which  was  annexed  to  the  record, 
that  a  cbar£e  of  1600  dollars  for  counfePs  fees  in  the  courts 
below,  had  beeen  allowed;  to  which  Coke  objededj  and  In^ 
gerfoll  contended  that  it  might  fairly  be  included  under  the 
idea  of  damages.     But 

By  th£  Court:— We  do  not  think  that  this  charge  ought 
to  be  allowed.  The  general  pra£lice  of  the  United  States  is 
In  opofition  to  it;  and  even  if  that  pra&icewere  not  Ari^y 
corred  in  principle,  it  is  entitled  to  the  refpe£t  of  the  court, 
till  it  is  changed,  or  modified,  by  flatute. 

There  are  feveral  ways  in  which  the  charge  may  be  ex- 
punged: l^ut  we  recommend,  as,  perhaps,  the  eafieft  way,  that 
the  counfipl  for  the  Defendant  in  error,  fhould  enter  a  remitti 
tur  for  the  amount. 

A  remittitur  was  accordingly  entered. 

Mooois 

1780  ;  naming  made  %  will  by  which  he  devifed  certain  lands  in  that 
ftate,  CO  cbe  Defendant  in  exror,  who  then  was,  and  ever  has  been,  a 
Britilh  ftibjcA,  rcftdcnc  in  Great  Britain.  The  queftion  is,  whether  be- 
ing thus  «•  tf/rVif,  the  Defendant  in  error  can  tmke  mndhoidikt  lands  by  de- 
vlfe?  And,  it  will  be  contended,  that  his  title  is  conapletely  proteded 
bythe  Treaty  of  Peace,  coucladed  between  the  United  States  and  Great 
Britain,  in  the  year  1783. 

CsAsi,  JufUt :  I  recollei5t,  that  in  Harrifon^s  cafe,  a  deciiion  in  favor 
offucha  devifee^s  title  was  given,  by  a  court  in  Maryland.  It  is  a 
matter,  however,  of  great  moment ;  and  Qoght  to  be  deliberate}y  and 
finally  fettled. 
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MoopiB  virfus  the  Ship  Alfred* 


THE  allegation  In  this  cafe,  as  fupported  by  the  evidence^ 
was,  that  the  privateer,  which  took  the  Brstijb  prize  in 
queftion,  had  been  built  in  Niew  TofkyV9i^  theexprefs  view  of 
being  emplojed  as  a  privateer,  in  cafe  the  then  exifting  control* 
verfy  between  Gnatlfiritain  and  the  XJnited StatndtionXA  termi- 
nate in  war ;  that  fome  of  her  equipments  were  calculated  for 
war,  though  they  were  alfo  frequently  ufed  by  merchant  fliipsj 
-«that  the  privateer  was  fent  to  Ojarlijton^  where  ihe  was  fold 
to  a  French  citizen  ;<*-fthat  (he  was  carried  by  him  to  a  French 
ifland,  where  (he  was  completely  armed  and  equipped,  and 
fvrniihed^with  a  commifTion ;-— *and  that  ihe  afterwards  failed 
on  a  cruize^  during  which  the  prize  was  taken,  and  fent  into 
Chdrlejton. 

Reedy  for  the  PlaintiiF  in  error,  ^contended  that  this  was  an 
original  conftrudion  or  out^fit  of  a  veflel  for  the  purpofe  of 
war ;  and  that  if  it  was  tolerated  as  legal,  it  would  be  eafy  by 
collufion  to  fubvert  the  neutrality  of  the  United  States^  and 
involve  the  country  in  a  war. 

Thb  CoifRT,  however,  without  hearing  theoppofiteCoun- 
£b1^  dire^ed 

TheDecrcf>  to  be  affirmed. 
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f^LVEy  Z'irfuS  AltKOLD 


THIS  was  a  wiit  of  error  on  a  judgment  given  in  the  S\u 
.  perior  Court  of  J  udiufture,  court  of  aflize'ahdjail  deli- 
livery,  for  the  county  oiProvidincey  in  the  Stztt  of  Khode  IJl-^ 
and%  land  the  cafe,  appearing  on  the  record,  was  ays  follows:-— 
O/if^/,  th^PlaintifFm  error,  ws^  the  colleftor  of  impofts  for 
Rhode  IJland\  Arnold^  the  T>efendant  in  error,  was  o^Wner  of 
the  (hip  Neptum  \  and  a  citizen  of  the  name  of  I^ixtiVy  as  the 
declaration  allodged,  was  ownef  of  the  cargo  of  the  fhip ; 
which  arrived  ftom  Surinam^  at  Providena^  about^4  o'clock 
P.  M.  on  the  $th  of  Npjember^  I79^*'  On  that  day,  the  par- 
ties applied  for  a  permtfto  land  the  cargo,  and  offered  bonds  to 
pay  the  duties ;  but  the  collector  rcfufed,  or  neclefted,  to  ac- 
cept the  bonds  and  grant  the  permit.  On  the  7th  of  Novem- 
ber, a  fecond  application  was  made  for  a  permit  and  bonds,  ac- 
tually executed,  were  tendered  for  the  payment  of  the  duties  ; 
but  the  collector  again  peremptorily  *  refufed  to  accept  the 
bonds,  or  to*  grant  the  permit  \  in  coniequeuce  of  which  the 
veflel,  with  the  cargo  on  board>  remained  at  a  heavy  expencc 
from  the6tb  to  the  13th  of  November 'y  and  Arnold  laid  his 
damages  at  jf  200. 

Olnejy  the  Defendant  in  the  court  below,  pleaded  that  by  the 
4i(l  fe^ion  of  the  aA  of  Congrefs,  pafled  00  the  4th  of  Augufl^ 
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1^90,  5*  to  provide  "nriorc  cfFcftually  for  the  colIcAion  of  the  1796. 
duties^  &c  "  it  is  declared  that  all  duties  on  goods,  wares  and  ^■*^^^^*' 
merchandi^  imported,  (hall  be  paid,  or  fecured  to  be  paid,  be- 
fore a  peimit  (hall  be  granted  for  landing  the  fame  :**  and  that 
^  no  perfon  whofe  bond  for  the  payment  of  duties  is  due  and 
unCitisfied,  (hall  be  allowed  a  futore  credit  for  duties,  until  fuch 
bond  (hall  be  fully  paid,  or  difchargcd  ;"  that  on  the  ijih  of 
Januaryy  ijgii'  Arnold  being  indebted  for  duties,  gave  a  bond 
tor  the  amount,  payable  on  tlie  17th  of  Afay^  enfuing  ;  that  on 
the  5th  of  November  179a,  the  term  for  payment  of  the.  bond 
was  elapfed,  but  the  fame  then  remained  unpaid  and  undif- 
chargvd ;  that  Arnold  was  the  real  owner  of  the  cargo,  but  had 
fraudulently  transferred  it  to  Dexter^  in  order  to  obtain  acredii 
at  the  Cuftom-houfe;  that,  though  Dexter  had  tendered  a  bond 
on  the  7  th  of  November^  it  was  rcjeded  by  virtue  of  the* 
recited  ad  of  Conercfs ;  and  that  a  permtt  had  been  rcfufcd 
until  the  duties  of  tne  cargo  werepaid^  or  Arnold's  old  bond 
was  difchargcd. 

To  this  plea  the  Plaintiff  below  demurred,  and  afligncd  the 
following  caufes  of  deitiurrer :  ift,  Becaufe  the  matters  contain- 
ed in  the  plea  might  be  given  in  evidence,  if  at  all,  under  the 
general  iiiiie ;  and  they  amount  to  no  more  than  the  general 
iflue*  2d,  Becaufe  the  plea  (latcs  jhe  property  of  the  cargo  to 
be  in  Jmcld^  and  docs  not  traverfe  the  property  of  Dexter 
therein.  3d,  Becaufe  it  does  not  appear  that  the  old  bond  giv- 
en by  Arnold  was  unfatisfied  after  the  5th  of  November  1792. 
4tb,. Becaufe  the  bond  given  by  Arnold  was  for  his  own  proper 
debt,  and  ttie  bond  tendered  by  Dexter  was  for  his  own  proper 
debt;  And  5th,  becaufe  the  plea  is  inconfiftent,  uncertain,  no: 
ifluable,  and  wants  form. 

The  Defendant  joined  in  demurrer :.  and,  thereupon,  the 
Court  of  Confimon  Fleas,  for  the  County  of  Providence^  decid- 
ed that  the  plea  was  afu£cient  bar  to  the  a£lion ;  and,  in  De- 
cember 1792,  gave  judgment  for  the  Defendant  accordingly. 
From  this  judgment  the  PlainttiF  appealed  to  the  fuperior  court 
of  judicature,  where  it  was  adjudged,  in  December  1794,  that 
the  plea  in  bar  was  not  fufiicient;  and  the  caufe  was  remitted' 
to  the  County  Court  for  trial.  On  the  trial,  the  Jury  gave  a 
verdiA  for  the  Plaintiff',  damages  ^13  1^  with  cofts  :  and  the 
Defendant  below  brought  the  prefent  writ  of  error,  to  .remcvt- 
the  proceeding^  into  the  Supreme  Court  oF  fhc  United  States  ; 
the  conftruftion  and  validity  of  the  a£b  of  Gongrcfs,  under 
which  the  Defendant  jufti (led,  being  invoivcd  in  the  decifion  of 
the  Sute  Court.  Conjlitution  of  the  United  Slates^  ari.  3.  / 
?.  Laws  of  the  United  Statrs^   i  vol,  p.  63.  /.'  ?-5. 

Two 
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1796b  Two  leading  queftions  were  made  in  this  cafe  i  ift,  Wht^ 
Cix^O  ther  the  plea  was  a  fuflicient  bar  to  the  adion  ?-r-<[Mirticularl]r 
on  the  ground  of  the  third  caufe  aiEened  upon  the  demtfrrer ; 
as  the  Defendant  only  altedzed  ArjtHd's  old  bond  to  be  unpaid 
en  fk€  $tb  of  Novembtr^  whereat  he  admitted  a  tender  of  a 
bond  for  the  duties  on  the  ph  of  November.  And  td,  Whe* 
ther  the  fiiperior  court,  on  wbofe  judgment  the  writ  of  error 
was  brought,  or  the  General  AflemUv,  was  the  higheft  Court 
of  Law  or  Equity  of  the  State  of  Khodi  Ifiani^  in  which  a 
decifion  of  the  fad  could  have  been  had  ? 

The  firft  queftion  was  argued  at  the  laft  term,  by  Pringle 
and  Dexter^  for  the  Defendants  in  error,  and  by  Lety  Attor* 
ney  General,  for  the  Plaintiff  in  error :  but  the  court  de- 
claring it  to  be  unneceffary  to  z\xt  any  opinion  on  the  princi- 
pal  cale,  till  it  was  decided,  whether  die  record  was  regularly 
before  them,  directed  the  fecond  queftion  to  be  difcuflea  at  the 
prefenr  term ;  when  Lee^  Attorney  General,  again  argued  for 
the  Plaintiff  in  errory  and  Ingerfoll  foV  the  Defendant. 

The  Attorney  General,  in  contending  that^the  writ  of  error 
was  well  brought,  fiated,  that  there  could  bie  no  doubt,  that 
this  court  had  jurifdtdion  in  the  prefent  caufe^  as  it  appeared 
upon  the  record,  that  the  conftruAion  of  an  z&,  of  Congrefs, 
imder  which  the  colle^r  juftified,  had  been  drawn  into  quef- 
tion, and  no  other  error  could  be  aifigned.  He  faid,  that  there 
were  two  obvious  reafons,  why  the  Legiflature  of  Rhode  IJlandy 
could  h6t  be  confidered  as  the  court  contemplated  by  the  law : 
for,  in  the  firjl  placcy  it  mvfl  be  a  court  of  law  or  tqnitf^y  in 
which  a  decifion  of  the  Juit  could  be  had.  A  decifton  imports 
a  final  determination  between  the  litigants;  and  not  a  partial 
adjudication,  which  fettles  one  point  of  the  controveriy,  and 
refers  the  reft  to  another  tribunal.  Though,  therefore,  the  Le- 
giflature fbould  be  vefted  with  an  equitabfe  power,  to  examine 
the  proceedings  of  a  court  of  law,  and,  if  it  thinks  proper,  to 
direct  a  new  trial;  this  cannot  be  regarded  as  conftituting  a 
court  of  law,  within  the  meaning  of  the  aft  of  Congrefs.  But 
in  xht  fecond  piace,  it  muft  be  a  court  of  law  or  equity,  from 
which  a  writ  of  error  could  be  obtained.  The  25th  fed.  of 
the  judicial  aft  require?,  that  the  citation  without"  which,  a 
writ  of  error  cannot  be  available,  fhould  be  figned  by  the  Chief 
Juftlce  or  Judge,  or  Chancellor  o(  the  court,  rendering  or  pafs- 

ing 

•  Ei^swoKTHy  Chiff  Jitjiiei,  As  this  isaqneftion  0/  law^  it  it  not  ma- 
terial to  enquire,  v  helper  it  was  ihe  fupcrior  court  of  equity. 

t  Chasi,  Jufticc.  The  citatinn  may  likewtfe  be  figned  bj  a  jufiic^ 
of  this  court. 

/,<•-,  Attorney  General,  True;  by:  the  aft  contetnplatcs  giviag  aft 
iUcru:iiivc  to  accouynndate  the  p^rty. 
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Ing  the  judgment  or  decree  complained  of;  and  no  fuch  officer 
is  a  conftituent  part  of  the  Icgiflaturef;  The  jurifdic- 
tion  of  the  genera]  aflfembly  in  matters  of  law,  depends  on  an 
aA'  of  their  own  body.     Laws  of  Rhode  ifiand^  p,% 

But 


\  The  aft  U  m  iht  following  wol^dg : 

*'  An  mft  direfting  the  method  of  preferriog  petitions  unto  t!ie  geaenl 
aflemblT')  and  of  a^ing  thereon. 

Be  it  enafted  by  the  general  aiTembly,  and  by  the  authority  thereof 
ll  is  enafted,  that  whenever  any  perfon  or  perfons  fhall  prefer  a  pe'titioa 
to  the  general  alTemblyi  praying,  that  any  judgmenty  r«|e  of  coart^  or 
determination  whatever  may  be  fct  .afide,  and  that  execution  may  be 
ftayedy  he  or  they  fo  petitioning  fliall,  at  lead  three  week»  before  the 
feffion  of  the  general  aflembly  to  which  fuch  petition  /hall  be  preferred, 
deii\er  and  lodge  his  or  their  petition  In  the  fecretary^t  office  ;  and  giving 
bond  in  the  faid  office  with  onefufficient  furety,  in  fuch  fum  as  he,  the 
iecretaryi  conddtring  the  nature  of  fuch  fuit  or  executions  /hall  think 
meet :  the  condition  of  which  bond  (hall  be  for  the  payment  of  all  law- 
ful cofts and  damages,  which  the  adverfe  party  /hall  fufbain  by  means  of 
preferring  fuch  petition ;  and,  that  thereupon,  the  fecretary  /hall  iflue  a 
citation,  for  the  adverfe  party  to  appear  (if  he  or  they  /hall  think  fit)  ai 
Che  feffion  of  the  general  a/Iembly,  <o  which  fuch  petition  /hall  be  pre- 
ferred, to  /hew  caufe  why  fuch  petition  /hould  not  be  granted ;  and  the 
adverfe  party  fhall  be  ferved  with  fuch  citation,  and  a  copy  of  fuch  pe* 
tition,  by  the /he  riff  of  the  county,  or  his  deputy,  where  he  cr  they 
may  dwell,  ten  days  at  lead  before  fuch  feffion  of  the  general  aflV  Inbly  \ 
and  if  fuch  perfon  or  perfons  cannot  be  found  by  the  /heriff  or  bSt  depu-* 
cy,  then,  the  leaving  a  copy  of  the  petition  and  citation  at  the  ufual 

Slace  of  his  or  their  abode,  /hall  b<  deemed  a  good  fervice  ;  and  the 
lerjff  or  deputy  /hall  make  return  of  all  his  proceedings  to  the  clerk 
•f  the  lower  houfc,  at  the  fir/t  opening  of  the  general  auembly.  And 
that  when  any  pttiiiun  /hall  be  called  for  trial.  If  fhere  be  not  a  proper 
return  made  bv  the  /lieriff  or  his  deputy,  that  the  adverfe  party  hath 
been  duly  notified  as  thisaA  requires,  fuch  petition  /hall  be  immediately 
difmit&d. 

And  be  it  further  ena^ed  by  the  authority  aforefaid.  That  when  any 
petition  /hall  be  received  by  the  general  aiTembly,  the  gi:anting  the 
prayer  v^  hereof  may  by  any  m^aas  relate  to  or  concern  the  interr/(, 
poperty,  or  charaAer  of  any  other  perfon  or  perfons  whomfoever,  that 
in  fuch  cafe  every  fuch  petition  /hail  be  referred  to  the  next  feffion  of 
aflembly,  and  the  perfon  or  perfons  fo  petitioning,  /hall  wiibia  ten 
days  a/'ter  the  riling  of  the  afl*embly,  give  bond  in  manner  as  a/brc 
dirr^cd;  and  all  perfons  fo  concc^rncd  /hall  be  duly  ferved  with  a 
copy  of  fiich  petition,  and  tha  vote  of  affeinbly  thereon^  and  be  cited  in 
milnner  as  afore/aid  ;  and  if  the  perfon  or  perfons  fu  priitioning  /hall 
ncgle^  to  give  bond  as  aforefaid,  then  fuch  vote  or  order  of  the  Gene- 
ral Aflembly  referring  fuch  petition,  /hall  be  void  and  of  no  effe6^. 

Au4  be  it  further  eoaftcd  by  the  authority  aforef;tid.  That  at  the  be- 
ginning of  every  feffion  of  the  General  A/Tcmbly',  a  time /hall  be  affign- 
ed  for  the  hearit/g  and  determining  all  petitions  pending  before  them, 
and  the  Clerk  of  thr  LowcPHoufe  Ihall  make  a  docket  of  all  futh  prti- 
fions.  in  the  fame  maimer  as  the  Clerks  of  the  Courts  of  Goxnmvn  Plea*; 
do  o^ anions,  always  noting  in  :hc  margin  the  time  when  caoh  petition 
^'as  filed  or  rrceived  *  which  dcVket  /liall  be  fet  up  in  vit* «v  in  (he  Boute 
Vhcre  the  ACem'jly  mall  lit.  with  %  «otr  at  ihr  bottom  thereof,  of  the 
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But,  however  extenflvc  this  power  may  appear  to  be^  ic  ii 
wholly  of  tn  equitable  kind.  The  Le^iflature  may,  like  a  Chatv 
cellori  review  the  determinations  of  the  courts  oflaw,  and  di- 
re£l  the  ifltie  to  be  again  tried  i  but  it  is  not  itfelf  a  court  in 

which 


time  appointed  For  their  being  heard:  That  each  petition  Ihall  be  cal- 
Md  foe  and  determiucd  in  its  proper  courfe  as  it  ftands  upon  the  doc!:- 
€t ;  and  if  the  Petitioner  beinj;  called,  doth  not  appear,  his  petition 
ihall  be  imnnediatcly  diffniiTod,  but  if  he  doth  appear  to  enforce  his  pe- 
tition, and  the  re(i>ondent  upon  bcin;;  thrice  called,  Ihatl  not  appear, 
the  prayer  of  the  petition  ftiall  be  granted,  if  the  farac  be  reafoAable. 

And  be  it  further  eoa^rd  by  live  authority  aforcfaid,  That  no  peti- 
tion ihuU  be  received  by  the  General  AfTembly,  except  the  Petitioner 
ihall  pay  ihe  fees  eftabliHied  by  ^aw  ;  ^nd  that  the  fame  coftsbe  al- 
lowed and  tazied*  upon  petitions  preferred  to  the  General  Aifembly, 
in  all  refpefts  and  in  every  particular  as  are  allowed  by  law,  in  cufes 
before  the  infcrio  Courts  of  Common  Pleas  •,  and  the  bills  of  cofts  Ihall 
be  taxed  by  ihc  Clerk  of  the  Lov^rer  Houfe,  and  allo>ved  by  the  Sccre- 
:ary  :  That  the  Secretary  ihall  grant  execution  for  all  cofts,  returnable- 
^  the  nrxt  fuccceding  General  Aflcmbly  i  And  that  the  Secretary  and 
the  Clerk  of  the  Lower  Houfe,  fliall  be  allowed  the  fame  fees,  Ih  all  re- 
ipedts,  upon  petitions  as  are  allowed  to  the  Clerks  of  the  Superior 
Court  of  Judicature  in  caufes  before  the  faid  Court. 

And  be  it  further  ei^afled  by  the  authority  aforefaid^  That  when  any 
lU-w  trial  ihall  be  awarded  by  the  General  AiTcmblyy  to  any  perfon  or 
perfons,  tlie  party  obtaining  fuch  new  trial,  ihall  pay  all  lawful  coils 
and  damages  that  he  or  they  may  have  put  the  adverfe  party  to,  in  de- 
tViiding  againil  fuch  petitions,  unlefs  he  or  ihey  ihall  upon  fuch  ne^ 
trial  obtain  fome  alieraiiou  of  the  former  jucigment,  in  his  or  their 
favour.  " 

And  be  it  further  enafted  by  the  authority  aforefaiil,  That  when  any 
perfon  or  perfoM  ihall  fuftain  ^auy  damage  by  realbn  of  any  petition 
preferred  to  the  General  Aflembly,  concerning  which  bond  ihall  have, 
acen  entered  intd  as  aforcfaid^  the  Secretary  ihall  «lelivcr  fuch  bond  to 
t>:o  perfon  or  perfons  fo  aggrieved,  who  may  bring  a  fuit  on  fuch  bond 
a<;ainil  the  perfons  who  gave  the  fanne :  and  tht  Judges  of  the  Court 
where  fuch  fuit  ihall  be  brought,  are  empowered  to  hear  the  parties 
concerning  all  matters  of  damages,  as  herein  before  expreiled ;  and  on 
hcTtring  juilly  and  equitably  to  determine  the  damages  the  party  oi 
nartics  complttinin«r  hath  or  have  fuilained  by  ilaying  the  eScecution  or 
other  proceedings  in  fuch  caufe,  or  granting  a  new  trial  therein  ;  and 
a^Ho  to  reduce  the  fum  mentioned  in  fuch  bond,  to  juil  damages  and 
10  award  execution  accordingly. 

And  he  it  furiher  ena^e'd  by  the  authority  aforief-id,  Tiiar  .every  per- 
Ibn  u-hu  Ihall  prefer  a  petition  to  the  Generial  Alferobly,  for  an  a<fl  of 
infolvency,  fliall  exhibit  therewith  ajuft  and  true  inventory  6f  all  his ' 
ical  and  perfooal  eftate,  and  alfoof  what  eilaie  he  mav  have  in  'rever- 
sion or*  remainder,  which  (hall  be  fworn  to  before  an  alliilant  jiiftice,  or 
warden  in  the  county  wherein  the  petitioner  Ihall  dwell  or  be  conii- 
ficd  ;  and  if  fuch  petit iuu  be  received,  the  inventory  iliall  be  lodg- 
ed witb  tjte  Clerk  of  the  Lower  Honfe,  who  ihall  give  copies 
thereof  to  ;iny  creditor  requiring  lUt,  fame  !  And  if  fuch  petition  be 
Cn»ny  granted,  the  Cl^rk  of  tbt' Suoertnr  Court,  ia  the  county  wb^rr 

the 
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which  an  ultimate  deciCon  can  be  had.    The  junrdi<!tion  pf   1796. 
the  court,  on  li^hofe  judgment  the  prefenc  ^ric  of  error  is  vi^^vn 
brought,  is  of  a  very  different  deicrrption,  in  jc^  conftitution, 
as  well  as  in  the  effed  di  its  adjudications^.    The  appeal  was 

carried 


the  petitioner  (liall  dwell  or  be  confined,  /hall  norify  the  creditors  to 
appear,  before  the  jiMlges  of  the  fuid  court,  to  oMQinate  commifHoncr?^ 
&c.  by  ah  advertifement,  to  beinl«rted  three  weeks  fuccelliveiy^  iii  the 
.fercralpapers,  where  the  principal  creditors  live. 

Provided  nevertheleff,  aiid  be  it  further  euaded  by  the  authoricy 
aforefaiJ,  That  all  matters  and  regulations  in  this  aA,  be  'xtended 
CO  private  petitions  only,  between  party  and  party,  any  tlliiig  hnein 
before  contained  to  the  contrary  notwithftanding. " 

•  The  Attorney  General  referred  to  t-he  laws  oiT  Fhpde  lifland,  cou- 
ftituting  the  fuperior  and  inferior  courts,  which  it  is  thought  expcdicn: 
to  infert  aUarge  by  war  of  illufVration  to  the  cafe. 

<*  An  aft  for  the  cftabiifhinent  of  a  Superior  Court  of  TudicaUire,  Ceurt 
af  A'fi/e  and  General  Gaol  Delivery,  in  and  throughout  th|s  Colony. 
.  Be  it  enafted  by  the  General  AiTembly,  and  by  the  authority  thertot 
it  is  eilafted,  That  there  (halt  be  a  S^Jperior  Court  of  Judicature,  Court 
of /.flS»e,  and  General  Gaol  Delivery,  over  the  whole  Colony,  for  il-.t? 
reg;iilar  hearing  and  trying  all  pleas,  real,  perfcnal,  and  mixed,  and. 
'.ill  pleai.of  the  Crown  ;  alfo  all  .matters  which  refpeft  the  confervn- 
tion  of  the  peace,  and  punilhment  of  offenders,  whatever  eircuWilan- 
oes  may  attend  fuch  matters  or  things,  whether  ariiing  bctweemparty 
and  party,  refpeftiag  debt,  contradl^  right  of  freehold,  damai't**.  oi 
pertbnal  injury,  or  whether  between  the  ICing  and  his  fubjccts,  Or  mi:i- 
ed  in  nature;  and  whether  brought  in  faid  court  by  appeal,  writ  of  re- 
view, writ  of  error,  Crr/hmn'^  or  otherwife  as  the  law  direfts:  which 
'  cotirt  Aiall  cantift  of  one  Chief  Juftice  or  Jud^c,  and  four  adbciaic  ot 
adiftant  Juftices  or  Judges,  ta  be  appointed  and  thofcn  by  the'Gen^ia! 
JLlTcmbly,  annually,  for  that  end  and  purpofe,  any  |hrce  o£  whom  iliu): 
bf  a  quorum,  who  fhall  be  commifiioned  for  the 'difcharge  of  their 
office  ;  and  Hiall  thereby  have  the  fame  power  and  authority,  in  al!  mat 
f  ers  and  things  in  thi»  Coluny  as  the  court  of  Common  Pleas,  K.ing^t 
Hrnch  or  Exchequer,  have,  or  ought  to  have,  io  that  part  of  Oitsl 
Britain  heretofore  called  England,  and  be  empowered  to  give  judg- 
ment in  all  matters  and  thtni^s  before  them  cognizable,  and  toawaid 
execution  thereon;  and  alfo  to  make  fuch  neceffary  rales  of  practice, 
a$  to  them,  from  time  to  time,  /hall  be' thought  needful,  for  the  bet- 
ter regulation  of  fuch  court,  a:.d  the  advantage  of  hij  Ma]efty^  fub* 
jcets,  (o  that  fuch  rules  be  not  repu£;uant  to  rny  known  laws.  And  thai 
there  be  chofen  annually  by  the  denerai  Afi'embly,  one  Clerk  in  each 
county  for  faid  court,  who  /liall  conf^antly  attend  the  litting  of  fucU 
court  in  the  refpev^ive  counties  for  \\hicH.they  fhall  be  chofen,  fliull 
keep  the  feul  of  the  court,  and  make  fair  records  and  entries  of  the 
judgments  and  proceedings  of  the  faid  court,  and  do  and  perform  r.Il 
«thcr  things  which  ihall  fall  within  their  faid  office  and  duty.  Ar*d  thAt 
the  faid  Clerks  (hall  have  the  fame  power  and  authority  of  furro^^nting 
aud  appointiiig  deputies  iwder  them,  in  the  iamc  maQner  as  ihc  Clerks 
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1796.  cjiricd  hoin  the  inferior  court  into  that  court,  as  to  the  higheft 
^^^iy^  court  of  common  law;  and  is,  thence  brought  regularly  hither. 
But  if  any  ddubt  {hall  exift  upon  the  fubjeft,  the  coniliudlion 
ihould  be  in  favour  of.  that  genera!  principle,  in  the  policy  of 
all  well  regulated,  paiticularly  of  all  republican,  governments, 
which  prohibits  an  heterogeneous  union  of  the  legiflative  and 
judicial  departments. 

Iftgerfsl^  in  reply,  clafled  hi^  arguments  under  three  points 
of  enquiry  :-^lft.  Is  the  Lcgiflaturc  of  Rhode  IJland  a  court? 

ad.  Is 

of  the  {tvtt^  tnferior  Courtr.  of  Common  Pleat  and  General  Seflions 
of  the  Peace  have  by  law^  and  (hall  be  alike  accountable  for  their 
doings')  and  thr^t  fiich  deputies  /hall  be  fworn'  before  the  faid  Superior 
Court,  or  one  of  the  Juftices  thereof,  for  the  true  performance  of  his 
duty. 

^nd  be  it  further  ena^ed  by  the  auihority  aforefaid,  That  the  faid 
Superior  Court  of  Judicature,  Court  of  Aifize  and  General  Gaol  Deli* 
very,  in  and  throughout  the  Colony^  /Iiall  annually  meet  and  fit  at  the 
following  places  and  times,  viz.  at  New  Port,  within  and  for  the  coun- 
ty of  ,Ncw  Port,  .oi  the  flrft  Monday  in  September,  and  on  the  firft 
Monday  in  March,  at  Providence,  within  mil  for  the  county  of  Pro- 
vidence, on  the  third  Monday  in  September,  and  on  the  third  Monday 
in  March,  at  South  Kingftown,  within  and  fer  the  county  of  K.ing''s 
county,  on  the  firft  Monday  in  OAober,  and  on  the  iird  Monday  in  April, 
at  Briitol,  within  and  for  the  County  of  Briftol,  on  the  fecohd  Monday 
in  October,  a.nd  ou  the  fecond  Monday  in  April  ;  and  at  £aft  Greenwich, 
within  and  for  the  county  of  Lent,  on  the  third  Monday  in  October,  and 
on  the  fourth  Monday  in  April.  And  that  both  the  Grand  and  Petty 
Jury  in  the  feveral  counties,  fhall  give  their  attendance  af  fsiid  court, 
on  the  fecond  day  of  the  court's  iitciii^,  by  nine  of  the  clock  in  tlie 
forenoon:  and  in  cafe  of  none  apjicurancv  of  a  fufiicicnt  number,  furh 
juries  (hall  be  filled  up  detaliha  circuntjUntii-uiy  as  at  the  inferior  Courts  of 
Common  Pleas  a.id  Gencial  SciUoas  of  the  Peace,  by  the  Sheriff  or  his 
deputy. 

^nd  be  it  further  cnafted  by  the  authority  afur^fatd.  That  in  all  cau- 
fet  brought  by  appral  from  any  of  the  inferior  Courts  of  Common  Pleas 
ftlidGencnil  SeHians  of  the  Peace,  unto  the  (aid  Superior  Courts  of  Ju- 
die^turr'.  Court  of  ffize,  and  General  Gaol  Delivery,  fuck  bonds  fhall 
be  given,  regfons  filed,  and  attefted  dopies  brought  up,  and  all  fuch  other 
regulations  obferved  for  brin);ing  forward  appeals,  as  are  contained  and 
directed  in  the  a<flx,  foi  eilablifhing  fuch  Courts  of  Common  Pleas  and 
General  SelUc'ns  of  the  Peace.  And  that  In  any  appeal  from  the  jod;*- 
ment.of  any  inferior  Court  of  Common  Pleas,  to  the  faid  Superior 
Court  of  Judicature,  in  civjl  anions,  both  patics  (hall  have  the  benefit 
of  any  new  or  further  evidence  relating  to  the  cafe. 

And  be  it  t\irtbcr  enafteJ  by  the  authority  aforcfaid.  That  when  any 
perfon  ihall  be  found'guiliy  of  any  crime  by  the  Petit  Jury,  at  any 
Court  of  General  Scifiobs  of  rhc  Peace,  for  which  he  /hall  have  been 
there  tried  b^  original  prncefs,  and  /hall  appeal  from  the  fciitence  or 
juigment  given  on  inch  vcrdi^  to  the  faid  Court  of  Aflue  and  General 
Goal  Delivtry,  he  fhall  ihrre  be  duly  heard  thereon,  by  the  court, 
who  may  alirr  fnch  fcntrnce  :n  fuch  manner  as  to  them  fliall  appear 
ogreenbie  to  law,  and  according  to  fuch  difcreiionnry  powers  as  are 
veflw'd  in  them ;  but  the  Appellant  fhall  not  in  ^rtue  of  bis  appeal^ 
have  another  hearing  on  the  merits,  or  iiTuc  in  fact,  before  another  Jury, 
7.1  the  f/id  courts  appealed  to:  any  law^  cuftom,  or  uf.igc  to  the  con- 
trary in  any  wife  not  wiihdailJing- 

Aad 
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2d.  Is  it  a  court  of  law  ?— *and,  3d.  Is  it  a  OMirt  capable  of  giv-     1 796. 
ing  a  dtcifion  within  the  meaning  of  the  aft  of  Congrcis  ?  v^^»v^^ 

I.  By  the  aft  of  the  general  aflembly,  the  Legiflacure  of 
Rhode  JJland  is  exprefsly  conftituted  a  court,  fuper-eminent  in 
its  jurifdiftion;  though,  perhaps,  novel  in  its  formation  and 
efFcfts.  The  charafteriftic  of  a  fuperior  court  of  law,  is  the 
power  of  calling  parties  before  it,  in  order  to  affirm  or  reverf^ 
the  judgments  of  inferior  tribunals,  l^his  cannot  be  doiic  by 
a  court  of  equity ;  nor  can  it  be  done  by  a  legiflative  body,  in 

its 

And,  for  the  bt-tter  acuininsjuflice  in  all  cafes,  tried  at  fa'.J  Supe- 
rior Court,  where  any  penalty  ii  forfeited,  or  conditional  eftate  recov- 
ered, or  equity  of  redemption  fned  for,  vhethcr  jud;cmcnt  tc  confclfed, 
orotherwife  obtained,  ilic  Judge>>of  iaid  court  are  hereby  eirpowereil, 
and  authorized  to  proceed,  according  to  the  rules  of  equiiy,  and  to 
chancerize  forfeitures,  and  to  enter  up  jndgment  for  jnft  deb:s  and  da- 
mages^ asjufticcand  equity  require,  and  to  award  execution  accord- 
ingly. 

And  be  it  further  pnaAed,  That  any  one  of  the  Judgei  of  the  Supe- 
rior Court  may,  out  of  term  lime,  grant  a  prohibition  to  ftay  proceed, 
ings  in  any  court  of  Vice  ^drpiraliVy  in  this  Colony,  if  the  fame  Hull 
not  appear  to  be  properly  within,  and  to  appertain  by  law  to,  the  jurif- 
diction  of  fuck  court,  and  ^%t  a  final  determination  and  Judgment, 
with  regard  to  fuch  prohibitiim,  (hall  and  may  be  given  by  the  judges 
of  the  faid  Superior  Court,  or  any  tbr^^  of  them,  being  met,  or  meeting 
at  any  time  toconOder  of  fuch  matted. 

Aud  all  judgments  of  the  aforefaid  Superior  Court  (hall  be  final,  ex- 
cept where  actions  of  review,  and  appeals  to  the  King  in.  Council  arc 
by  law  allowed.'* 

«*  An  at*t  empowering  the  juftices  of  the  feveral  Inferior  C^  urts  of  Com- 
mon pleas,  iq  thii  Colony,  or  any  three  of  them,  to  conftitute,  and  hold 
fpecial  Courts  of  Common  Pleas'on  certain  occaiioni. 

Be  it  enabled  by  the  General  A  ffembly,  and  by  the  authority  thereof  it 
is  enadted,  that  the  juftices  of  the  feveral  Courts  of  Common  Fleas  in 
this  Colony,  may,  and  they  ar^  hereby  fully  authorifed  and  empowered 
to  meet  and  hold  i^ecial  inferior  Couhsof  Common  Picas,  within  their 
feveral  counties,  any  three  of  whom  /hall  be  si  quorum,  tor  the  hearing 
:ind  trying  all  fuch  caufes,  ashy  law  are  or  fhall  be  cognizable,  before 
fuch  fpecial  coi.risto  give  jndgment  thereon,  according  to  law,  which 
/hal!  be  final,  and  to  award  execution  ;  aqd  that  the  clerks  of  the  infe- 
rior Courts  of  Common  pleas  fhall  be  clerks  of  the  refpe^ive  fpeciel 
courts  to  be  held  as  aforef^iid. 

And  be  it  further cuaAed  by  the  authority  aforefaid,  that  all  writs  and 
proceifcs  for  the  bringing  any  caufe  or  fuit  to  iVial.  (hall  ilfue  out  of  the 
clerk's  office  of  faid  court,  in  hisMajefty's  uame^  tinder  the  feal  of  the  court, 
be  figned  by  the  clerk  and  dire^edto  the  (heriff  or  his  deputy,  and  fe- 
curity  for  profecu ting  (hall  be  given,  where  th^  Plaintiff  is  not  an  in- 
habitant  and  freeholder -!ii  this  colony,  in  tbr  fame  nrianner  as  by  law  is 
required  at  the  taking  out  a  writ  to  the  inferior  cou^t,^  (Common  Pleas 
in  common  cafes.  And  that  all  fuch  writs  and  proceiTes.  ifiucd.  as  afore- 
faid, (hall  be  ferved  at  leail  three  days  before  the  day  of  the  fitiing  of 
iuch  court,  and  the  declaration  (hall  be  filed  on  fuch  writ  at  the  opening 
of  the  court. 

Provided  always,  and  it  is  the  true  intent  and  meaning  hereof,  that 
when  the  Sheriff,  Clerk,  or  town  Sergeant,  or  any  of  them  are  parties, 
the  writ,  original  and  judicial,  Hiall  be  ngned,  direAed  to,  and  ferved 
by  fuch  perfon,  as  in  fuch  like  cafe  a?  the  inferior  courts  of  Coin  moo 
]fleas  is  ordered  arfi  directed. 
^  •    And 
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1796.  its  ordinary  capacity:  and  vet  it  can  be  done  by  the  general 
V>*V^^  affembly  of  R/?oeie  ifland^  fitting  ao  a  court  of  law,  under  the 
authority  of  a  legiuative  aft.  Fnr  fuch  occaHons,  a  regular 
docket  is  kept;  the  cauftrs  are  entered;  the  parties  are  called 
upon  in  the  courfe  of  the  term ;  a  clerk  is  employed ;  and  the 
judgment  of  tjie  inferior  court  maybe  reverfed.  It  is  true, 
that  the  general  affcmljly  cannot  try  a  faft ;  but  neither  can 
•  the  Houfe  of  Peers ;  yet,  that  is,  undoubtedly,  the  hisheft  court 
of  jufticc  in  Gnat  Britain.  *■  It  is,  likewife,  true,  that  the  af 
ox  Rhdde  IJlandiot^  not  fay  any  thing  refpeding  the  power  of 

the 

.  And  be  it  fiirthcr  cna^cd,  thsr  when  any  perfoo  fhall  have  right  by 
Jfiw  to  cominence  a  fuit  to  a  fpctial  couri,  he  fliall  go  10  the  Chief. Juf- 
f  ice,  or  one  of  his  aJTociates,  juilices  of  thejnferior  court,  and  ri^ake  hii 
reqjieft  for  ch«  calling  fuch  fpecial  court,  aiiU  the  faid  juftice  /hall  tbere-^ 
upon  give  forth  a  notification,  in  writing,  andcr  his  hand,  to  the  other 
juftices  of  fnch  inferior  court,  warning  them  to  meet  at  the  day  by  him 
in  fach  notificHtion  appo!nted,  in  order  to  hold  a  fpecial  court  ;  which 
bring  done,  any  other  perfon,  entitled  by  law,  may  commence  anions 
tu  fuch  fpecial  court,  without  any  further  renueft  or  notifies cion  ;  and  if 
any  wri(^  to«fpecial  courts  bie  made  retornable  in  term-time,  no  rcqueft 
or  notice /hall  be  neceflary. 

And  hvM  further  enaded  by  the  authority  aforefaid,  that  if  iflue  in 
faft  /hall  be  joined  in  any  fuch  cafe,  A  writ  of  wmu  faeiat  /hall  ilTue  to 
r  xt  Shexift  or  his  deputy,  or  in  cafe  of  the  Sheriff*!  beiog  a  party,  then  to 
fuck  perfon  as  oy  law  it  may  be^  in  fuch  like  cafe,  at  the  ftatcd  inferior 
courts  to  return  to  fuch  fpecialcourt  twelve  good  and  lawful  jurors  to 
try  fuch  iffue. 

And  that  the  fees  at  fuch  fpecial  courts  /hall  be  the  fame  as  are  allow- 
ed and  taxed  at  the  fuperior  court. 

Aad  be  it  further  enaded^  that  execution  on  any  judgment  obtained 
at  fuch  fpecial  court,  may  iffue  immediately,  and  /hiill  be  returiied  io«« 
to  the  clerk's  office  in  fourteen  days  after  taking  out  the  (ame. 

And  tt  is  hereby  enacted,  that  the  fame  rules  /haJl  be  ob£erved  incoro- 
menciflg  anions  at  fpeeial  courts,  with  refpeft  to  the  county  in  whick 
the  fame  /hall  be  commenced,  as  by  law  are  fixed  for  bringing  tran/itory 
adions'to  the  inferior  courts  of  Common  Pleas.  . 

And  be  it  further  enaAed  by  the  authority  afbrefaid,  that  the  vendue- 
mafters  uf .  the  fevcral  towns  in  this  colony  be,  and  they  are  hereby  em* 
powered  to  bring  a^^ons  tp  fpecial  courts  for  the  re^ ovirry  of  any  fum  or 
fumf  of  money  due  and  payable  to  them  for  real  eila\es,  goods,  effe^, 
^r  things  by  them  fold  at  public  vendue,  upon  the  buyer's  negleAing  or 
refufing'to  pay  for  the  fame  at  the  time  in  the  conditions  of  fale  fee 
forth. 

And  be  it  furtkerenafled,  that  if  any  vendYie-ma/ter  /hall  negle^  or 
refjafeto  pay  unto  any  perfon,  who /hall  have  put  any  real  eftate,  goods, 
wares,  effects,  or  things  whatfoever  into  his  hands,  tube  fold  at  public  . 
vendue,  the  mo4iey  ariJing  from  fuch  fale  (provided  he  hath  YecciveJ  the 
ta^nej  or  if  he  have  rot  received  the  fame,  if  he  /hall  negled  or  refufe 
to  call  a  Cpeci.al  court  for  the  recovery  thereof,  for  the  fpace  of  fifteen 
tiaysafter  the  timeof  naym^nt  mentioned  in  the  conditions  of  fale,  and 
doth  not  ufe  his  utmon  fpeed  and  diligence  for  recovering  fuch  mouey, 
tbeii  it  fli&ll.be  lawful  for  any  perfon,  who  put  fuch  real  eftate,  goods, 
viircr,  feffccts,  or  things,  whatfoever,  into  luch  ven^ue-mafter's hands, 
TO  fue  fuch  veiiduc-maJler  at  a  fpecial  court^  in  like  manner,  and  to 
k»ve  the  fame  remedy  to  all  intents  and  pnrpofes,  againft  fuch  vendue- 
.    ni?fter,  as  he  hath  by  law  againft  the  buyer. 

And 
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the  general  affembly,  to  afErm  a  judgment;  but  if  they  refufc    1796. 
to  interfere  upon  any  petition,  is  noc  the  refufal,  virtually,  an  \^'y^ 
affirmance  of  the  judgment,  of  which  the  petition  complains  i 
tf  then,  the  powers  of  a  court  are  thus  vefted  in  the  general 
afTembty,  mere  abftra£t  con  fide  rations  of  policy,  cannot  be  al- 
lowed, judicially,  to  obftruft  or  defeat  their  exercife. 

n.  And  if  the  general  affembly  is  a  court,  its  jurifdiftion  is 
clearly  of  a  common  law  defcription ;  in  the  nature  of  a  writ  of 
error*  to  revife  and  correS  the  decifions  of  inferior  common 
)aw  courts. 

3-  The 

And  be  it  further  enaftfd,  th^t  the  fcveral  Shrnffs  in  thii  Colony  and 
their  deputies,  fhall  have  full  power  aDdiuthorit>  to  connmence  adtions 
to  fpecial  courts  fbr  the  recovery  of  any.  fum  or  furos  of  money,  from 
any  perfon  or  perfons  for  real  eftate,  goods  and  chattels,  h^  chem  at- 
tached and  fold  at  vendue,  if  the  fame  be  not  paid  according^  to  the 
conditions  of  fale.  . 

And  be  it  farther  ena^ed  by  the  authority  aforefaid,  that  the  SheriiFt 
of  the  feveral  counties  in  this  Colony,  dr  tl^ir  deputies,  or  the  Town 
Sergeant  of  <ny  town,  who  (hall  return  any  execution,  that  is  delivered 
to  them,  to  the  court,  to  which  the  fame  is  returnable,  fdtisfied,  and 
do  not  pay  the  debt  due  on  fuch  execution  to  the  Plaintiff,  or  party  who 
recovered  the  judgment,  or  ihall  return  any  execution  not  fatisfied  or 
tinfatisfiedi  without  having  orders  from  the  party  who  recovered  the 
judgment,  for  fo  doing,  or  negledling  to  make  return  of  any  execution 
in  term  time,  to  which  the  fame  is  returnable,  or  at  any  particular  day 
mentioned  in  any  execurioafor  the  return  theieof,  the  perfon  in  whofe 
favor  any  fuch  execution  was  granted,  flrall  have  full  power  and  autho- 
rity to  call  a  fpecial  court  at  any  time  twenty  days  after  the  riling  of  the 
court,  or  time  to  which  fuchexecuifoh  was  returnable,  for  the  recovery 
of  the  contents  thereof,  and  that  the  Sheriffs  (hall  have  the  fame  power 
of  calling  fpecial  courts  on  their  refpe^ive  deputies  who  flxall  be  guilty 
>n  the  preraifcs,  or  (hall  negleft  iod*i  his  dmy.       " 

And  be  it  further  enafled,  that  uhen  the  Marfhal  of  tne  court  of 
Vice-adroiralry  in  this  Colony  or  his  deptity,  fhall  fell  ordir|jofcof  any 
goods,  wares,  merchandise,  cffcfts,  or  things  whatfoevcr,  in  confc- 
quence  of  any  order,  fentenct,  or  decree  o{  f-ijd  court,  and  the  condi- 
tions of  fale  fliall  n»t  be  Complied  with  by  the  purchafcr,  the  feid  Mar- 
uial  or  his  deputy  is  hereby  empowered  to  call  a  fpcoial  court  for  the 
recovery  uf  any  fum  due  forgoods^nd  merchandise  fo  fold  ;  and  (hall 
be  liable  to  be  fucd  at  a  fpeciai  court,  in  the  fame  mannct  as  the  vendue- 
maiV<r.  :  in  this  coloay  are  liable  for  the  money  arifiug  on  the  fale  of  fuch 
^oodi  and  merchandize  as  havei>een  or  (hall  be  fold,  any  law,  cu(!om, 
or  iifage,  to  the  contrary  notwithftanding. 

And  be  it  further  ena^ed,  thai  th^  direft«C5  of  all  lotteries  which  are 
already,  or  (hall  be  granted  by  the  Generid  AHerebly,  for  raiftng  money 
f:>r  public  ule,  and  each  of  them  fliall,  for  tlie  0".ore  fpecdy  recovery  of 
all  fuch  rum«  at  are  or  (hall  become  due  for  (iakets,  have  power  to  fue 
for  the  fame  at  (pecial  courts.  ,  And  that  all  parlons  cntitfed  to  a  prize  or 
prizes  from  any  direftor,  after  demanding  paymem  and  a  refufal  or<ne- 
gled  of  the  fame,  (hall  have  like  power  to  fue  any  fuch  dii'edor  for  the 
fame,  at  a  fpecial  court. 

And  be  it  further  enaded,  that  fpecial  courts  (hall  and  may  be  held, 
for  the  trial  of  perfons  for  any  breach  or  brevche^,  o('  an  ad  entituled 
"  nn  aA  to  prevent  fiage-plays  and  other  theatrical  entertainments, 
within  thit  Colony,**  and  for  the  recovery  of  the  lines  and  forfeitures  in 
(kid  act  coinainod. 
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f  79^»  3-  The  a{a  of  Congrcfs  provides,  that  the  removal  of  a  ciufe 
CfY^^  ^^^  ^  State  Court,  in  the  fpecified  cafes,  fhould  only  be 
^  from  a  final  judgment  or  decree  in  any  fuit,  in  the  higheft 
court  of  law  or  equity,  of  a  ftatc,  in  which  a  decifion  in  the  fuit 
could  be  badJ*  Now,  Olney  might,  by  petition,  have  obtained 
from  the  general  affembly,  a  c»nftru£tion  on  the  a£l  of  Con- 
grefs,  which  he  pleaded  in  bar  to  the  a£iion  brought  againft 
him.  The  name  or  title  of  the  officer,  who  attefts  the  procefs 
cannot  be  material  j— whoever  was  the  prefiding  magiftrate, 
when  the  general  aflembly  fat  as  a  court*,  might  authenticate 
the  citation,  or  it  might  be  granted  by  a  Judge  of  the  Supreme 
Court.  Suppofe,  indeed,  that  the  judgment  were  to  be  affirm- 
ed here,  Olney  might  ftill  petition  the  Legiflature,  and  obtain  a 
reverfal  and  new  trial ;  unlefs  it  can  be  maintained  that  the 
decifion  of  this  court  will  work  a  repeal  of  the  law  of  Rhode 
I/land. 

The  caufe  was  held  under  advifement,  till  the  8th  oiJuguJfy 
when  the  Chief  Justice  delivered  the  following  decifion  on 
the  point  laft  argued. 

By  the  Court  : — We  are  clearly  of  opinion, that  the  Su- 
perior  Court  of  Rhodi  I/land^  on  whofe  judgment  this  writ  of 
error  is  brought,  is  the  higheft  court  of  law  of  that  ftate,  within 
the  meaning  of  the  asth  kOtxon  of  the  judicial  aA.  The  ge- 
neral aQembly  might  fet  afide,  but  they  could  not  make,  a 
decifion. 

The. Chief  Justice  then  delivered  the  opinion  of  the 
court  on  the  firtt  point;  jn  confequence  of  which,  the  judg- 
ment of  the  fuperior  court  of  Rhode  JJlandy  was  affirmed. 


»  Ire»cll,  Jyfi'ne.  To  Acw,  ibaf,  in  ihc  cafe  of  Petitions,  refpecting 
tbe  Judicial  proceedings  of  inferior  Courts,  the  General  Aflembly  does 
not  act  as  a  Legiflature,  it  may  be  obferved,  that  both  Houfes  then  fit 
in  one  room,  as  oue  body  ;  but  when  engaged  in  making  laws,  the  Hos^ 
fes  (it  in  feparate  rdoms,  as diftinct  bodies. 
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MooDiF.  verfus  The  Ship  Phoebe  Anne- 


F?  RROR  from  the  Circuit  Court  for  the  Diftrift  o{  South 
J^  Carolina. 

The  Phoebe  Anne^  a  BritSJh  veffel,  had  been  captured  by  a 
French  privateer,  and  fent  into  Charlefton.  The  Britijh  Conr 
All  filed  ;:  Libel,  claiming  reftitution  ofthe  prize,  upon  afug- 
g'fftion,  that  the  privateer  had  been  illegal! v  out-fitted,  or  had 
niegrJly  augmented  her  force)  within  tne  United  States.  On 
the  proofs,  it  appeared,  that  the  privateer  had  originally  en- 
tered the  port  of  Charlejlony  armed  and  commiffioned  for  war; 
that  fhe  had  there  taken  out  her  gufis,  mafts,  and  (ails,  which 
remained  on  ihore,  till  the  general  repairs  ofthe  veflel  were 
completed,  when  they  were  again  put  on  board,  with  the  fame 
force,  or  thereabouts ;  and  that,  on  a  fubfequent  cruize,  the 
prize  in  queftion  was  taken.  The  decrees  in  tke  Diftridl  and 
Circuit  Courts  were  both  in  favor  of  the  captors;  and  on  the 
return  of  the  record  into  this  court,  Reed^  having  pointed 
out  the  additional  repairs,  argued,  generally,  on  the  impolicy 
and  inconveniency  of  fufFering  privateers  to- equip  in  our 
ports. 

Elsworth,  Chief  Juftice.  Suggeftions  of  policy  and 
conveniency  cannot  Se  confidered  in  the  judicial  determina- 
tion of  a  queftion  of  right :  the  Treaty  with  France^  whatever 
that  is,  muft  have  its  efFed^  By  the  19th  artiAe,  it  is  decla- 
red, that  French  vcffcls,  whether  public  and  of  lyar,  or  pri- 
vateand  cf  merchants,  may,  on  any  urgent  neceffity,  enter  our 
ports,  and  be  fupplied  with  all  things  needful  for  repairs.  In 
the  prefent  cafe,  the  privateer  only  underwent  a  repair;  and 
the  mere  rewplacement  of  her  force  cannot  be  af  material  aug- 
Hientation;  even  if  an  augmentation  of  force  could  be  deemed 
(which  we  do  not  decide)  a  ftifficient  caufe  for  reftitution. 

By  the  Court  :  Let  the  decree  of  the  Circuit  Court  be 
affirmed.* 

•  See  p.  fSft  ant.Giytrtt  al*  vrfit^  Mifheiitt  a!*  and  the  /hip  Den  Otvekrer, 
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Grayson  virfus  Virginia. 

BILL  in  Equity.  The  fervice  of  x\\t  fubpcgna  in  thfe  cad, 
being  proved,  Lewis  moved,  at  the  laft  Term^  that  a  Dif- 
trlhgdi  might  be  awarded,  in  order  to  compel  the  State  to  en- 
ter an  appearance;  arguing,  from  the  analogy  between  a  State 
and  other  bodies  corporate,  that  this  was  the  proper  mode  of 
proceeding.  The  Court,  however,  poftponed  a  decifion  on  the 
motion,  in  conftquence  of  a  doubt, — whether  the  remedy  Xb 
«x)mpel  the  appearance  of  a  State,  fhould  be  furniibed  bv  the 
L  ourt  itfelf,  or  by  the  Lcgiflature  ?  And,  in  the  prefent  Term^ 
Lczvis  argued,  that  the  Court  was  competent  tb  furnifh  all  the 
r.occflary  means  for  cfFeftuating  its  own  jurifdi<3ion. 

On  the  13th  of  Auguji^  the  Chief  Justice  delivered  the 
following  opijiion.      » 

By  the  Court  :— After  a  particular  examination  of  the 
L»owcrs  veiled  in  this  Cviurt,  in  cautes  of  Equity,  as  well  as  iu 
ciiufcs  of  Admiralty  and  Maritime  jurifdiAion)  we  colled  > 
general  rule  for  the  government  of  our  proceedings  ;  with  ?. 
difcretionary,  authority,  however,  to  deviate  from  that  rule* 
where  its  application  wou^d  be  injurious  or  impracticable;  The 
general  rule  prefcribes  to  us  an  adoption  of  that  praSioe,  which 
is  founded  on  the  cuftom  and  ufage  ofCourt's  of  Admiralty  and 
Equity,  conftituted  on  fimilar  principles ;  but  ftill,itis  thought, 
that  we  are  alfo  authorifcd  to  make  fuch  deviations  as  are  ne- 
ceflary  to  adapt  the  procefs  and  rules'of  ihe  Court  to  the  pecu-^ 
liar  circumftanccs  of  this  country,  fubjeA  to  the  intcrpofition, 
alteration,  and  controul,  of  the  Legiflature^. 

We  ha ve^  therefore,  agreed  to  make  the  following  general 
Orders;  and  the  Counkl,  in  the  prefent  cafe,  will  take  his 
meafures  accordingly. 

I.  OROEREd,,  That  when  procefs  at  Common  Law,  or  in 
Equity,  fhall  ifTue  againft  a  State,  the  fame  fhall  be  fcrved 
upon  the  Governor,  or  Chief  Executive  Magiftrstc,  and  the 
Attorney-General,  of  fuch  State.  ^  2nd, 

•  'Sec  the  Judicial  A?t,  f.  14.    The  Act  to  regulate  ProcrfStiih  the 
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s.  Ordered,  That  procefs  of  fuhpcena  ifluing  out  of  this     1796. 
Court,  in  any  fuit  in  Equity,  (hall  be  ft:rved  on  the  Dcfcnd?nt  V^^y-*.*^ 
iixty  days  before  the  return  day  of  the  faid  procefs  :  and,  fi  r- 
thcr,  that  if  the  Defendant,  on  luch  fervicc  of  x!ts«t  fuhpana^  (h-il! 
not  appear  ait  the  return  day  contained  therein,  the  complainant 
ihall  be  at  liberty  to  proceed  ex  parte. 

Lewis  then  oWerved,  that  the  fuhpcena  in  thJ«  caf  ,  had  been 
iflued  on  the  fame  principles  5  but  as  the  orders  could  only  opc-^ 
rate  in  future^  he  thought  it  beft  to  withdrav/  his  rr.otion  for  a 
dijiringasy  and  to  pray  that  an  alias  fubpxna  might  be  award- 
od  ;  which  was,  accordingly,  done. 


WiscART,  et  al.  Plaintiffs  in  Error,  verfus  Dauciiy,  De 
fendant  in  Error. 


ERROR  to  the  Circuit  for  the  Virginia  Difirifi.  •  The 
original  proceeding  was  on  the  Equity  fide  of  the  Court 
below,  where  the  Defendant  in  Error  had  filed  a  bill,  charging 
Adrian  TVifcart  and  Augujline  DeNeufville^  Co- partners,  with 
having  fraudulently  conveyed  all  their  eftate,  real  and  perfonal, 
by  three  feparate  deeds,  to  Peter  Robert  J}^  l^eufvilU  (who 
was  alfo  made  a  Defendant  to  the  bill)  with  a  view  to  prevent 
the-Complainant's  recovering  the  amount  of  a  decree,  which  he 
had  formerly  obtained  in  another  fuit  a^ainft  them.  The  an- 
fwers  averred  the  conveyances  to  be  made  bona  fide ^  arc  for  a 
valuable  confideration  ;  but  after  a  full  hearing  of  the  cafe,  the 
Cjrcuit  Court  (confiding  of  Judges  Iredell  and  Griffin) 
delivered  the  following  opinion :  **  l*hst  the  d^reds  filed  as  ex- 
hibits in  this  cauf?,  one  dated  on  the  20th  of  May,  1793,  convey- 
ing the  jroods  and  chattels  in  the  fchedule  thereunto  annex  rd, 
to  the  Defendant  P.jR.  DeNeufville  j— another  dated  on  the 
17th  of  the  fame  month,  conveying  the  flaves  therein  mention- 
ed, to^he  faid  P,  I{.  De  Neufville  ;---and  another,  dated  on  the 
aoth  day  of  the  fame  month,  conveying  to  him  the  land  therein 
mentioned,  are  fraudulent,  and  were  intended  to  defraud  the 
complainant,  and  to  prevent  his  obtaining  fatisfadion  for  a  juft 
demand  5  that  the  faid  P.  R.  De  Neufville  vr^<>.  a  party  and  pri- 
vy to  the  fraud  aforefaid  ;  and  that  the  faid  Deeds  were  void  as 
to  the  Complainant:  Whereupon  it  is  decreed  and  ordered. 
Vol.  III.  T  tm 
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I796»  that  the  Taid  Deeds  be  by  him,  the  faid  P.  R.  De  NiufoHUy  deli- 
f  vered  to  the  Clerk  of  this  Court,  to  be  cancelled  ;  that  when 
thereunto  required,  he  deliver  up  to  the  Marihall  of  this  Court, 
fo  much  of  the  perfonal  property  in  the  faid  Deeds  mentioned, 
or  either  of  them,  as  is  now  in  his  hands  or  pofleilion,  to  the  end 
that  the  Complainant  may  have  an  execution  thereon ;  that  he 
do  account  before  one  of  the  CommifEoners  of  diis  Court  for 
the  value  of  all  the  perfonal  property  mentioned  in  the  (aid 
Deeds,  or  either  of  them,  which  he  (hall  not  be  able  to  deliver 
up,  from  having  difpofed  thereof,  or  from  any  other 'caufe.  And 
it  is  further  ordered,  that  the  Defendants  pay  to  the  Complain- 
ant his  cofts  by  him  expended  in  the  profccution  of  this  fuit." 

The  record  being  returned  containing  the  above  Decree,  at 
large,  and  all  the  pleadings,  and  depofitions,  and  examinations, 
produced  and  taken  in  the  caufe,  the  difcu/Tioii,  by  Ingerfoll^ 
for  the  Defendant  in  error,  and  by  Lee  and  Du  Ponceau  for  the 
Plaintiff,  involved  thefe confiderations,— Whether  a  ftatement  of 
fefts  by  the  Circuit  Court  was  in  iny  cafe  conclufive  ?  And 
whether  the  Decree,  in  the  prefent  ci^fe  was  fuch  a  ftatement 
of  fa£ls  as  the  law  contemplated  ?* 

For  the  Defendant  in  error.  The  Court  may  ftate  the  cafe,  in 
conformity  to  the  A61  of  Congrefs(Jud^  AS  U  19.  i  voLp.bo.) 
by  merely  fending-fbfward  the  evidence.  In  Talbot  v.  janfon^ 
ant.  p.  1 38.  in  not.  and  Hills  et  aL  V.  Rofs  ant^p.  184.  there  was  no 
ftatement  by  the  Circuit  Court,  and  the  queftion  now  agitated  ^ 
was  ftarted ;  but  the  Counfel,  in  deference  to  what  feemed  to 
be  the  opinion  of  the  Bench,  waved  the  ebjefiion,  and  proceed- 
ed upon  the  evidence  at  large,  as  tranfmitted  with  the  record. 

The  prefent  cafe  turns  upon  the  point,  whether  the  execu- 
tion of  certain  Deeds  was,  or  was  not,  fraudulent  ?  but,  fure- 
ly,  the  Decree  of  the  Circuit  Court,  declaring  the  cx(^cution  to 
be  fraudulent',  is  not  a  (latement  of  the  fads,  but  an  mference 
of  law  arifing  from  the  fails.  It  muft  have  been  the  defign  of 
the  Legtflature  to  feparate  the  izSt  from  the  inference }  other- 
wife  this  court  would  Ji>e  precluded  from  examining  on  appeal, 
the  juftice  of  the  .inference,  compared  with  the  fails,  from 
which  it  had  been  drawn  by  an  inferior  tribunal.  The  ftate- 
ment called  for  by  the  AS,  may,  indeed  be  likened  toa  fpecial 
verdift,  where  the  Jury-afcertain  the  fafts,  and  the  Judges  de- 
cide |he  law  arifing  firom  them  \  and  it  cannot  b«f  denied,  that 
a  queftion  of  fraud,  or  not,  is  a  queftion  of  law,  the  refult  of 

*  IftEDELL,  Jujiic€,  The  Coort  below  did  not  intend  that  the  Decree 
In  this  cafe  Hiould  have  th#  force  of  a  ftatement  of  fa  As,  bat  tranfmitted 
the  ^cord  accord iag  10  its  prefent  form,  merely  in  compliance  vrith  the 
precedents  eftabifhed  in  other.circuits.  This  oral  declaration,  however, 
can  have  no  effect  to  expound  the  record;  nor  to  iuflucnceibe  fijial 
jns^gmept  hmw  to  be  proBQunced. 

the 
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the  circumftances  of  each  particular  «a£e;  and  every  fui  tor  is  1 796. 
entitled  by  the  Conftitution  to  have  it<  re-examined  in  this  L^-y^^ 
Court.  I  Burr.  396.  484.*  Every  equivocal  faft  may  be  ex- 
plained by  circumftances;  and  thofe  circumftances  ihould  ap- 
pear wherever  the  hA  is  to  be  made  the  ground  -of  a  judicial 
deciAon.  But  here  the  Decree  not  only  ftates  the  general  re- 
fuh  that  the  Deeds  were  fraudulent)  but  that  they  were  made 
with  a  view  to  defeat  and  defmud  a  juft  creditor,  without  fpe- 
cifying  by  what  evidence  the  fraudulent  intention  was  afcer- 
tained.  If  it  was  only  giving  a  preference  to  another  bona  fide 
creditor,  the  Pi6t  could  not  be  deemed  fraudulent;  and  this 
Court  ought  not  to  be  bound  by  the  conftrutSion  of  an  inferior 
Coiu-t,  as  to  that  point,  but  (hould  exercife  their  own  judg* 
meot  upon  a  knowledge  of  all  the  fads.  TfieDecree^  therefore, 
ought  not  in  any  cafe  to  be  deemed  conclufive  ;  and  in  this  cafe^ 
at  all  events,  it  is  not  fuch  ajftatement  as  the  law  contemplates, 
but  the  ftatement,  on  which  the  caufe  is  now  to  be  taken  up^ 
muft  be  that  which,  reciting  the  evidence  and  exhibits,  is  ex- 
prefsly  called  a  ftatement,  and  as  fuch  is  fubfcribed  by  the  Judge. 
For  the  PlaintiiF  in  error.  There  is  no  precedeht  to  bind 
the  decifion  of  the  Court;  and,  therefore,  the  genuine  expo- 
fition  of  the  aft  of  Congrefs  is  to  be  fought  as  the  only  guide 
on  this  occafion.  Two  things  are  iacfuded  in  the  record^--' 
I  ft.  The  Pleadings  and  Decree;  and  2d.  The  Statcincnt 
of  the  evidence.  Now^  the  Aft  of  Congrefs  (/  18.)  exprefs- 
ly  fpecifies  the  firft  of  thcfe  as  one  of  the  three  modes, -by  which 
the  Circuit  Court  (hali  caufe  the  fafts  on  which  they  found 
their  Decree  fully  to  appear.  The  other  modes  of  ftating  a 
cafe  by  agreement  of  the  parties,  or,  if  they  difagree,  by  an  aft 
of  the  Court,  are  merely  alternatives  to  be  adopted  when  the 
other  is  intfFeftual;  and  as,  in  the  prefent  inftance,the  plead- 
ings and  Decree  fully  ftiew  all  the  fafts,  on  which  the  Court 
formed  their  judgment,  all  that  is  fuperadded  is  unneccfTary  and 
imauthorifed.  Hefides,  to  ftate  a  cafe,  and  to  furnifli  an  abftraft 
of  the  evidence,  are  certainly  things  of  a  very  diftinft  and  dif- 
tinguiftiable  nature.  \  In  no  cafe  does  the  law  require  an  abride^-^ 
ment  of  teftimony ;  and  in  this  cafe  it  is  obvious  that  the  law 
requires  the  faft  to  be  ftated,  and  not  tl^e  evidence  of  the-  faft. 
Even,  indeed,  in  the  inftanceofa  fpecial  verdift,4f  the  Jury 
ftate  the  evidence  of  the  faft,  and  do  not  find  the  faft  itfclf,  the 
Court  will  difregard  it ;  and  here,  independent  of  the  Decree, 
no  faft  is  found,  but  merely  an  abftraft  of  the  evidence  is  certi- 
fied by  the  Court.     The  faft  cftabliftied  by  the  evidence  wait 

•  CwAsp.jTi'A-*.  Fraud  is  foroetimes  a  matter  of  fact,  fometjincs  a 
qdcftiou  of  law,  and  fomctimes  both :  But  whenever  the^o  atiimb  is 
the  ghtrof  the  ini|uiFy,  it  Ualways  a  qaeftion  offset. 

fraud  ; 
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1796.  fraud ;  and  the  Decree  dire£t(fd  the  fraudulent  deeds  to  be  can 
L^Y^  celled :  In  chts  there  can  certainly  be  no  error  in  Iaw<  Fraud 
is,  indeed,  a  matter  to  be  tried  by  a  Jurvj  if  the  jurifdiAion  is 
ever  changed,  it  muft  either  be  the  efFcA  of  pofitive  law,  or  the 
afl:  of  the  jury  themfelves;  and  the  queftions  of  fraud  or  not 
hua  been  prcvioufly  fubniitted  to  a  jury  in  the  very  authorities 
cited  from  i  Burr,  396.  384.  Suppoie  this  cafe  had  been  (as 
it  might  have  bepn)  fubmicted  to  a  jury,  and  they  had  pronoun- 
ced the  Deeds  to  be  fraudulent,  the  Court  could  not  for  that 
caufe  afterwards  interfere  to  reverfe  the  judgment,  as  a  jury  has 
c:^ciufive  power  upon  the  queftion  oifASt,  The  pleadmgs  and 
Decree,  then,  ftate  the  fa£V,  and  if  after  fuch  a  ftatement  the  ah- 
ftracl  of  the  evidence  cou\d  not  be  judicially  'fubmitted  to  this 
Court,  the  Court  will  difregard  the  abftra^  though  it  is  trans^ 
mitted,  as  an  appenda2;e,  with  the  record. 

ElswoRth,  Cljie/  Jvjlice,  The  queftion,  how  far  a  ftate- 
ment of  fa«Sls  by  the  Circuit  Court  is  conclufive,  having  been 
already  argued  in  another  caufe*,  we  are  prepared  to  give  an 
opinh>a  upon  that  point }  but  will  referve  for  further  confidcra- 
tion,  the  ohjcdHony  that  the  prefent  decree  is  not  fuch  a  ftate- 
ment of  fjibts,  as  the  law  contemplates. 

If  caufes  of  equity  or  admiralty  jurifdi£lion  are  removed  hi- 
ther, accompanied  with  a  ftatement  of  fa£^s,  but  without  the 
evidence,  it  is  well  t  and  the  ftatement  is  concHifive  as  to  all 
the  fadls,  which  it  contains.     Thi^  it  unanimoufly  the  opinion 
V  of  the  court. 

If  fuch  cauf^  are  removed  with  a  ftatement  of  the  faAs,  and 
alfo  wiih  the  evidence  j — ftill  the  ftatement  is  conclufive,  as  to 
all  the  fifSh  contained  in.  it.  This  is  the  opinion  of  the  court ; 
but  not  unanimoufly. 

VViLS^^N,  Jujiia,  I  confider  the  ruleeftabliftied  by  the  fe- 
cond  prbpufition  to  be  of  fuch  m-dgnitude^  that  being  in  the  mi- 
nority on  the  decifion,  I  am  defiious  of  ftating,  as  briefly  as 
I  can,  the  principles  of  my  difient. 

The  decifion  muft,  indeed,  yf€ty  materially  aflFeA  the  jurif- 
diftion  of  all  the  courts  of  the  United  States^  particulary  of  the 
Supreme  Courts  as  well  as  the  general  adminiftration  of  juf- 
tice.  It  becomes  more  highly  important,  as  it  refpe£ls  the 
lights  and  pretenfions  of  foreign  nations,  who  are  ufually  in- 
tertfted  in  caufes  cf  admiralty  and  maritime  jurifiiidion. 

It  appears,  however,  that  two  opinions  have  been  formed  on 
this  Qucftion— how  for  thofe  fa£is  involved  in  the  invefttgation 
of  a  caufe  of  admiralty  aiul  maritime  jurifdi^ion,  that  were 

given 

•  1  believe  thf  Chief  Juftice  referred  to  ihc  cafe  of  Pintado  tvr/wj  Bcr- 
iifd,  an  Aumirttliy  cafe,  wliich  was  argued  a  few  days  before,  duriiigAj 
wibfcDccfroni  the  court. 
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^r/en  in  evidence  in  the  Circuit  Court,  (hould,  alfo,  appear  1796. 
in  this  court,  on  a  writ  of  error,  or  appeal  ?  For  my  part,  I  l^y^ 
concur  in  the  opinion,  that,  notwithftanding  the  provifions .  of 
che  judicial  a£l,  an  appeal  is  the  natural  and  proper  mode  of 
removing  an  admiralty  caufe;  and,  in  that  cafe,  there  can  be 
no  doubt,  that  all  the  teftimony  which  was  produced  in  the 
court  below,  fliou Id  alfo  be  produced  in  this  court. .  Such  an 
appeal  is  exprefsly  fandlioncd  by  the  Conftitution;  it  may, 
:hcrci;re,  clearly  in  the  firft  view  of  the  fubjeft,  be  confidered 
as  the  moil  regular  procefs ;  and  as  there  are  not  any  words  in 
the  judicial  adb  reftri<Stin<^  the  power.of  proceeding  by  appeal, 
it  niuft  be  regarded  as  itill  permicteu  and  approved.  Even, 
indcc J,  if  a  pofitivc  rcftriftion  exifted  by  law,  it  would,  in 
myjudgn>ent,  be  fuperfeded  by  the  fupcrior  authority  of  the 
conttiiutional  provifion. 

The  clauf!«s  in  the  z£t  which  more  immediately  relate  to  this 
i'jojcft,  are  the  aift  and  22d  fe£lions.  The  material  words 
arc.  thcfc :  S.  21,  **  From  final  decrees  in  a  Diftrid  Court  i« 
C£:i/fis  of  admiralty  and  maritinu  jurifdi£iiott^  where  the  matter 
in  difpute  exceeds,  the  fum  or  value  of  300  dollars,  exdufive 
of  cofts,  an 'appeal  /ball  he  allowed  to  toe  next  Circuit  Court 
to  be  held  in  fuch  Diftrict."  S.  22.  "  Final  decrees  and  judK- 
ments  in  civil  anions  in  a  Diftridl  Court,  where  the  matter  m 
difpute  exceeds  the  Turn  or  value  of  50  dollar?,  excludve  of 
cr^s,  may  be  rc-cxamined  and  rcvcrfcd  or  aiHrmed  in  a  Circuit 
Court,  holden  in  the  fame  Diftrift,  upon  a  writ  of  error, 
whereto  (hall  be  annexed  and  returned  therewith  at  the  day  and 
place  therein  mentioned,  an  authenticated  tmiifcript  of  the  re- 
cord, and  aflignment  of  errors,  and  prayer  for  rcvcrCil,  &c. 
And  upon  a  like  procefs  may  final  judgments  and  decrees  in  civil 
a^ioKs^  andfuits  in  equity  tn  a  Circuit  Courts  brought  there  by 
original  procefs,  or  removed  there  frbn[i  courts  of  the  feveral 
States,  or  removed  there  by  appeal  from  a  Diftri^Sfc  Court, 
where  the  matter  in  difpute  exceeds  the  value  of  2000  dollars, 
cxclufiveof  cofts,  be'tc- examined  and  rcverfed  or  affirmed  in 
the  Supreme  Court,  &c." 

Thoui^h  the  term  ^*  civil  caufes"  is  often  defcriptivcly  ap- 
plied, in  contradiftinition  to  "  criminal  caufes ;"  yet,,  it  is  not 
uncommon  to  apply  it,  lilcewife,  in  contradiftindion  to  caufes 
of  Maritime  and  Admiralty  jurifdidion;  and,  if  we  carctully 
cjmpiire  the  two  ftdions  to  which  I  have  referred,  I  think  the' 
latter  diftindion  will  plainly  appear  to  be  the  genuine  pbjed  of 
tlicLegillaturc,  Thuf,  in  the  21ft  fe£tion,  provifion  is  made 
(br  removing  caufes  of  Admiralty  and  Maritime  jurifdi£lion 
by  appeal  from  the  ])iftri<£t  to  the  Circuit  Court  j  and  immc- 
<ii:itcly  afterwards,  in  the  22  i  fedtion,  another  provifion  is 
m^ide  ^or  removing  final  decrees  and  judgments  in  civil  aifions 
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1796.  by  writ  of  error  from  a  Diftrift  to  a  Circuit  Court.  Here, 
\^^iy^  then,  is  a  direft  ufe  of  the  term  "  civil  aftions,"  in  contra- 
diftinfiion  to  "  admiralty  caufes  ;"  and,  purfuing  the  diftin£t 
nature  of  the  refpeftive  fubjefts,  with  technical  precifion,  we 
find  that  an  appeal  is  allowed  In  admiralty  caufes ;  and  the  re- 
medy by  writ  of  error  is  ftriclly  conSned,  in  this  part  of  the 
fe£^ion  at  leaft,  to  civil  aifions. 

There  would,  perhaps,  be  little  difficulty  in  the  cafe,  if  the 
aft  ftopped  here.  But  the  a2d  feclion,  after  mentioning  a  writ 
of  error,  proceeds  to  declare,  that  "  upon  a  like  procefs,"  the 
final  judgments  and  decrees  of  the  Circuit  Court  in  civil  ac- 
tions, ana  fuits  at  equity,  whether  originally  inftituted  there,  or 
removed  thither,  from  the  Statcf  Court ;  or  by  appeal  from  the 
Diftrift  Courts,  may  be  re-examined  in  the  Supreme  Court : 
And  it  has  been  urged,' that  an  admiralty  caufe  is  a  civil  fuit, 
and  that  fuch  a  fuit  bein?  removed  by  appeal  to  the  Circuit 
Court,  can  only  be  finally  transferred  to  this  court  by  a  like 
procefs\  that  is  by  a  writ  of  error.  If,  however,  caufes  of 
admiralty  jurifdiftion  are  fairly  excluded  from  the  firft  member 
of  the  2ad  feftion,  that  provides  for  a  removal  from  the  Dif- 
trift to  the  Circuit  Court,  impartiality  and  confiftency  of  con- 
ftruftion  muft  lead  us  likewife  to  exclude  them  from  this  mem- 
ber of  the  feftion,  that  provides  for  a  removal  from  the  Circuit 
to  the  Supreme  Court.  By  fo  doing,  the  two  feftions  of  the 
law  can  be  reconciled ;  and,  by  fo  doing,  without  including 
admiralty  caufes,  every  defcription  of  fuit  may  be  reafonably 
fatisfied. 

But,  if  admiralty  caufes  are  not  to  be  removed  by  writ  of 
error  from?  the  Circuit  Court,  to  which  we  fee  they  may  be 
transferred  from  the  Diftrift  Court  by  appeal,  it  has  been 
aflccd,  how  they  are  to  be  brought  hither  for  final  adjudication  ? 
It  is  true,  die  aft  of  Congrefs  makes  no  provifion  on  the  fub- 
jeft;  but,  it  is  equally  true,  that  the  conftitutior.  (which  we 
muft  fuppofe  to  be  always  in  the  view  of  the  Legiflaturc)  had 
previoufly  declared  that  in  certain  enumerated  cafes,  including 
admiralty  and  maritime  cafes,  ^  the  Supreme  Court  ftiall  have 
appellate  jurifdi6U6n,  both  as  to  law  and  faft,  with  fuch  ex- 
ceptions, and  under  fuch  regulations  as  the  Congrefs  (hall 
make."  The  appellate  Juiifdiction,  therefore,  flowed,  as  a 
confequence,  from  this  (ource ;  nor  haid  the  Legiflature  any 
occafion  to  do,  what  the  Conftitirtion  had  already  done.  The 
Legiflature  might,  indeed,  have  made  exceptions,  and  intro- 
duced regulations  upon  the  fuliject  j  but  as  it  has  not  done  (b, 
the  cafe  remains  upon  the  ftrong  ground  of  the  Conftitution, 
which  in  general  terms,  and  on  general  principles,  provides 
and  authorifes  an  appeal ;  the  procefs  that,  in  its  very  nature,  (as 
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I  have  before  remarked)  implies  a  re-examination  of  the  fact,    I79& 
as  well  as  the  law.  V^Y"**^ 

This  eonftruction,  upon  the  whole,  prefents  itfelf  to  my 
mind  \  not  unly  as  the  natural  refult  of  a  candid  and  connect- 
ed confideration  of  the  Conftitution  and  the  act  of  Congrefs ; 
but  as  a  pofition  in  our  fyftem  of  jurifprudence,  eflential  to  the 
fecurity  and  the  dignity  of  the  liniud  States. .  And  if  it  isbf 
moment  to  oar  doftieftic  tranquillity,  and  foreign  relations,  that 
caufes  of  Admiralty  arid  Maritinr«e  jurifdietion,  ihould,  in  point 
of  fact  as  well  ;is  of  hw,  have  all  the  auihority  of  the  decifion  of 
our  higheft  tribi:nai ;  and  If,  at  the  fame  time,  (6  far  from  being 
prohibited,  we  find  it  fanctioned  by  the  fupreme  law  of  the 
land ;'  I  think  the  jurifdietion  ou?ht  co  be  fuftained. 

Elsworth,  Chief  Jujiice,    I  will  make  a  few  remarks  in 
Jupport  of  the  rule. 

The  ConHitution,  dtflrihuting  the  judicial  power  of  the 
Uniti'd  Staf^Sy  vcfts  in  the  Supreme  Court,  an  original  as  well 
•s  an  appellate  jurifdietion.  The  original  jurifdietion,  how- 
ever, is  confined  to  cafes  affecting  ambaffadors,  other  public 
minifters  and.confuU,  and  thofe  In  whicha  S^ate  (hall  be  a  par- 
ty. In  all  other  cafts,  only  an  appellate  jurifdietion  is  given 
to  the  court ;  and  even  the  appeilatc  jurifdietion  is,  likewife, 
qualified  ;  inafmuch  as  it  is  given  **  wiih  fuch  exceptions,  and 
under  (uch  regulations,  as  the  Congrofs  (hall  make."  *  Here 
then,  is  thc.ground,  and  the  only  ground,  on  which  we  can 
fuftain  an  appeal.  If  Congrefs  has  provided  no  rule  to  regu- 
bte  our  proceedings,  we  cannot  exercife  an  appellate  jurifdie- 
tion ;  and  if  the  rule  is  provided,  we  cannot  depart  from  it. 
The  queilion,  therefore,  on  the  cor.ftitutional  .point  of  an  ap- 
pcUate  jurifdietion,  is  fimply,  v/hether  Congrefs  has  eftablifhed 
any  rule  for  regulating  its  exercife  ? 

It  is  to  be  ccnfidered,  then,  that  the  Judicial  Statute  of  the 
United  States  fpeaks  of  an  Appeal  and  of  a  Writ  of  Error; 
but  it  does  not  confound  the  terms,  nor  ufe  them  promifcuouf- 
ly.  They  are  to  be  ifnderftood,  when  u fed,  according  to  their 
ordinary>acceptation,  unlefs  fomething  appears  in  the  z&  itfelf 
to  cohtroul,  modify,  or  change,  the  fixed  and  technical  fenfe  which 
they  have  previoufly  borne.  An  appeal  is  a  procefs  of 
civil  law  origin,  ana  removes  a  oaufe  entirely;  fubjeding  the 
fact  as  well  as  the  law,  to  a  review  and  re-trial :  but  a  writ  of 
error  is  a  procefs  of  common  law  origin,  and  it  removes  no- 
thing for  re- examination  but  the  law.  Does  the  Statute  ob- 
fcrvc  this  obvious  diftinftion  ?  I  think  it  does.  Intheaift  fec- 
tlon  there  is  a  provifion  for  allowing  an  appeal  in  Admiralty 
and  maritime  caufes  from  the  DiftriiS  to  the  Circuit  Court ; 
but  it  is  declared  that  the  matter  in  Jifputemuft  exceed  the  va- 
lue of  300  Dollars,  or  no  appeal  can  be  fuftained  ;  and  yet  in 

the 


328  Cases  ruled  and  adjudged  in  the 

1796.  the  prcceeding  feftion,  wc  find,  that  Decrees  and  Jadgments  in 
'  civil  aftions  may  be  removed  by  writ  of  error  from  thi  Diftri£l 
to  the  Circuit  Court,  though  the  value  of  the  matter  in  difpute 
barely  exceeds  50  dollars.  It  is  unncceflary, however,  to  make 
zvy  remark  on  this  apparent  diverfity:  The  only  qucftion  is, 
whether  the  civil  actions,  here  fpoken  of,  include  caufes  of  nd- 
miralty  and  maritimejurifdiction  ?  Now,  the  term  ctyUaclions 
woulv',  from  its  natural  import,  embrace  every  fpecies  of  fuit, 
whic4i  is  not  of  a  criminal  kind ;  and  when,  it  is  confidercd,  ihst 
the  Diftrict  Court  has  a  criminal  as  well  as  a  civil  jurifdiction, 
it  is  clear,  that  the  term  was  ufed  by  the  Legiflaturc,  not  to 
diftinguiih  between  Admiralty  caufes,  and  other  civil  actions, 
but  to  exclude  the  idea  of  removing  judgments  in  criminal  pro- 
fecutions,  from  an  inferior  to  a  fuperior  tribunal.  Befides,  the 
language  of  the  firft  member  of  the  22d.  fection  fecms  calcula- 
ted to  obviate  every  doubt.  It  is  there  faid,  that  final  Decree: 
and  judgments  in  civil  actions  in  a  Diftrift  Court  may  be  re- 
moved into  the  Circuit  Court  upon  a  writ  of  error  and  fince 
there  cannot  be  a  decree  in  the  Diftrict  Court  in  anv  cafe, 
except  cafes  of  admiraltr  and  maritimejurifdiction,  it  follows  of 
courfe,thacfuch  cafes  muft  be  intendeo,  and  that  if  they  are  re 
moved  at  all,  it  can  only  be  done  by  writ  of  error. 

In  this  way,  therefore,  the  appellate  jurifdictioa of  the  Cir- 
cuit Court  is  to  be  exercifed ;  but  it  remains  to  enquire,  whe- 
ther  any  provifion  is  made,  for  the  exeVcifc  of  the  appellate  ju- 
rifdiction of  the  Supreme  Court;  and,  I  think,  there  is,  by 
uneaui vocal  w:ordsof  reference.  Thus,  the  22d  fection  of  the 
act  declares,  that  "  upon  a  like  procefs^*  that  is  upon  a  writ  of 
error,  final  judgments  and  decrees  in  civil a£f ions  (adefcription 
ftill  employed  in  contradiftinction  to  criminal  profecutibns)  and 
fuits  in  equity  in  the  Circuit  Court,  maybe  here  re-examined 
and  re\erfcd  or  affirmed.  Among  the  caufes  liable  to  be  thus' 
brought  hither  upon  a  writ  of  error,  are  fach  as  had  been  pre- 
vioufly  removed  into  the  Circuit  Court,  **by  appeal  from  a 
Diftrict  Court, "  which  can  only  be  caufes  of  aomiralty  and  ma- 
ritime jurifdiction. 

It  is  obferved,  that  a  writ  of  error  is  a  procefs  more  limited 
in  itsefFeds  than  an  appeal :  but,  whatever  may  be  the  opera- 
tion, if  an  appellate  jurifdidiion  can  only  be  exercifed  by  this 
court  conformably  to  fuch  regulations  as  are  made  by  the  Con- 
grefs,  and  if  Congrefs  has  prefer i bed  a  writ  of  error,  and  no 
other  mode,  by  which  it  can  be  exercifed,  ililU  I  lay,  we  are 
bound  to  puruie  that  mode,  and  can  neither  nrclcc,  tior  adopt, 
another,  l^he  law  may,  indeed,  be  improper  and  inconveni- 
ent; but  it  is  of  more  importance,  for  a  judicial  determina- 
tion, to  afcertain*  what  the  law  is,  than  to  (peculate  upon  what 
it  ought  to  be.      If,  however^  the  conftrudicn,  that  a  ftate- 
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ment  of  fads  by  the  Circuit  Court  is  condufive,  would  amount  iy<)^» 
to  a  denial  of  juftice,  would  be  oppreffively  injurious  to  indi-  \,^v-Xi/ 
viduals,  or  would  be  produ£tive  of  any  general  mifcbief,  I 
ihould  then  be  difpofed  to  refort  to  .any  other  rational  expofl- 
tion  of  the  law,  which  would  not  be  attended  with  thefe  depre- 
cated confequeaces.  But,  furcly,  it  cannot  be  deemed  a  dental 
of  juftice,  that  a  man  (hall  not  he  permitted  to  try  his  caufe 
two  or  three  times  over.  If  he  has  one  opportunity  for  the 
trial  of  all  the  parts  of  his  cafe,  juftice  is  fatisfie d ;  and  even 
if  the  deciiion  of  the  Circuit  Court  had  been  made  final,  no 
denial  of  juftice  could  be  imputed  to  our  government  i  much 
lefs  can  the  imputation  be  fairly  made,  becaufe  the  law  dire£ts 
that  in  cafes  of  appeal,  part  mall  be  decided  by  one  tribunal, 
and  part  by  another ;  th^  faAs  by  the  court  below,  and  the 
law  oy  this  court.  Such  a  diftrib^tion  of  jurifdidion  has  long 
been  eftabliihed  in  England. 

Nor  is  there  anything  in  the  nature  of  a  fa£b,  which  ren- 
ders it  impradicableor  improper  to  be afcertained  by  a  judge; 
andy  if  there  werev  a  fad  could  never  be  afcertained  in  this 
court,  in  matters  of  appeal.  If,  then,  we  are  competent  to 
afcertain  a  h£t  when  aflembled  here,  I  can  difcern  ho  reafon 
why  we  fhould  not  be  equally  competent  to  tho  taflc,  when  fit- 
ting in  the  Circuit  Court ;  nor  why  it  ihould  be  fuppofed, 
that  a  judge  is  more  able,  or  more  worthy,  to  afcertain  the  fads 
in  a  fuit  in  equity  (which,  indifputably,  can  only  be  removed 
by  writ  of  error)  than  to  afcertain  the  fads  in  a  cauie  of  admi- 
ralty and  maritime  jurifdidion. 

The  ftatute  has  made  a  fpecial  provifion,  that  the  mode  of 
proof,  by  oral  tcftimonv,  and  examination  of  witneffes,  (hall 
be  the  fame  in  all  the  Courts  of  the  United  States,  as  well  in 
the  trial  of  caufes  in  equity  and  of  admiralty  and  maritime  ju- 
rifdidion,  as  of  adions  at  common  law :  fiut  it  was  perceiv- 
ed, that,  although  the  perfonal  attendance  of  witneifes  could 
eafily  be  procured  in  the  Diftrid  or  Circuit  Courts,  the  diffi- 
culty of  bringing  them  from  the  remotcft  parts  of  the  union 
to  the  feat  of  government,  was  infurmountable ;  and,  there- 
fore, it  became  neceflary,  in  every  defcription  of  fuits,  to  make 
a  ftatement  of  the  fads  in  the  Circuit  Court  definitive,  upon 
an  appeal  to  this  court. 

If,  upon  the  whole,  the  original  conftitutiooal  grant  of  an 
appellate  jurifdidion  is  to  be  enforced  in  the  way  that  has  been 
fuggefted,  then  all  the  tcftimony  muft  be  tranfmitted,  review- 
ed, re-examined,  and  fettled  here ;  great  private  and  public 
inconveniency,  would  enfuc  ;  and  it  was  ufelefs  to  provide^that 
^^  the  Circuit  Courts  (hould  caufe^the  facts  on  which  they  found 
•^  their  fcntencc  or  decree  fully  to  appear  upon  the    record.  " 

But,  upon  the  conftruction  contained  in  the  rule  laid  down 
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1 796  by  tht  Court,  there  cannot,  in  any  cafe,  be  juft  caufe  of  complaint^ 
Kt^y'-^^  as  to  the  quedion  of  fact^  flnce  it  is  afcertained  by  an  impartial 
and  ep.Iightened  tribunal ;  and,  as  to  the  queftion  of  law,  the 
re-examination  in  this  court  is  wifely  meant  and  calculated  to 
prefcrve  unity  of  principle,  in  the  adminiftratjon  of  juftice 
throughout  the  Uniud  States^ 

On  the  lathpf  Auguff,  the  Chief  Justice  delivered  the 
opinion  of  the  court  upon  the  point,  whether  there  Mras^in  this 
caufe,  fuch  a  ftatement  of  fa£ls,  as  the  Legiflature  contem- 
plated ? 

By  the  Court  :— Thettecreeftates,  that  certain  convey- 
ances are  fraudulent ;  and  had  it  ftopped  with  that  genrr?l  de- 
claration, fome  doubt  might  reafonably  be  entertained,  whe* 
ther  it  was  not  more  properly  an  inference,  than  the  ftatement 
of  a  b&i  flnce  fraud  muft  always  principally  depend  upenthe 
quo  anjmo.  But  the  court  immediately  afterwards  proceed  to 
defcribe  the  fraud,  or  quo  animo^  declaring,  that  "  tfic  convey- 
ances were  intended  to  defraud  the  complainant,  and  to  pre- 
vent his  obtaining  fatisfa^ion  for  a  juft  demand ;"  which  is 
not  an  ii^erence  from  a  fa£t,  but  a  ftatement  of  the  fad  itfelf. 
It  is  another  fa£k  illuftrative  of  this  pofltion,  that  **  the  gran- 
tee was  a  party  and  privy  to  the  fraud." 

We  are,  therefore,  of  opinion,  that  the  Circuit  Court  have 
fufliciently  caufed  the  fa£ls,  on  which  they  decided,  to  appear 
from  the  pleadings  and  decree,  in  conformity  to  the  a6t  of 
Congrefs. 

The  decree  affirmed. 

•  Sec  ycnniuft  et  «/.  ^rjut  The  brig  Perff^fnancey  poft.  where  PATKttOM, 
Jusncr^  faid  ht  had  been  of  opioioo  wilh  Wilson,  *Jufii<t^  00  the  ad 
Rule  rftabliflitd  by  the  court. 
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Hills  et  aL  verfus  Ross. 


THIS  caufe  came  again  before  the  court  (fa  Anup^  184^ 
and  after  a  difcuffion  upon  the  merits,  it  became  a  quel- 
lion,  whether  there  bad  been  a  regular  appearatice  of.  the  par- 
ties to  the  fuit  below  ?  The  libel  was  filed  Hv  the  Britijh  Con- 
ful,  on  behalf  of  fVaher  Rofs^  aajainft  Hills,  May  i\nj  Tf^ood- 
bridge  (who  formed  a  partnerflifp  in  Chart:Jloti^  undc  that 
firm)  and  John  Miller.  The  plea  wa.^  heade-i,  **the  pica  of 
Ehenezer  Hills,  one  of  the  corrpany  of  /////x,  M^y^  and  Wood^ 
bridge^  in  behalf  ofhimfdf  and  his  faid  copartners,  who  are 
made  Defendants  in  the  libel  of  JValter  Rofs  ;"  and  concluded 
with  praying,  "  on  the  behalf  afprefaid,  to  be  difiTiifl?c?,  as  far 
as  refpeits  the  faid  Hills^  May  and  ff^ooJbridge,**  The  repli- 
cation regarded  the  plea  of  i////,  as  tht  pica  of  all  the  company; 
artd  the  rejoinder  was  figned  by  "  Jofcph  C/rty,  junior,  Proflor 
for  the  Defendants."  The  decree  below  was  againft  all  the  . 
Defendants,  and  the  writ  of  error  was  ifllied  out  in  all  their 
names ;  but  there  was  evidence  on  the  record,  that  Mny  had 
been  in  £//r^/^^,  during  the  whole  of  the  proceeding,  and  no 
warrant  of  attorney,  or  other  authority,  to  appear  for  him, 
was  produced, 

Ingerfolly  contended,  for  the  PlaintifFs  in  error,  that  part- 
ners had  not  power  10  appear  for  each  other  to  fuits;  and 
that,  in  faA,  nothing  appeared  on  the  record  to  (hew  th.it  they 
had  done  fo,  on  the  prefent  occafion. 

Tilghmany  on  the  contrary,  relied  upon  the  rejoinder,  wher^ 
the  Proftor  ftates  himfelf  to  be  employed  by  all  the  Defendants; 
and  infifted,  that  his  authority  could  not  be  denied,  or  exami- 
ned, particularly  in  this  ilage  of  the  caufe,  and  in  this  form  of 
objeAion.*        *  On 

•  [rrdcll,  Japicc,  Tbc  doubt  is,  whether  in  a  cafe  like  ihe  prefciH. 
«pe  partner  can  authorifc  a  pro«ftor  to  appear  for  ihe  whole*  com^-any  ? 

Chase,  J'ijihc.  This  court  cannot  affirm  the  decree,  r.gainft  perfons 
who  were  not  before  the  court  that  pronounced  it ;  and  the  record  rauft 
fliew,  that  they  a^ually  did  appear.  A  bare  implication,  the  tiilin;^  of 
the  plea,  or  a  geiierai  ftatem^nr,  that  one  uf  the  oartncrs  acts  on  behalf 
of  them  all,  is  not  ftiificient :  For,  though  partners,  in  a  cuurfe  of 
trade,  may  bind  each  pther  ;  thry  cannot  compel  each  oiher  to  appear 
to  fuits,  nor  undertake  to  rcprefrnt  e;ich  other  in  courts  of  l:i\v.  Whar,^ 
however,  U  the  legal  effect  of  an  appearance  by  a  Prodor,  an  officer  ol 
Uc  court,  \t  another  grotuid  that  m;rii$  corlideration. 
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1796.        On  the  iith  of  Auguji^  the  Chief  Justice  delivered  the 
V-^ry^^  opinion  of  the  Court,  that,  in  the  prefent  cafe,  there  was  a 
fufEcient  legal  appearance  of  all  the  Defendants. 

On  the  merits,  it  appeared,  that  the  PlaintiiFs  in  error,  bad 
directed  to  be  fold,  cec tain  prize  cargoes,  captured  by  Captains 
Talbot  and  Bailor dy  under  the  circumftances,  ftated  in  the  cafe 
^i  Janfcn  verfus  Talbot ^  ant,  p.  133 ;  and  that,  after  notice  of 
the  claims  filed  by  the  owners  of  the  prizes,  they  had  receiv- 
ed and  paid  over  the  proceeds  to  the  captors :  but,  in  fo  doing, 
they  had  a£ted  merely  as  commercial  agents,  without  any  fhare 
in  the  ownerfliip  of  the  privateers,  or  any  participation  in  the 
diredion  or  emoluments  of  their  illicit  cruizing.  The  prin« 
cipal  queilions,  therefore,  were,'  ift.  Whether,  in  point  of 
fa£l,  the  Plaintiffs  had  notice  of  the  claims  of  the  original  own- 
er's of  the  prizes  ?  And  ad.  Whether,  after  paying  over  the 
proceeds  of  the  cargoes,  they  were  refponiible  to  the  claim- 
ants for  any  thing,  and  for  how  much  ? 

Bv  THE  Court  :  it  appears,  that  the  damages  have  been 
afTcfTcd  in  the  courts  below,  in  relation  to  the  value  of  the 
goods  that  were  captured :  but  the  Plaintiffs  in  error  were  not 
trefpaffers  ab  initio  \  and,  a£ting  only  as  agents,  they  ihould 
be  made  anfwerable  for  no  more  than  a&ually  came  into  their 
hands.  The  accounts  of  fales  are  regularly  colle£led  and  an- 
nexed to  the  record.  Wc  are,  therefore,  at  no  lofs  for  a  cri- 
terion :  And  we  think  that  the  decree  ihould  be  fo  modified, 
as  to  charge  them  with  the  amount  of  fales,  after  dedudiiig  the 
duties  on  the  goods,  if  the  duties  were  paid  by  them. 

The  Decree  was  in  the  following  words: — Ordered, 
That  the  decree  of  the  Circuit  Court  for  Georgia  diftrift,  pro- 
nounced on  the  5th  of  May.^  1 795,  be  reverfed,  fo  far  as  the 
fame  rcfpeds  the  faid  Hills^  May  and  IVoodbridge ;  and  it  is 
further  ordered,  that  the  faid  AT/V/j,  May  and  ff^oodbridge^ 
pay  to  the  faid  fValter  Rofsy  thirty-two  thoudmd  and  ninety 
dollars  and  fifty-ei^ht  cents,  the  net  amount  of  the  fales  of  the 
cargo  of  the  faid  fhip,  and  five  thoufand  fix  hundred  and  five 
dollars  and  twelve  cents,  intereft  thereon,  from  the  6th  day  of 
June  J794,  to  the  twelfth  day  oi  Augujl  1796,  making  toge- 
ther the  fum  of  thirty-fcven  thoufand  Jix  hundred  and  ninety- 
five  dollars  and  fcvtnty  cents,  and  that  the  faid  ///7/f,  May  and 
'Voodbrifl^ey  do  pry  the  cofis  of  fuit — and  a  fpecial  mandate,  &c. 

Del 
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Del  Gol  verfus  Arnold. 


A  LIBEL  was  filed  in  the  Diftria  Court  of  South  Caro- 
lina^ by  the  Defendant  in  orror,  agaiuft  D'e/  Col^  and 
others^  the  owners  of  a  French  privateer  c^led  La  Montavney 
and  of  the  (hip  Induftry  an^  her  cargo^  a  prize  to  the  priva- 
teer, lying  in  the  harbour  of  Charlefton^  wnich  the  Libcllant 
had  caufed  to  be  attached.  The  cafe  appeared  to  6e  briefly 
this  :•— The  privateer  had  captured,  as  prize,  on  the  high  fea9, 
an  American  brig  called  the  Grand  Sachem^  commanded  by 
Ebenezer  Baldwin^  and  owned  by  the  Defendant  in  error.  At 
the  time  of  taking  pofleffion  of  the  brig,  a  fum  of  9993  dol- 
lars was  removed  from  her  into  the  privateer,  a  prize-m after 
and  feveral  mariners  were  put  on  board  of  her,  and  they  were 
directed  to  ftcer  for  Charlejlon,  .Tuft,  however,  as  they  hove 
in  fight  of  the  light-houfc,  the  Terpfichorcy  a  Britijb  frigate, 
captured  the  privateer,  and  gave  chace  to  the  prize  r  where- 
upon the  prize-mafter  run  her  into  (hoal  water,  and  there  fhe 
was  abandoned  by  all  on  board,  except  a  failor  originally  be- 
longing to  her  crew,  and  a  paftenger.  In  a  fhort  time,  (he 
drove  on  ftiore,  was  fcutled  and  plundered.  When  the  Mar- 
£hal  came,  with  procefs  againft  the  brig,  (he  was  in  the  joint 
pofTeiSon  of  the  Cuftom-houfe  Officers,  and  the  privateer's 
men  j  the  latter  of  whom  prevented  the  execution  of  the  pro- 
cefs. The  Indujlry  and  her  cargo  were  then  attached  by  the 
Libellant,  and  an  agreement  was  entered  into  between  the  par- 
ties, that  they  (hould  be  fold,  and  th^  proceeds  paid  into  court, 
to  abide  the  iflue  of  the  fuit. 

On  the  evidence,  it  appeared,  that  the  Grand  Sachem^  had 
been  cn2:agcd  in  afmuggling  trade  at  New  Orleans^  the  Spanijh 
Mainj  &c.  and  for  the  purpofe  of  carryinc;  it  on,  (he  had  pro- 
cured a  regifter  in  the  name  of  a  Spanijh  fubjcft,  and  failed 
under  Spanijh  colours.  Befides  other  fufpicLous  qrcumftances, 
ihe  had  on  board,  at  the  time  of  hc^r  capture,  a  variety  of  ac- 
counts 


1796. 
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1796*  counts  defcribing  her  as  ^^^;f //ft  property ;  and  a  trunk  con- 
U'^y^  taining  her  papers  (among  which,  it  was  alledged,  there  was  a 
Spanifi  regifter)  had  beencollufively  delivered  up  to  the  own-, 
er,  the  Defendant  in  error,  by  one  of  the  failors.  The  mo- 
ney removed  from  her,  and  talcen  in  the  privateer  by  the  Bn- 
tijh  frigate,  had  been  condemned  in  Jamaica. 

The  Diftrift  Court  pronounced  a  decree,  in  fevor  of  the 
Libellant,  for  the  fum  of  33,329  dollars  87  ^ents  ("the  full  value 
•  of  the  Grand  Sachenty  and  her  cargo)  with  intereft  at  10  per 
cent,  from  the  8th  of  Auguft^  ^79$»  *^  ^^^  ^^  capture; 
declared  **  that  the  proceeds  of  the  mip  Induftry  and  her  car- 
go, attached  in  this  caufe,  beheld  anfwerable  '.>  that  amount;" 
and  directed,  that  the  Defendant  in  error  (hould  enter  into  a 
ftipulation  to  account  to  the  PlaintiflTs  in  error,  for  the  money 
condemned  as  prize  to  the  Britijh  frigate,  or  any  part  of  it, 
that  he  might  recover,  as  jieutral  property.  This  decree 
wa«  affirmed,  in  the  Circuit  Court,  and  thereupon  the  prefent 
writ  of  error  was  inftituted. 

The  cafe  was  coniidered  in  four  points  of  view:— ift* 
Whether  there  was  fufficient  probable  caufe  for  feizing  and 
bringing  the  Grand  Sachem  into  port  for  further  examination, 
and  adjudication  ?  2d.  Whether,  if  there  was  fuch  fufficient 
caufe,  the  captors  canj  at  all,  be  made  liable  for  the  confequent 
injury  and  lofs  ?  3d.  Whether  if  the  immediate  captors,  who 
run  tne  vcffel  into  flioal  water,  and  fcutled  her,  are  refponfi- 
blc*,  that  rcfponfibility  can  be  devolved  on  the  owners  of 
the  privateer,  wRo  had  not  authorifed,  or  contributed  to  the 
mifconduct  ?  And  4th.  Whether  the  Induftry  and  her  cargo 
could,  before  condemnation,  be  attached,  and  made  liable  in 
this  fuir,  as  the  property  of  the  captors  ? 

The  iirft  and  fecond  points  were  argued^  at  the  laft  Term, 
by  Dallas  and  Reed  (of  Smth  Carolina)  for  the  Plaintiffs  in 
error,  and  by  Pr Ingle  {oi  South  Carolina)  for  the  Defendant : 
and  the  third  and  fourth  points  were  argued  at  the  prefent 
Term,  by  the  fame  counfel  for  the  PJaintiff's  in  error,  and  by 
Ingerjfoll  and   Lewis  for  the  Defendant. 

The  Court  delivered,  at  different  times,  the  following 
opinions :  . 

On  ihzfirji  point,  that  there  was  a  fufficient  probable  caufe 
for  feizing  and  bringing  the  Grand  Sachem  into  port. 

On  iht  fecond  point,  that  the  right  of  feizing  and  bringing 
in  a  vcfltl  for  further  examination,  docs  not  authorife,  or  ex- 
cufe,  any  fpoliation,  or  damage,  done  to  the  property;  b^^t  that 
the  captois  proceed  at  their  peril,  and  are  liable  for  all  the 
confcqticnt  injury  and  lofs. 

On  the  third  point,  that  the  owners  of  the  privateer  are  re- 
(ponfiblc  for  the  conduct  of  their  agents,  the  officers  and  crew, 

tt> 
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to  all  the  world;  and  that  the  meafure  of  fuch  refponfibility  is    179$. 
the  full  value  of  the  property  injured,  or  deftroyed.*  V^^vx/ 

On  the  fburth  point,  that  wnatever  might,  originally,  have 
been  the  irregularity  in  attaching  the  Induftry  and  her  careo, 
it  is  compleatly  obviated,  fince  the  captors  had  a  power  to  iell 
the  prize ;  and  by  their  own  agf  eement,  diey  have  confented 
that  the  proceeds  of  the  fale  Ihould  abide  the  iiTue  of  the  pre« 
fent  fuit. 

The  decree  of  the  Circuit  Court  affirmed. 

*  CHAtt,aiidlRiDt|.L,  Jufiieei^  agreed  that  the  owners  were  refpanfi*- 
ble,  buc  differed  as  to  the  exteut,  obferying  that  tbe  prWateer^s  men 
were  juftifiable  in  abandoning,  to  fave  themfelvesfrom  captivity;  bnc 
that  the  revoval  of  the  money  into  the  privateer,  and  th#  fubfequent 
fcutling  of  the  brig,  were  unlawful  acts. 


AUGUST  TERM,  1796. 
RULES. 

/^RD£R£D,  That  wheil  procefs  at  common  law,  or  in 

^"^^equity,  fliall  ifliie  againft  a  ftate,  the  lame  (hall  be  (erv- 

ed  on  the  Governor,  or  Chief  Executive  Magiftrate,  and 

Attorney  General  of  Aich  ftate. 

Orderbd,  That  procefs  of  fubpopna  ifluing  out  of  this  court 

in  any  fuit  in  equity,ibtll  be  ferved  on  the  Defendant  (ixty 

days  before  the  return  day  of  the  faid  procefs :  And,  fur- 

dier,  that,  if  the  Defendant,  on  fuch  fcrvicc  of  thc/uim 

pcenoy  (hall  not  appear  at  the  return  day  contained  there- 

'  in,  the  Complainant  (hall  be  at  liberty  to  proceed  ex 

fmrte. 
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February  Term,    i797- 


Jennings  it  al  Plaintiffs  in  Error,  verfus  the  Brig  Perse- 
verance, et  al. 


THIS  was  a  writ  of  error  to  remove  the  proceedings  in 
an  admiralty  caufe  from  the  Circuit  Court  for  the  dif- 
tf  id  of  Rhode  IJIand,  Soon  after  the  decree  was  there  pro- 
nounced the  Diftrid  Judge  died,  and  Judge  Chase  had  left 
the  diftriA  ;  fo  that  the  record  was  fent  up  with  aU  the  evi- 
dence annexed,  but  no  ftatement  of  fafts  by  the  court. 

Du  Ponceau  and  Robhinsy  for  the  Defendant  in  error,  iu- 
/tfted,  that  the  Plaintiff"  could  not  go  into  a  conflderation  of 
errors  in  h& ;  and,  that  the  rules  eftablifhed  in  the  cafes  of 
IVifcart  V.  D* Auchy{ant,p,  321.)  Pintado  w.  BernardyZJOki  the 
United  States  y.  La  l^engeance^^ant.  p.)  were  conclufive.  They, 
alfo,  cited  the  following  authorities :  i  Fern.  166. 214.  216.  3 
ff'i/s.  308.  2  Bl.  Rep.  831.  I  Aiadri/o-j.  56.  61.  Cro.  E.  667. 
6C7.  7. 

E.  Tilghmany  for  the  Plaintiff  in  error,  admitted,  that,  al- 
though the  cafe  of  .a  record  tranfmitted  witK  the  evidence,  but 
without  a  ftatement  of  facts,  had  never  been  exprefsly  decid- 
ed, yet,  that  it  appeared  to  be  embraced  by  the  reafoning  of 
the  Chief  Juftice,  in  fupport  of  the  fecond  rule  in  IVifcart  v. 
D'Auchy^  and  if  ihfe  court  were,  alfo,  of  that  opinion,  h^ 
would  decline  troubling  them  with  any  further  argument,* 

•  Chasi,  Juftice.  Even  if  the  court  were  lo  permit  it^  you  would 
find  lie  lie  cncouragcm^fiC  t9  enter  into  the  merits :  The  evidence  it  too 
plainly  agaioA  yon. 

Paterson, 
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Paterson,  Ji^V/ r— Though  I  was  filent  on  the  occa-  1797. 
fion,  I  concurred  in  opinion  with  Judge  Wllfsn  upon  the  fe-  \^  ^s^j 
cond  rule  laid  down  in  Wifcart  v.  D^Auchy  \  and,  of  courfe, 
the  court  were  divided,  four  to  two,  upon  the  decifton.  I 
thought,  indeed,  that  excluding  a  c^nmkration  of  the  evi-» 
dence  (which,  virtually,  amounts  to  a  ftatement  of  faAsj  was 
(hutting  the  dooragainlt  light  and  truth  ;  and  was  leaving  the 
property  of  the  country  too  much  to  the  difcretion  and  judg<^ 
ment  or  a  fingle  Judge.  But  conceiving  myfelf  bound  hy  the 
rule,  and  that,  in  fome  fhape,  the  hBi%  muft  be  made  to  ap- 
pear On  the  record,  I  have  always  fince  thought  it  my  duty  to 
make  a  ftatement,  where  the  counfel  would  not,  or  could  notf 
agree  in  forming  one. 

As  to  the  prefent  pointy  though  there  is  no  exprefs  determi-^ 
nation,  it  was  the/ubjed  of  difcuffion  among  the  Judges  at 
their  chamber;  an  opmion^as  formed,  but  not  delivered,  by 
the  fame  majority,  that  efta))li(hed  the  fecond  rule  in  Wifcart 
verfus  D*Auchj ;  and  the  reafoding  of  the  Chief  Juftice  in 
fupport  of  that  rule,  went  clearly  to  this  cafck  I  do  not,  therein 
fore,  think,  that  any  new  iargument  caii  be  neceflary.  Howe- 
ver difpofed  I  might  have  been  originally  to  give  the  moft  li- 
beral conftruAion  to  the  2&  of  Congrefs,  the  decifion  of  the 
Court  precludes  me  from  confidering  the  evidence,  at  this  time, 
as  a  ftatement  of  fads;  and  if  there  is  no  ftatement  of  fafls, 
the  confequence  feems  naturally  to  follow,  that  there  can  be 
no  error. 

The  Court  concurring  in  the  reprefentation  made  by 
Judge  Paterson,  they  proceeded,  without  further  argument 
on  the  principal  queftion,  to 

Afirm  the  Decree. 

B.  Tilghman  fuggefted,  however,  that  the  damages  were 
very,  hieh,  and  that,  in  fa£t,  an  allowance  for  counfel  fees 
was  included,  though  it  did  not  appear  on  the  record. 

Du  Ponceau  J  urged,  that  the  court  could  not  travel  opt  of 
the  record  to  afcertain  a  fa£l.  In  the  cafe  where  an  allow- 
ance for  counfel's  fees  had  been  ftruck  out,  that  charge  ard 
all  the  items  on  which  damages*had  been  awiu'ded,  were  ftated 
in  an  account  annexed  to  the  i:ecor4«* 

Chase,  Jujlice>^hn  account  of  items,  as  a  foundation  to 
award  damages,  was  exhibited  in  the  court  below:  bu;  it  is  a 
fafficient  anfwer  Here,  that  the  allovrance  does  hot  appear  on 
the  record. 

Th  e  Court  concurred  in  this  opinion ;  and  Du  Ponceau  prayH 
ed  an  encreafe  of  damages  for  the  delay  occafioned  by  bringing 
this  writ  of  error,  contending,  that  under  the  23d  fection  of  the 

Judicial 

'^  See  Jlrramhei  vcrfMs  ff^/msHj  Mnt^  f.  20^» 
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1797.  Judicial  Act,  damages  for  delay  were  peremptorily  prefcrtbed, 
v,^V^/  ii*id  that  the  difcretion  of  the  court  only  went  to  the  award  of 
fingle  or  double  cofts. 

But,  BY  THE  Court  : — The  prize  Was  fold  by  the  agree- 
ment of  the  parties,  the  Captor  and  the  French  Conful ;  but 
the  money  was  afterwards  flopped  in  the  hands  of  the  Marfhal^ 
uoon  a  monition  ifTued  by  a  third  perfon  (the  oiiginal  owner 
of  the  priz?)  wh^  was  not  a  pisirty  to  the  agreement.  The 
decree  muft  be  afSrmed  without  an  encreafe  of  damages;  and 
the  incQitft  to  the  prefent  day,  mufl  run  upon  the  debt  only> 
and  not  m  the  damages. 

Du  Pomeauy  next  prayed  an  allowance  of  13  dollars  and  50 
cents,  the  coft  of  a  printed  flate  of  the  cafe  for  the  ufe  of  the 
Judges. 

But  THE  COURT  obferved,  that,  however  convenient  it 
might  be,  there  was  no  rule  authorifmg  the  charge;  andi  there- 
fore, it  could  not  be  allowed^^ 

HUGER 

*  Thnagh  I  have  reported  all  that  occurred  in  the  Court  upon  the 
hcarrnifof  ibis  caufe,  it  may,  perhaps,  be  of  ufe  to  fubjoin  a  copj  of 
Che  priutcd  cafcy  which  was  allowed  by  E.  Tilgkman  to  be  correA. 

Jffini/tgi  and  Fenfur^  P  ain  tiffs  in  Error,  wr/lrj  the  brig  "N     Writ  of  Error 
PerfeverRnce  and  ^  :r  cargo,  or  the  monies  arifing/   from  the  Circuit 
therefrom,   in   the   hands  of   M^titium  Peck^  Efq*>    Court,  for  the 
Marihal  of  the  diftrict  of  Rhode  Iflaiid,  and  Lovif  l         diftrict  of 
w^'c-tfwW,  Claimant  and  Defendant  in  Error.  }     Rhode  Ifland. 

Ptoceedi/igs  in  the  VifirtS  Court ^   7/Oth  September ^  1 794* 

The  now  Plaintiffs  in  error,  fubje^s  of  the  King  of  Great  Briuin, 
file  their  Libel,  complaining  of  the  -capture  made  on  the  27th  of 
Jnly  preceding,  of  ihctr  brig  Perfrverance  and  her  cargo,  on  the  high 
feas,  on  a  voyage  f/om  Turks  liland,  to  St.  John^s,yew  Brunfwitk. 

They  ftate  that  (he  was  captured  by  two  armed  veffels,  each  of  about 
35  tout  burthen,  one  called  the  Sanfpareil,  the  other  the  Senora,  brought 
into  the  diftria  of  Rhode  Ifland,  under  the  care  of  John  Baptifte  Ber- 
nard, prize-mafter,  fold  by  his  order  at  Providence,  for  5028  dollars, 
and  the  proceeds  lodged  in  the  bauds  of  the  Marihal  of  the  diftrid  where 
they  now  are. 

They  complain  that  the  Senora  was  originally  fittedwt^  and  the  force  of  the 
faofpareil  was  emtrfjed^nd  augmented y  by  adding  to  the  number  of  guns  and 
gun  carriages,  at  Charleftou,  South  Carolina,  with  intent  to  cruise,  &:c. 

That  at  the  time  of  capture,  there  were  on  board  both  the  captured 
^eirels,.diversciti£ensof  the  United  States,  to  wit,  on  board  the  San f-* 
par<*U  11,  and  on  board  the  Serona  ai,  all  of  whom  were  aiding  and 
affifting  at  the  capture. 

That  there  was  no  perfon  on  board  of  either  of  the  capturing  veffeU 
du!y,  commiilionfd  to  make  captures,  &c. 

They  pray  reftitution  of  the  veffel  and  cargo,  or  the  proceeds  thereof. 

PROCESS    SERVED   IN   DUE    FORM. 

FIRST  MONDAY    IN    NOVBMBIt,   I794. 

John  Baptifte  Bernard,  prize-mafter,  appears  and  pleads,  to  the  jnrii^ 
diftion  of  the  court—he  grounds  his  plea  upon  the  following  reafons : 
ift.  That  the  legality  of  the  capture  hod  alteadj  beea  determined 
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HuGER  it  ah  virfus  Sout^  Carolina. 


BILL  in  Equity.  A  fubpoena  had  been  iflued  in  thi5  caufe, 
agreeably  to  the  rule;  and  an  affidavit  of  the  fervice  was 
now  read,  in  which  it  was  fet  forth,  that  a  copy  had  been  de- 
livered to  the  Attorney  (ieiieral  s  and  that  a  copy  had  been  left 

at 

tmdtr  tkt  authority  of  the  United  Ststet^  and  agreeably  to  the  pra^ice  of  na- 
tionsy  and  in  the  mode  required  at  the  fpecial  initance  of  the  Libellaiits, 
by  their  public  Confu),  reiident  in  the  (aid  diftrid  of  Rhode  Ifland. 
'  2d.  That  the  cuftody  of  the  proceeds  of  the  prise  had  coroe  to  the 
Marshal  in  due  courfe  of  law,  and  not  under  the  authority  of  the  court 
-^therefore  the  difpofal  thereof  was  not  under  its  jurifdi^ion. 

3d.  That  the  fale  of  the  prize  having  been  made  on  land,  Admiralty 
had  nojurifdiAioB. 

4th.  That  there  was  an  adequate  remedy  at  common  law,  1^  an  aftion 
agaiuft  the  Marihalfor  money  had  and  received. 

5th.  That  the  prize  was  made  from  Briti/h  fubjeAi  in  open  war.  on  the 
high  feas,  by  the  crew  of  the  fchooner  Sanfpareil,  belonging  to  citizens  of 
the  French  Republic,  commanded  by  a  French  citizen,  manned  with 
more  than  two  thirds  of  her  crew  by  French  Teamen  and  marines,  and 
bearing  a  commiilion  of  war  under  the  French  Republic. 

Concludes  to  the  jurifdiAion  onfy^  prays  that  the  court  will  take  no 
further  cognizance,  but  that  the  libel  be  difmifled. 

Norepligation  or  further  pleadings  appear  on  the  record,  the  decree  of 
Che  Diftrict  Court  appears  to  have  been  given  on  the  libel  and  plea  only, 
and  is  in  the  following  words  : 

Nov,  6/i,  1794*  '  Xfpon  mature  coniideration  of  the  allegations  in  the 

<  libel  contained,  and  of  the  plea  of  the  claimants  againft  the  jurifdic* 

<  tion  of  the  court  thereon,  and  of  the  arguments  of  the  counfel,  &c;  it 
'  appears  to  me  that  the  reafons  afligned,  or  mnft  of  them,  are  to  the  me- 

<  ritsof  the  caufe,  and  not  to  the  jurifdiftionof  the  court,  that  they  are 

<  altogether  infufficient  to  take  the  cognizance  and  jnrifdiction  of  the 
'  court  from  the  prefent  caufe  as  fet  forth  in  the  faid  libel,  and  therefore 

<  rdo  fuftain  the  jurifdlctionof  the  court  thereon.' 

After 

*  ^  doevwuHti  amnexed  /e,  and  mmhing  a  pmrt  of  the  record^  it  affeMrt^  thai 
:frevims  to  this /nit  Being  itifiituledj  the  Lihe/iantSj  reprefented  (y  the  Biitijk  conful^ 
preferrea  the  fame  oomp/aints  that  are  contained  in  their  lihei  to  the  Gwernor  ^ 
Mhodt'lflandy  njuho^  in  confequenci  of  the  faid  comp/ainty  and  in  furfyance  ofinftfuc- 
tions  from  the  Executive  li"  -*»»•-''•-  »^-  *  "" 

did  hear  the  merits  of  the 
dueed  and  examined  on  i       ^       ^ 
f^mmdof  tt%  being  tmfuf  ported  hj  evideneek 
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1797.     at  the  Governor's  houfe,  where  the  original  had,  Hkewife,  been 
C^iyNJ  fliewti  to  the  Secretary  of  the  State. 

Iredell 

,  Iftcr  this  decree  no  mU  /»  antvitr  wer  appears  to  have  been  prated  bjr 

the  libellants,  no  fuHher  pleaaings  appear  apon  therecord,  but  imme- 
diately after  the  faid  decree,  an  entry  is  made  in  thefe  words ; 

<  Thiscaufe  was  continued  to  the  next  Febniaiy  term,  /o  U.ke^rd  «*'. 
'  ^  the  meritsJ*  ' 

The  caufe  is  th«a  continued  fucceifively,  by  confent  of  the  parties,  %^ 
Augaft  term  1795,  when  the  Judge  pronounced  his  final  decree ;  the  re- 
cord of  which  is  at  follows. 

<  This  caufe  having  been.continued|  by  confent  of  the  parties,  irom 
term  to  term^  ever  unce  November  term,  in  the  year  one  thouland  fe^ 
ven  hundred  and  ninety-four,  for  trial  upon  the  jr  .rits-~it  was  now 
farther  moved  by  the  counfel  for  the  libeflants,  tlu  ;  the  fame  be  far- 
ther continued  to  next  November  term,  to  proci  re  further  evidence, 
this  motion  wasoppofed  by  the  counfel  for  the  claimant  1.  tor  that  the 
caufe  had  been  continued  three  terms,  beyond  which  9>iufther  indul- 
gence would  be  unreafonable*  Upon  a  full  hearing  thereof,  it  feemed 
to  the  court,  that  the  caufe  ought  not  to  be  farther  continued,  and  the 
judgment  or  the  court  was,  that  the  faid  motion  for  a  contiouaoce  be 
over-riiled — Whereupon  the  caufe  being  called  Cor  hearing  upon  the 
tnerits,  the  llbellants  declined  and  refnfed  to  pffer  any  proofs  or  argu- 
ments in  fnpport  of  their  faid  libel,  and  thereupon  I  do  adjudge,  that 
the. faid  libel  be  difmifled,  and  do  farther  adjudge,  p-^der  and  decree, 
that  the  proceeds  arifing  A'om  the  fales  of  the  faid  brig  Perfeverance 
and  her  cargo,  in  the  hands  of  the  faid  William  Peck,  amdunting  ta 
5oa8  dollars,  be  by  hiol,  tlie  faid  William  Peck,  reftored,  given  up, 
and  plid  to  the  faid  John  Baptift'e  Bernard^  claimant  in  the  faid  caufe, 
and  refpoudent  to  the  faid  lihel,  firft  deducting  therefrom  the  duties  paid 
into  the  cuifom-houfe  on.the  faid  cargo,  and  the  commifGon  ariiing  on, 
the  fales  of  fai<i  brigand  cargo,  together  with  fuch  other  expences  as 
this  tourt  may  allow  or  decree— and  I  do  further  order,  adjudge  and 
decree  that  the  faid  Hbe Hants'  pay  to  the  ftid  John  Baptifte  Bernard, 
claimant  in  this  caufe,  as  damages  occafioned  by  the  detention  oi  faid 
monies  ariling  from  the  fales  of  the  faid  brig  Perfeverance,  after  faid  ' 
deduction  fo  to  be  made  asaforeihiJ,  the  intereft  of  the  fame  from  the 
a4th  day  of  September,  in  the  year  17949  to  theday  of  the  date  of  this 
decree,  at  the  rate  of  fix  per  cen^  per  annum,  as  the  fa.  e  (hall  be  caft 
and  reported  by  the  clerk  of  this  court,  upon  the  fum  to  be  reftored  and 
paid  by  the  faid  William  Peck,  together  with  300  dollafs  in  full  of  all 
«cher  damages  and  cods  fuilaincd  or  expended  in  and  about  this  eaufe/T 

.  Firft  Monday  in  Auguft,  1795. 
VpOH  nvhich  am  affeal  wai  twerpcfeJ  hy  the  Liteliafitt, 
PROCEEOIKCS    IN    THE    CIRCUIT    COURT. 
The  firft  proceedingS|in  this  court  are  on  the  20th  of  June  1796    when 
Louis  Arcambal,  Vice  Confnl  of  the  French  Republic,  appear!  ih  the 
caufe  and  files  his  claim,  praying  that  the  libel  be  difmifled,  and  the 
proceeds  of  the  prize  be  delivered  up  to  him  with  damages  and  cofts. 

He  is  admitted  as  claiipant  without  any  oppoliiion.  No  further  plead- 
ings appear  to  have  taken  place  in  this  coUrt.     On  the  45th  of  June 
1706,  the  cuari  proceed  to  decree  an.the  appeal  in  thcfe  words  :  * 

^  Decreed,  that  fo  much  of  the  decree  of  the  Diftri^  Court  as  decreed 

*  thar  the  libel  he  (JiiminTed,  be  and  hereby  isafiirmed,  and  that  rherefi^ 
<  due  of  the  faid  decree  b7  and  hereby  is  revehfed — and  it  is  further  or- 

*  dered  and  decreed,  that  the  proceeds  ariiing  from  the  fales  of  the  faid 

*  brig  Perfeverance  in  the  hands  of  William  Pock,  amounting  to  5018 
i  dollars,  he  by  him  reftored  and  paid  to  Louis  Arcambal,  Vice  Conful 
5  <if  fhe.  f  reiKh  l^cpubhC;  admitted  \)j  this  court  as  claimant  in  th)a 

^caufo. 
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Iredell   and  Chase,    Jufticesy   exprcffcd  fome  doubt,    1797. 
whether  fl^ewing  the  original  to  the  Secretary  of  State,  would  >-»-v^ 

ha^vc 

«  caufc  for  the  ufe  of  the  owoersy  officers,  and  crew  of  the  armed  fchoor 

<  ner  Sarifpareil,  flrft  dedafting  ihetefrom  the  duties  paid  into  the  cuf- 
'  tom-boare  on  the  (aid  cargo,  and  the  comniiflion  on  the  Tales — it  is  fur-^ 

<  ther  ordered  aud  decreed,  ihac  t^e  faid  lii>ellants  pay  to  the  faid  Lonis 

*  Arcambal  for  the  ufe  of  the  owners,  officers  and  crew  aforefaid,  for 
^  damages  occafioned  by  the  detention  of  the  laid  monies  arifiag  from 

*  the  falcs   f  the  faid  brig  Perfeverancc  and  her  cargo  Rafter  the  deduc- 

<  tion  aforefaid)  ooo  dollars,  and  alfo  the. in (c. eft,  at  the  rate  of  fix  per 

<  cent  per  annum,. on  the  money  in  the  hands  of  the  fuid  William  Peck,- 

*  (after  the  dcditdions  aforefaid)  from  the  24ih  of  September,  1794,  to 

<  the  date  of  this  decree,  together  with  the  colis  in  the  DiftriA  Court,  aud 

*  this  court.' 

Whereupon  a  writ  of  error  is  prayed  by  Thomas  Jennings  and  John 
L.Venner,  and  allowed. 

No  afiignment  of  errors  appears  to  have  been  filed  in  the  Ccort  below, 
according  to  iaw*  ;  the  fadts  0:1  which  the  Circuit  Court  founded  ihcir 
decree,  uo  not  appear  either  from  rhe  pleadings  and  decree  itfeJf,  or  fiom 
a  ftatemcnt  made  by  the  parties  or  by  the  court. 

It  is  intended  by  the  Defendants  in  error  to  obje^  to  any  error  in  fu^ 
being  aifigncd  or  ^gued  by  the  Plaintiffs,  agreeably  to  the  2ad  fectiooof 
the  judiciary  act,  and  for  the  following reaibns  : 

1.  That  it  W-jLi  the  duty  of  the  Plaintifl's  in  error,  to  fee  that  tbc/acts 
were  made  to  appear  on  the  record,  otherwife  the  court  will  prefume 
chat  the  fac^s  found  by  the  Circuit  Court  were  fuch  as  warranted  the  in- 
ference of  JaSv,  which  they  thought  proper  to  draw  from  them.  That  on 
the -authority  of  the  cafes  of  M/  Unirtd  Statu  v  La  Vengtana^  Pintado  1/. 
Jterardy  an.i  >f'ifeart  v,  Vautky^  determined  at  the  laft  Supreme  Court,  tiiis 
court  cannot,  without  the  conf;'nt  of  the  parties,  go  into  the  examination 
of  the  evidence  annexed  to  the  record. 

2.  Tha;  the  Defendants  cannot  give  their  confent  to  going  to  a  hearing 
upon  the' evidence,  becaufe  this  matter  has  been  kept  depending  in  va- 
rious fhapes,  for  a  period  of  almofl  three  years,  at  the  mftance  of  the 
Plaintiffs,  who  Iiavc  hud  three  hvarin^rs  upon  the  merits,  ifl.  Before 
the  Governor  of  Rhode  iiland.  ad.  Before  the  Di^^ridt  Court.  3d.  Be- 
fore the  Circuit  Court. 

3.  Becaufe  the  Executive  of  the  United  States,  had  competent  au- 
thority, by  the  ufjge  of  nations  and  the  law  of  the  land,  to  decide, 
whether  or  not  there  was  ground  for  rcflitutiou  in  the  prefent  caf6  ;  and 
•whether  its  jurifdiclion  be  excluiivc  of,  orconcurrent  with,  the  judicial 
courts,  its  dccifion,  obtained  on  the  application  of  rhe  liliellants,  is  a 
bar  to  the  prefent  fuit,  and  even  if  the  Governor  of  Rhode  Ifland,  had 
no  legal  jurifdi^ion  or  cognizance  of  the  cafe,  his  decifion  ought  to  be 
final,  as  the  award  of  an  arbitrator,  or  amicable  judge,  agre^  upon  by 
the  parties. 

.  ity  neverthelefs,  the  Court  fliould  be  of  a  contrary  opinion,  the  caufe 
will  remain  to  be  examined  on  tbdevidence,  which  is  annexed  to  the  re- 
cord, and  is  tod  lengthy  to  admit  of  an  analyfis  in  this  ftatement^  and 
from  that  evidence  the  following  points  willarife. 

ifl.  j^ point  <>f  faet:  Whether  tfie  charges  exhibited  in  the  libel  arc 
fupported,  and  if  fo, 

2d.  'Iht^int  of  latu :  Whether  the  fafts  fo  ftatcd  in  the, libel  arc  a  fuf- 
•   ficient  ground  ^n  liw  for  a  judicial  reftitution. 

Upon  the  whole,  the  Defendants  in  Error  pray  that  the  decree  of  .the 
Circuit  Court  may  be  affirmed  with  cods  and  damages  for  the  delay, 

to 

•  Th  general  error  has  been  ajfgned  Jinc€  the  record  came  */.  Admitted  nunc 
pro  tunc. 
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1797.    have  been  a  fervice  of  the  procefs,  tonformably  to  the  rule,  with- 

V^vx^  out  leaving  a  copy  at  the  Governor's  boufe :  but  they  agreed 

with  the  reft  of  The  Court,  in  deeming  the  fervice,  under 

the  prefent  circumftances,  to  be  fufficient  in  ftriAnefs  of  con- 

ftru<5lion,  as  well  as  upon  principle* 

The  fervice  of  the  fubpcena  being  thus  proved,  the  Com- 
plainant was  entitled  to  proceed  ex  parti ;  and,  accordingly,  mo- 
ved for  and  obuined  Commiffions,  to  take  the  examination 
•f  witnefles  in  feveral  of  the  States. 


Clbr RE,  Plaintiff  in  Error  i^/f/trj  Harwood. 


rr^HIS  was  a  writ  of  Error  to  the  High  Court  of  Appeals,  of 
1  the  State  of  Maryland^  to  remove  the  pro^recdings  in  a 
caul?,  involving  a  conftruAion  of  the  treaty  of  peace  between 
the  United  States  and  Great  Britain^  which  that  Court  had  de* 
cidcd  againft  the  title  claimed  under  the  Treaty,  by  reverfmg 
and  annulling  a  previous  judgment  given  in  the  General  Court 
of  the  State,  in  favor  of  the  claim.  The  only  objedion  ariiing 
on  the  record,  was— whether  a  paper  money  payment  of  a  J5riV- 
ijh  debt  into  the  treafury  of  Marpandy  during  the  war,  by  vir- 
of  a  law  of  the  ftate,  was  a  bar  to  the  creditor's  recovery  at  this 
time  ?  And  the  folemn  adjudication  in  IVarc  vs.  Hylton  et  aL  ant. 
p.  199.  having  fettled  that  point,  Dallas^  for  the  Defendant  in  er- 
ror, tubmitted  the  cafe,  without  argument,  to  the  Court,  who,  in 
general  terms,  reverfed  the  judgment  of  the  High  Court  of  Ap- 
peals, *and  affirmed  the  judgment  of  the  General  Court. 

It 

to  wit,  the  lawful  intereft  of  the  -State  of  Rhode  Ifland,  Veing  fix  per 
centum  oerannmn,  on  the  balance  in  the  hands  of  the  Mar/hal  of  the 
faid  diftri^,  and  alfo  on  the  furo  of  eight  hundred  dollars  awarded  as 
d'lmaget  by  the  faid  Circuit  Court^  to.  be  computed  from  the  95th  of 
June,  1796,  the  date  of  the  faid  decr<?e. 

ASHER  ROBBINS,  >   0/  Cwvfel  w'tk 

PETER  S.  pUPONCEAU.  J   tke  V^ftndarjf, 
fkiladclfhia^  btk  Tthruary^  1796. 
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It  then  became  a  queftion,  to  which  of  the  State  Courts  the    I797« 
Mandate  (hould  be  fent,  and  what  cofts  (hould  be  allowed,  v/v^^ 

E.  and  W.  Tilghman^  for  the  Plaintiff  in  error,  contended, 
that  the  judgment  of  the  Coiirt  of  Appeals  bein^  reverfed,  it 
was  to  be  regarded  as  if  it  had  never  exifted ;  an?  ihat,  diere- 
fore,  the  mandate  muft^iflue  to  the  General  Court,  whofe  judg- 
ment was  to  be  carried  into  effed.  They  iniifted,  alfo,  that  Ae 
cofts  in  both  the  Courts  of  Mary landyzni  in  this  Court*  (hould 
be  allowed. 

Dallasj  on  the  other  fide,  ftated,  that  bv  the  asth.  fedion  of 
the  Judicial  A  A,  the  writ  of  error  was  to  nave  the  fame  effe£t 
in  this  cafe,  as  if  the  judgment,  or  decree,  complained  of,  had 
been  rendered  or  paffed  in  a  Circuit  Court,  and'  that  the  pro* 
ceeding  upon  the  reverfal  was  alfo  to  be  the  fame,  except  that 
after  once  being  remanded,  this  Court  may  proceed  to  a  hnal  de- 
cifion,  and  award  execution.  In  the  cafe,  then,  of  a  reverfal  of 
a  Judgment  of  the  Circuit  Courts  the  24th,  fcAion  of  the  Ju- 
dicial Act  provides,  that  on  reverfals  in  the  Supreme  Court, 
they  (hall  proceed  to  render  fuch  judgment,  or  pafs  fuch  Decree, 
as  the  Inferior  Court  fhouid  have  <K>ne ;  and  fhall  fend  a  fpe- 
cial  mandate  to  the  Circuit  Court  to  award  execution  diere« 
upon.  If,  therefore,  the  Decree  of  a  Circuit,  reverfing  the 
Decree  of  a  Diftrict,  Cburt,  were  reverfed,  the  mandate  would 
be  fent  to  the'  former,  and  not  to  the  latter,  and  by  a  parity  of 
i^afonine  in  the  prefent  inftance,  the  writ  fhouid  be  fent  to  the 
Court  of  Appeals,  and  not  to  the  General  Court.  The  con* 
ftruction  feems  to  be  ftrengthened  by  that  part  of  the  25th.  fee- 
tion,  which  contemplates,  that  the  caufe  might  be  remanded  to 
the  State  Court  more  than  once;— as,  it  is  not  probable,  that 
the  Court  whofe  judgment  is  affirmed,  would  require  a  fecond 
order ;  and,  it  is  lurely  proper,  that  the  Court,  whofe  iudgnient 
is  reveifed,  (hould  be  apprifed  of  tht  event.  Astocofts,^i7//(7f 
contended,  that  at  leaft  the  cofts  of  the  Court,  whofe  judgment 
was  in  favor  of  the  Defendant  in  £rror,  ought  not  to  be  char- 
ged againft  him. 

But,  BY  THE  Court:— The  judgment  of  die  Superior 
.Court  of  Af^ry/^wrf being  reverfed,  it  has  become  a  mere  nul- 
lity ;  and  cofts  muft  follow  the  right  as  decided  here. 

Let  the  Judgment  of  the  General  Court  be  affirmed ;  let  the 
cofts  in  the  Courts  of  Maryland^  and  in  this  Court,  be  allowed 
to  the  Plaintiffin  error ;  and  let  the  mandate  for  execution  iflTue 
to  the  General  Court.' 
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T?  RROR  from  the  Circuit  Court,  for  the  Diftria  oiKhodg 
jQi  Ifland.  The  cafe  was  as  follows :  On  the  loth  of 
Marchy  1792,  Brown  and  Francis^  merchants,  of  Providence^ 
in  Rhode  Ifland^  drew  four  fets  of  bills  of  exchange  on  Tho-^ 
mas  Dickajon  and  Co,  merchants,  of  London^  payable  at  365 
days  ric:ht,  to  Benjamin  Page^  or  order,  for  the  aggregate  fum 
of  ^.  3000  ftcrlina;.  Pogi  beinc;  at  Canton  on  die  28th  of 
Alarchy  1793,  cnaorfed  thefc  bills  to  f^an  Braan^  the  De- 
fendant in  error,  afid  on  the  fame  day,  as  the  agent  of 
Brown  znd  Francisy  drew  another  fet  of  bills  of  exchange,  up- 
on Thomas.  Dickafon  and  Co.  payable,  alfo,  at  365  days  fight,  to 
Fan  Braam^  or  order,  for  /♦3000  fterling.  On  the  9Ch  of 
April:,  1793,  Page^  in  the  iame  charaAer  of  agent,  drew  a  fi- 
milar  fet  of  bills,  in  favor  of  J^an  Braam^  or  order,  for  {^.  400 
fterling.  One  bill  of  each  fet  was  prefcnted  to  Thomas  Dicka- 
fon  and  G?,  in  London^  for  acceptance,  on  the  31ft  oi December^ 
1793,  but  were  then  protefted  for  non-acceptance,  of  which 
Brtnun-ixA  Francis  had  noticeon  the  iftofjuly^  1794,  though  the 
bill^  and  proteftsw^re  not  adually  returned  to  them.  The  bills 
were  again  prefented  for  payment  on  the  i^tb  ofjanuaryyi'/g^^ 
(that  is  10  days  after  they  were  ^dually  due)  and  protefted 
for  non-payment,  of  which  Brown  and  Francis  had  notice  on 
the  ifi  of  Jpri/^  1795*  This  afiion  was  inftituted  in  the  Cir- 
cuit Court  of  November  Term,  1796,  torecovrr  the  amount 
of  the  protefted  bills,  with  intereft,  oamages  and  charges ;  and 
the  declaration  contained  a  fpecial  count  on  each  bill,  toglether 
with  a*  general  indebitatus  ajfumpfit  for  40>ooo  dollars,  money 
had  and  recei^d  by  the- Defendants,  to  the  ufe  of  the  Plain- 
tiff. On  the  return  of  the  record  it  appeared,  that  Francis 
had  died  fubfequent  to  thefcrvice  of  the  original  writ;  that 
Brown  came  into  court  ,and,  after  fuixg<*fting  the  death  of 
Francisy  pleaded  the  general  iffue;  and  tliat  the  Plaintiff  h?.v- 
ing,  likewife,  fugi^efted  the  death  of  Francis  "  prayed  judg- 
ment againft  John  Brown^  the  furvivlng  Defendant.*  There 
was  no  joinder  in  liTue,  continuance,  or  other  pleading ;  but 
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immediately  after  the  above  prayrr  for  judgpienr,  the  record  T707. 
proceeds,  in  this  form:  **  And  the  fifd  Joiyt  Brszvn  madede-  v^^vx^ 
**  fault :  Whereupon,  this  caufe  being  iuijmitied  to  the  court, 
**  and  the  court  having  fully  heard  the  parties  by  their  courf*!, 
**  and  mature  deliberation  being  thereon  had,  it  is  confidcred 
"  by  th(!  court  now  here,  that  the  f:>iH  Andreal  £.  yan  Branm 
"  Houchgecfty  do  recover  againft  the  (aid  ^ohn  B.-siufty  the 
"  furviving  partner  as  aforefaid,  the  fum  of  thirty  fjur  thou4> 
**  fand  four  hundred  and  fifty  five  dollar*,  and  t^cnrv  f  ven 
"  cents  damages,  and  colls  of  fuit,  taxed  at  fix'-ecn  dollar^  and 
**  fifiy  two  cents."  To  the  record  of  r^-js  judgment,  the  fol- 
lowing memorandum  was  annexed  :  **  Ncta  Bene,  The  above 
**  fum,  as  ordered  by  the  court,  includes  the  princip.il  and  in- 
<*  tcrcft  from  the  I5ch  January^  1795,  to  the  igch  Noveml^er^ 
**  1796,  and  ten  per  crnt  da.nages,  and  twenty  nine  dollars, 
•*  and  twent*'  two  cents,  charges  of  proteft." 

Upon  this  record  the  following  errors  were  affigned,  and 
argu-d  by  Howell  and  Robbinsy  of  Rhode  IJland^  and  Dexter ^ 
of  McJfachvfittSy  for  the  P:aintifr  in  error,  and  by Marnes^  of 
Rhode  Ifiandy  and  Miffiin^  of  Pennfylvania^  for  the  Defendant 
in  error- 

ift.  That  after  plea  pleaded,  there  was  a  difcontinuance  of 
the  caufe  in  the  court  below, and,  therefore,  no  judgment  could 
be  renderetl. 

2d.  That  10  per  cent*  damages,  and  6  i>er  cent,  intcreft,  arc 
included  in  the  judgment,  where  no  damages  at  all  ought  to 
have  been  given. 

3d.  That  the  court  affcfltd  the  damages,  when  they  ought  to 
have  been  aflefled  by  a  ju»-v. 

For  the  Plaintiff  in  £rror.  ift  Error  affigned: — It  ap- 
peal's from  the  record,  that  there  was  a  difcontmuance  of  the 
caufe,  by  an  omiflion  of  the  Plaintiff  below,  and  no  verdi<3  or 
judgment  can  cure  the  defect.  The  Defendant  had  come  in, 
and^ tendered  an  iffuc  upon  every  count  in  the  declaration;  and, 
without  a  joinder  of  llTuv,  or  any  fpecies  of  replication,  the 
fUjjeeftiou  of  the  death  of  Francis^  is  the  only  thing  that  oc- 
curs bc:v/een  the  Defendant's  plea,  thus  traverfiqg  the  whole 
caufe  of  a^ion,.  and  the  judgment  a«rainft  him  by'defiuilt.  It 
does  not  appe;»r,  that  the  Plaintiff  himfelf  was  in  court ;  nor, 
indeed,  under  alt  thecircumftances  of  the  record  can  it  be  ccn- 
•clufively  afccrtained,  for  whom  jut'gment  ought  td  have  been 
given.  It  is  true,  that  by  the  courfefy  of  the  oar,  i\i^Jimiliter 
might,  perhaps,  have  been  entered  at  any  ti  ne,  while  the  caufe 
was  depending  in  the  original  jurifJifiion  ;  but  till  it  was  en- 
tered, the  Defendant  bv  pfcadinj^  had  done  every  tiling  that  law 
or  rcaft^n  could  ^xaft  from  him  ;  and  -it  is  too  late  to  ciiter  it, 
when  the  caufe  is  removed  upon  ^  writ  of  error.     In  deciding 
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1797*  ^"  ^^^^  exception,  the  Court  will  l>e  governed  by  the  law  of 
C^Y'O  Rhode^IJland^  hy  virtue  of  the  reference  mad?  in  the  34th,  fec- 
tion  of  the  Judicial  Aft,  to  the  laws  of  the  feveral  States  as 
rules  of  d/^cilion  in  trials  at  common  law,  in  the  Courts  of  the 
United  States^  where  they  apply.  But  the  law  of  Rhode  IJIand 
muft  not  be  copftrued  to  recokfiiize  any  loofe  fyftem  of  prftc- 
tice,  introduced  upon  the  principles  of  mutual  indulgence  for 
the  perfon<:l  accrtmir.oJation  of  attornies.  By  an  a&  of  the 
ftatc  it  is  dcchireH^  that  in  nil  caf^i^  f<^»r  which  the  Lestiflature 
has  made  no  po^!tiv(^provifJo^•  tho  laws  of  England  Aall  fur- 
ni/h  the  rule  of  d'cifion.  4f,  therefore,  any  cuftom,  ufage^  or 
pradbicc,  (hall  be  in  oppofition  to  an  expreis  ftatute  ofKhode 
lj}av.d\  or  where  there  is  no  ftatute  on  the  fubj  'fi,  if  it  fhali 
oppugn  trie  principles  of  the  con^mon  law  of  England,  it  is 
voiJ,  and  ought  to  bfe  difregarded.  In  the  preL-nt  inftance, 
there  is  no  expreft  ibtute;  but  the.  difcontinuarce  is  fatal  at 
common  law  5  and,  therefore,  fatal  by  the  law  i^f  Rhode  IJIand. 
There  can  be  no  judgment  by  default,  after  an  appearance, 
much  lefs  after  pleading  \\>\xt  the  PlaintiiF ihould  have  enter- 
ed the ^ml/lur^  and  then  he  would  have  been  entitled  to  make 
out  his  cafe  bcfjre  a  jury,  whether  the  defendant  attended,  or 
not,  to  fupport  his  plea.  As  the  record  ftands  it  cannot  be  un- 
derstood what  was  tried,  nn  ifluc  in  fad,  or  a  demurrer  in  law.* 

•aA  Error  ajfgned.  By  the  law  of  Rhode  ljland^\  it  is  de- 
clarc.o\  "  that  when  any  till  or  bills  of  exchange  (hall  be  re- 
**  ttirnrd  from  any  parts  beyond  fea,  duly  protefted  for  non- 
**  rcceptance,  or  non-payment,  the  perfon  or  pcrfons  to  whom 
^^  the-f^me  yi^%  (or  were)  payable,  (hall  he  entitled  to  have  and 
V**  recover  of  the  drawer  or  drawers,  endocfcr  or  endorfers  of 
**  the  hilj  or  biHs  of  exchange,  ten  per  f/«r*  damages,  over  and 
**  a*H>ve  tile  principal  fum,  for  which  fuch  prHelled  bill, 'or 
,  "  hills  of  cxchanse  fo  protefted,  was  or  were  drawn,  and  alfo 
"  lawful  intei  eft  from  the  time- fuch  bill  or  bills  of  exchange 
"  fo  protefted,  were  purchufed,  until  final  judgment  for  the 
**  fame  be  obtained,  and  aifo  Itgil  charges  of  protcfting  faid 

•  Pathisov,  Ji^'ee.  I  fliciU  ccrtaintjr  cofvfi4er  myfelf  bouiid  in  fome 
r^ts,  by  ihe  prafticcof  the  State  Conns  ;  ami,  thcrfforc,  1  wl(h  logct 
a  |»»'i«f^ical  rxpofttion  of  the  ftututc,  to  afccrtam  tvhechrr  the  judgment 
by  ddnnW  can  be  roiirideri;d  at  );ord  for  iiuthing,  afier  ibcre  hat  been 
ftichHdircontinnarcc  ;i9  t)iie  prcfi.n:. 

Chasp,  Jtijiir*,  {  Oial!  be  governed,  in  forming  my  opimon,  hy  what  the 
common  law  fay*  mull  be  ibe  eff^^  of  a  jud-;m<tnt  bydefaiiit ;  withoat 
re;:ftrding  thepraAice  of  the  State.  If,  indeed,  the  praAicc  of  the  feve- 
ra)  States  were,  in  evef7  cafe,  to  b?  adopted,  \ve  (hould  bf  iuvolved  in 
ao  endlefs labyrinth  of  falfe  condrudtiont,  and  id)e  fo.tms. 

f  "  At*  act  fr^  afcertaining  damages  bp#n  protefted  billt  of  exchange,** 
origina^.Y  p'ii  ed  in  the  y.«.»r  1703,  butiucluded  in  the  ruvifcd  Code  of 
r%:;ode  lifand  Law  (1776)  p9ge  19. 
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**bill  (or  bills)  with  cofts  of  fuit.*'  It  is  agrecKl)  that,  under  l^()^• 
this  law,  damaget  might  have  been  recovered  upon  the  proteft  Kt^tr^r\J 
for  non-^acctptaKce  merely;  but  tK<^n  the  bills  and  piotcft  for 
non-acceptance,  muft  have  been  returmd  in  a  reafotiabic  tinic  j 
whereas  they  were  not  returned  till  a  year  had  clspfcd ;  the 
bills  were  protefted  for  nan-pay nunt;  and  in  point  of  fa^l, 
it  is  conceded,  that  the  adion  is  brought  upon  the  proteft'  for 
noh-payiHent,  and  not  upon  the  proteft  for  non-acccp.unce. 
The  notice  of  the  non-acceptance  wilj  not  ^  altrr  thd  cafe ;  for 
the  bills  with  the' proteft  (hoiitdhave  been  returned  to  the 
drdwen,  fo  as  to  put  it  in  their  power  to  taice  them  u]>,  and  to 
purfue  rheir  remedy  over  aeainft  .tW4lraweC|  in  en fc  he  had 
their  affe£ls  in  his  hands  at  the  time  of  proteft'.  Then  confi- 
dcring  the  cafe  upon  the  proteft  for  iioii-piayT.ent,  no  damiiges 
ought  to  be  allowed,  unlefs  the  bills  Were  ilulyijroUjfed\  and  it 
appears^  from  thePlaintiff^s  own  (hewing,  that  they  were  not 
protefted  for  ten  days  after  they  had  become  payable,  which  is 
i^ot  fo  foon  as  it  might  have  been  from  the  nature  of-the  ciife, 
or  as  it  ought  to  have  been  according  to  the  law  of  merchants, 
by  which  only  three  days  grace  are  allowed*  It  is  trii?,  that 
this  proteft  may  bp  in  time  for  one  purpofe  at  comipon  law, 
for  inftance,  .to  maintain  an  a<3ion  agjiiift  the  drawer^  who  had 
noaflecs  in  the  hands  of  the  drawee,  at  the  time  of  prottftj 
and  yet  the  bills  fliall  not  be  dremed  duly  froufied  for  another^ 
purpofe,  by  ftatute,/or  inftanoe,  to  entitle  the  payee  to  recover 
damages. 

It  will  be  urged,  however,  that  the  allowance  of  damages, 
only  appears  bythe  nota  bene  fubjoined  to  th^  judgment  of  the 
court  below,  and  that  this  ought  not  |o  be  taken  into  conflder- 
ation  as  ywirt  of  the  record.  But  whrft  ccnftitutcs  a  record,  is 
a  very  different  thing,  in  different  ftatcs.  The  mode  of  ftating 
thejudgment,  or  the  rea  fons '  for  ir,  will,  like  wife,  admit  of  great 
latitude  and  diverfity.  If  the  purport  of  the  ncta  hem  had  been 
incorporated  with  the  judgment,  there  would  have  been  no 
ground  for  cavil ;  and  where  is  the  fubftantir.l  diftcrence,  whe- 
ther thejudge  delivers  the  explanation  himfclf,  or  dirc£^s  it 
(which,  for  aught  that  appears,  may  be  the  fa  A)  to  be  entered 
by  the  clerk  ?  If  the  court  had  confined  its  view  to  the  mere 
fbrmal  part  of  the  record  in  the  cafe  of  Bingham  PlainiifF  in 
error  verfus  Cabotj  {anU  p.  19.  )  the  ground  ofrcverfing  the 
judgment  below  could  never  have  appeared ;  and  if  the  nota 
bene  irreverfed  here,  it  cannot  be  determined  what  has  bceu 
tried  by  the  cou";-*^  below.  But,  after  all,  the  allowance  of  dama- 
ges muft  necefTarily  be  inferred  from  the  record,  independent 
pf  the  nota  bene.  1 'bus,  the  declaration  fcis  forth  and  demands 
the  principal  inte reft,  toft  and  damages,  accruing  by  viiiuc  of 
certain  bills  of  exchanges  and  the  dvmaud   being  rcuucibk'  to 
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1707  certainty  by  figurts^  this  court  can  follow  the  court  beloWy 
^y^  and  by  mere  calculation,  from  data  exifting  on  the  r^rcdrd, 
correct  any  error  that  has  been  co.-?  mitted.  Since,  then,  thsre 
is  a  judgment  for  more  than  the  principal,  intereft,*  and  coib 
upon  the  bills  of  exchange,  the  furplus  muft  be  error ;  and  the 
nota  bene  only  ferves  to  explain  how  that  furplus  has  arifcii. 

3^/.  Error  ajjtgned.  The  damages  ought  not  to  have  been  - 
aflefled  by  the  court..  It  is  admitted,  that  where  a  demand  ap- 
pears to  a  csruiaty  upon  the  record,  or  may  be  reduced  to  a 
certainty  by  the  ufe  of  figures,  the  court  may  itfeif  make  the 
calculation,  or  refer  it  to  the  proper  officer  to  be  done#  3  Leon* 
213.  I  Hen.  Black  541.  If,  therefore^  the  declararionr  had  de^ 
manded  nothing  more  than  appears  on  the  face  of  the  rills, 
the  prefent  exception  could  not  prevail;  becaufc  the  fptcific 
ium  to  be  adjudged  might  be  conclufively  afcertained  by  ad- 
ding, upon  a  fimplc  procefs  pf  figures,  the  amount  of  the  inte- 
Teft  to  the  principal ;  though  ^ven  that  doctrine^has  besn  con- 
troverted in  a  very  recent  Cafe.  4.  T.  ^f^.,275.  But  the 
demand  is  not  only  for  the  principal  and  intcrcft,  but,  Jikcwife, 
for  damages,  which  are  altogeth<';r  uncertain;  depending  up- 
on the  fa£l,  'fhat  the' bills  have  been  returned  duly  protefted; 
and  that  faft  involving  a  conplicatcd  invcftigation  into  the  pe- 
riod of  the  return,  as  well  as  into  the  time  and  mode  of  proteft. 
£vea,  indeed,  with  refpe»ft  to  the  intrreft,  a  fmSar  uncer- 
tainty arifcs  under  the  provifion  of  the  Rhode  Ifiand  law ;  fmce 
intered  is  to  be  allowed  from  the  time  of  purchafing  the  bills; 
and,  therefore,  the  time  of  purchafing  the  bills  was  a  fad:  to  be 
afcertained,  before  asiy  calculation  could  be  made.  But  excltu 
five  of  thefs  points,  neCsrilarily  conneded  with  the  bills,  the 
Defendant  under  the  general  ifTu?,  which  he  had  tendered, 
was  entitled  to  bring  a  great  variety  of  matter^  into  his  de- 
fence. As  there  is  much  divcrfity  in  the  laws  on  this  fub- 
jec>,  fome  all.»\vi::g  20  per  cent,  others  only  10  percent 
di^mpge^s,  nnd  finne  no  fpeciHc  d^ma^es  at  all,  the  place  of 
drawin>  the  bills  may  be  material.  Nor  can  it  be  faid,  that 
the  judgment  by  default,  even  if  it  had  been  regularly  entered, 
would  admit  all  that  is  demaiKied  in  the  declaration;  it  admits 
thtf  caufc  of  aiSl.ic^n  as  ttated,  but  does  not  admit  the  quantum 
of  ihe  demand.  The  Defendant  might,  therefore,  have  (hewn 
un  eiKiocfei.'irut  after  the  biils  werediuionored,  and  a  fubfequent 
paymeiifjon  the  principle  l.iidduwn  in  Termlieport^i2,  for,  an 
cndorfen^ut  in  luch  cafe  is  not  conclufive  again^  the  drawer, 
•a.  M^d. 

it  is  hot  c:nitc:n.ied,  tha.,  under  the  principles  of  the  £ngli(h 
law,  or  chi  uuige  of  New  England,  the  form  of  a  writ  of  en- 
quiry is.  indifp:'Mfal>le,  to  afceriain  damages  upon  every  judg- 
rnen:  by  dciault  s  but  wherever  •matters  of  fa^  can  beVepara- 
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ted  from  matters  of  law,  it  will  be  ;lgreetl  to  be  a  general  and  1 797. 
favorite  practice,  to  allot  the  niTcf^incnt  of  damages  to  a  jury.  v«^-v*^ 
The  ancient  auchoritits  arc,  it  is  true,  exceedingly  crude  in 
relation  to  the  diftribution  of  jurifdiSion  between  judges  and 
juries^  but  we  have  received  the  doclripe  in  its  modem,  per- 
fjft,  ftatc',  and  as.fuch,  arc  deeply  imerefted  in  adhering  to  it. 
So  forcible  is  the  modern  exaix».plc  of  the  EngUJh  courts,  that 
the  judges  have  refufed  even  to  value  foreign  money;  4  T» 
Rep.  493 ;  and  a  motion  for  ceferring  a  bill  of  exchange,  drawn 
'.  for  Irijh  lierling,  to  the  mafter,  in  order  to  fee  what  was  due, 
for  principal  intereft  and  cofts,  has  been  recently  rejcfled  in 
Wejtmlnfter  Hall.  5  T.  Rep.  87.  It  is  her^,  indeed,  to  be 
remarked,  that  the  bill$  or  exchange,  in  the  prefent  indance^ 
were  drawn  for  Britijh  fterling  money;  which  is,  furely,  as 
much  to  be  denomindtci-  forv  ii^n  money  in  an  AmericaTt  court, 
as  Irtjh  iisrling  can  be  fo  denominated  in  2^  Engti/b  couit.* 
Bcfid.'S,  it  is  to  be  confidered,  that  in  England  daniages  are 
cbmpenfaipry  ;^^  while  in  Rhode  I/land,  in  m  >lt  of  the  other 
fiates  in  the  ITnioh,  and  in  many  fiH-eign  countric<:,  damn^xe^ 
are  in  the  nature  of  a  pensd  fum,  given  by^;«tute;  and  hot  a 
fclitarv  authority  can  be  produced,  where  ar.y  court  hiis  refer- 
red a  oill  of  exchange  to  the  Prothonotary,  to  add  by  way  of 
damages,  any  fum  beyond  the  precifc  corr.p'itation  of  intereft. 
The  doArine  having,  then,  been  ihus  fettled  in  Englandy  th j 
t|ueftion  arifss,  whether  thcftatutcs  oi  Rhode  IJiaud  ru*^e  m«dc 
any  difference  in  the  common  law  ?  By  tl^e  ;.£V,  regulating 
the  proceedings  in  the  courts  of  that  State  {page  S9*)  *^  '^  P^Q- 
vt-ied,  "  That  in  all  cafcs^  jK)th  .at  the  infvMior  and  faperior 
••  courts,  where  judgment  ih.ill  pnfs  by  drfauit,  diicuntinuHnce, 
**  nihil ^city  nonfum  informatuSyOv  demurrer,  where  car,  ages 
^  are  to  be  enquired  into  and  sfl'eired,  damages  (k2ll  be  enquir- 
"  ed  into  and  aflefled  by  the  ceurt,  or  otherwife,  hy  a  writ  of 
•*  enquiry,  at  the  difcretion  of  the  courts."  This  provifioii 
may  be  regarded  in  two  points  bf  view ;  ift,  Confideririg  it, 
upon  the  ground  of  the  oppoiite  conilriidtion,  whether  it  fur* 
nifhes  a  rule  for  the  Federal  Court>.,  from  which  they  can  de- 
rive any  new  authority  ;':rnd  2d.  Confiderinn;  it,  upon  the 
i round  of  our  conftruciion,  whether  the  afleflment  of  ihc 
amages  ought  not  to  have  been  referred  to  a  jury,  ift; 
On  the  firftof  thefe  grounds  of  confideration,  there  is  no  key 
*to  an  explanation,  but  the  adt  of  Congreis ;  which  declares 

"that 

•  Patieiok^  Jitfiice^  The  vjiluc  of  foreign  monej,  cenerally  fpcak- 
ioKy  is  uncertain ;  but  it  may  be  rendercU  certain  by  adopting  the  coin 
.aui  fixin^;  its  value  by  ijvir.  There  was  a  rcfolution  of  Congrefs 
adopting  the  pound  fterling  and  fixing  its  Value  in  dollarf:  and  the  va* 
Yye  of  the  principal  foreign  coins  has  been  fixed  by  an  act  of  Congrefs 
(of  4ih  Auguftj  1790,  f,  j6*  p«  330.)  fo  far  as  relates  to. the  payment  of 
duiies* 
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1 797*  ^  that  the  laws  of  the  feveral  States,  except  where  the  Conftitu- 
i^v^^'  *'  tion,  treaties  or  ftatutes  of  the  United  States  (hall  otherwife 
^  require  or  provide,  {ball  be  regarded  as  rules  of  decifion  in 
"  trials  at  common  law  in  the  courts  of  the  Unitid  States^  in 
^  eafes  where  they  apply.'*  Now,  though  this  is  an  adopiion  ' 
of  the  laws  of  Rbods  Ijlandj  where  they  apply,  it  cannot  be 
confidcred  as  a  recognition  of  all  the  modes  of  praAice,  which 
may  have  been  intrcK^uced  to  determine  the  rights  of  a  party ; 
compiling  the  Federal  Courts,  whatever  may  be  the  extrava- 
gance of  thofe  modes,  to  be  in  all  refpjdls  as  erratic  .as  the 
courts  of  the  States.  For  inftance;  though  where  the  Siatc 
.  law  regelates  the  defcent  of  real  property,  the  Circuit  Court 
muft  decide  conformably  to  the  Ux  loci  ;  yet  if  the  Sutc  Le-* 
g:iflature  had  inftituted  the  ordeal,  or  trial  bv  battle,  toafcertain 
who  \\*z%  the  right  heir,  the  Judgesof  the  Circuit  Court  would 
not,  furely,  ere£t  themfelves  into  fuch  a  tribunal,  ux^d  prefide  at 
fuch  a  mockert^.  If  the  Federal  Courts  ihould  attempt  to  alter 
thr  fundaoienta!  laws  of  defcent,  the  citizens  of  Majfachufetts^ 
or  Rhode  Ifiind^  would  have  reafon  to  complain,  and  the  com* 
plaint  would  certainly  be  heard ;  but  if,  difdaining  to  fandify 
the  errors  of  cltrks,  and  the  blunders  of  yearlings  (to  whom  too 
often  the  bM/inefsof  keeping  Wd  making  Up  a  record  is  con- 
fided) the  Federal  Courts  (hould  difcountenance  and  rejed  the 
errors  and  irregularities  of  the  praiSlice  of  the  Slate  Courts, 
every  fuitor  would  gratefully  acknowledge  the  obligation. 
There  is,  perhaps,  occafion  to  lament,  that  errors  in  juijfpru- 
dence  hav,etoo  long  kept  the  citizens  of  the  Eaftern  States  in 
darknefs,  rgnorant  of  their  rights  and  duties  \  and  it  is  one  of 
the  beneficial  confequpiices,  that  may  bcf  fairly  expected  fro^ 
the  eftabliuimcntof  the  national  government,  that  fuch  amend- 
ments will  every  v/here  be  introduced  into  the  practice  of  the 
law,  as  are  confident  with  fubilantial  juitice,  legiilative  a&s, 
and  ancient  ufaaes,  approved  by  experience^  or  favored  by  local 
pccuUarities.  Fake  the  law  and  pra£Ucc  of  Rhode  Ijlatid^ 
however,  tobe  fuch  as  ihky  are  defer ibtd  by  the  oppofite  coun- 
frl^.ibev  cannot  prevail  over  an  exprcfs  law  of  Congrefs.  In 
this  cafe,  there  can  be  no  denial  that  the  plea  tendered  an  ifliie 
in  fa£l;  and  all  trials  of  ifTucs  in  fact  muft,  *fays  the  judicial 
act,  be  by  jury.  2d.  But  it  is  not  neceflary  to  inlift  further  on 
this  ground>  fince  a  true  conftru£lion  of  the  Rhode  IJland  law 
itfelf,  muft  give  the  aiTcflment  of  damages  to  a  jury.  The 
law  fays  that,  in  certain  cafes,  "  damages  fliall  be  enquired  into 
and  afleflcd  by  the  court,  or  otherv/ife,  by  a  writ  of  enquiry,  at 
the  difcreti'on  of  the  courts**  If,  then,  difcretion  here  means  a 
found  legal  diicretion,  and  not  mere  will.  Whim  and  caprice,  it 
muft  be  applied  to  a  difcernment  and  cbrrefponding  allotment 
df  the  cafes,  in  which  the  law  authorifes  a  court  to  fix  thequali- 
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turn  of  diebt,  and  in  which  it  demands  the  interference  of  a  jury  1797. 
for  the  afleirment  of  damages.  Theoppoilte  conftruction  leads  v-^-v-^^ 
to  the  abfurdeft  cor.fequences.  The  Judge  might,  at  pleafurc, 
fubmit  a  promiflbry  note  to  a  jury  for  the  meic  c;{lcuLtion  of 
incereft ;  and  undertake  himfelf  to  aflefs  the  damages  in  an  ac- 
tion for  a  libel,  when  judgment  has  been  given  on  demurrer 
for  the  Plaintiff*.  In  the  latter  inftance,  he  would  be  obliged  to 
try  the  truth  of  the  allegation  and  the  credibility  of  the  witncff. 
es,  and  to  decide  the  extent  of  the  injury  which  the  libel  ha^ 
produce<jl;  and  if  a  judgment  thus  prepofteroufly  rendered 
fliould  be  brought  hither,  this  cofirt  would  be  bound  to  affirm 
it :  But  there  is  furely  no  cafe,  confidently  with  the  fcope  of 
the  judicial  ad,  where  the  Circuit  Court  can  decide  a  point  of 
law,  without  aflfording  an  opportunity  upon  the  record,  for  its 
being  examined,  affirmed,  or  reverfed  on  a  writ  of  error.  In 
equity  caufes,  it  is  provided,  that  the  fa£ls  on  which  the  decree 
of  the  Circuit  Court  is  founded,  (hall  be  made  to  appear  upon 
the  record;  and  in  common  law  caufes  the  principle  equally 
applies,  that  a*  Judge  ought  not  to.  be  allowed  to  travel  over 
ground,  where  he  can  never  be  traced.  Then,  if  the  difcretion 
mentioned  in  the  Rhode  I/land  ad  is  a  legal  difcretion  toafccr- 
tain  the  diftributive  jurifdidion  between  Judges  and  Juries, 
and  not  an  authority  for  the  former  to  blend  and  ufurp  the 
powers  of  the  latter  i  and  if  the  Judges  in  this  cafe  have  decid- 
ed what  the  Jury  ought  to  have  afTcucd  ;  it  is  an  error  in  point 
of  law,  which  this  court  i^  competent  to  corred.  Whatever 
may  be  the  pradice  of  the  lawyers  of  Rhode  IJland^  it  is  but  a 
conftru£lion  of  the  law,  and  not  the  law  itfelf ;  and  if  it  is  an 
erroneous  conftrudion,  this  court,  fo  far  frdm  being  bound  to 
adopt,  is  bound  to  rejed,  it.  Nor  is  the  error  cured  by  any 
ftatute  of  JeofFaile.  The  cafe  from  7  Vin.  Ahn  p.  308.  pL  24. 
only  ihews  that  the  want  of  a  formal  writ  of  error  was  cured, 
where  the  damages  appeared  to  have  been,  in  fad,  afllfled  by 
a  jury:  but  there  is  no  rtafon  in  the  cafe  itfelf,  or  in  thccafiN  * 
there  cited,  that  if  damages  had  not  been  aflcfled  at  all,  oF  had 
been  .afleflcd  by  an  imprope/  tribunal,  the  error  would  not  be 
fatal. 

For  the  Defendant  In  error,  ift.  Error  affigned.— It  will , 
be  proper  to  pre.r.ife,  on  general  principles  that  great  difficul- 
ties muft  have  ariien  in  organifing  the  Federal  Courts,  fo  as  to 
'prc'vent  an  injurious  cl-iOiing  with  the  jurifdidion  and  pradice 
of  the  various  State  Courts.  From  thefc  difficulties  there 
could  be  found  no  other  mode  of  efcaping,  than  by  adopting, 
for  the  government  of  the  Federal  Courts,  the  fame  law  and 
pradice  that  prevailed  in  the  ref))cdive  States,  in  which  thofc 
courts,  from  time  to  time,  cxercifed  their  fundions.  The  po- 
licy of  the  meafure  was  likewii'e  fupported  by  its  tendency  to 
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1797      ^^^^  *^  "^w  government  fit  eafy  on  the  public  mipd,  and  to 
_^^^^^>  facilitute  the  adrniniftration  of  juftice  thruutrhout  the  Uiiion. 
Forj.afs  the  lawiind  forms  of  the  refpcdtive  State  CourtsJiad 
been  adopted  in  order  to  accompljfh  fubftantial  juUlce,  accord- 
ing to  the  peculiar  and  local  circuT»ftanccs  of  each  State ;  and 
as  the  people  were  content  under  the  operation  of  thofe  muii- 
cipa)  reeulations  ;  it  was  naturnl  to  prtfutie,  that  by  adopting 
thcfa^ne  rule  for  the  Federal  Courts,  the  fame  falutary  efn-d 
would  be  produced.     Bat,  on  the  other  hand,  it  is-obviour  that 
any  projeft  for  a  t^eneral  fyftem  of  jurifp'-udcrnce,  co-cxt-i.nve 
with  the  Union,  could  only  have  engendered  difcontciitF,  and 
muft  have  been  abortive.  To  have  attempted  a  theory  of  law  and 
practice  entirely  novel,  wouldhavc()pcafionedendlefs  perplexity; 
and  to  have  fuperfrded  the  fettled  praSice  of  fome  States,  in  or- 
der to  introduce  t'e  pratfViq^of  others  j  to  compel,  for  inftance, 
the  lawyers  of  Majfachufitts^  to  ftudy  ?nd  enforce  the  pra<Sice 
of  the  lawyers  of  %outh  Larclina^  would  have  occafioned  cnd- 
Jefs  jealoufy  and   inconvenierce.     From  thcfe  cbnfiderations 
the  Congrefs  wifely  ena<Sled,  **  That  the  laws  of  the  feveral 
"  Stete*;,  except  where*  the  conftftution,  treaties,  or  ftatutcs,  of 
**  the  United  ShitesfhzW  other  wife  require  or  provide^  ihall  be 
^  regarded  as  rulc<  of  decifion  in  trials  at  common  law  in  the 
"  courts  of  the  United  States^  in  cafes  where  they  apply."  This 
adoption  of  the  State  Uws,  extends  as  well  to  the  unwritten,  as 
to  the  written  law  ;— ro  the  law  arifing  ffom  eftabliflied  ufage 
and  judicial  determinations,  as  well   as  to  the  law  created  by 
pofitive  a£ls  of  the  I>gjfl4tur-e.     And  the  ad  for  regulatifig 
proccfs,  in  language  equally  general  adopts <^  in  each  State  refpec- 
"  tively,  fuch  forms  and  modes  as  are  ufed  or  allowed  in  the 
'  "  Supreme  Courtsof  the  fame*."     The  only  queftjon,  there-, 
fore,  toafcertain  the  lethal  cox  rectncfs  of  the  prefent  record,  is-;— 
what  are  the  laws  and  modes  adopted  by  the  State  of  JRhode 
Iflann^  iVi  relatic^n  to  the  controverted  points  ?  .  It  is  imn  ite- 
rial,  how  hkv  the  anfwer  (hall  t>e  inconfiftent  with  Icertain  dogma 
of  the  Englijh  common  law,  or  at  variance  with  the   munici- 
Pa\  regulations  ot  any  other  State;  it  is  enough  to  (hew  that 
fuch  hre  the  laws  and  modes  of  Rhodn  IJland^  and  that  they  are 
competent  to  all  the  purpofes  of  juftice. 

With  rctped,  (hen,  to.  the  aflicnment  of  error,  becaufe 
there  w^s  a  difcontipuance  of  the  fuit,  a.  reference  to  the  uni- 
form pru\&\cc  of  Rhcde  IJI^rndj  muft  furnifli  a  decifive  refuta- 
tion. Hoth  in  the  Court  of  Comi^on  pleas,  and  the  Superior 
Court  of  that  State,  the  Court  proceeds  to  call  the  panies  in 
the  adions  depending  on  the  Docket.  If  either  party  ncglefls 
to  appear^  in  whatc^ver  ftate  of  the  pleadinj^s,  his  non-appearance 

*•  See  the  acls  of  iht  29tli  of  $eprembf  r'1789,  aed  8th  of  May,  179s.' 
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is  noted  by  the  clerk,  and  judgmtot  is  rendered  for  the  other  1797. 
party.  It,  as  in  the  prefent  i^ance,  a  plea  has  been  pleaded  ;  ^^^>rsj 
and,  on  csJling  over  the  Docket,  the  Plaintiff  appears,  and  the 
Defendant  do^  not,  the  judgment  is  entered  for  the  Plaintiff 
without  regarding  the  plea.  If,  on  the  other  hand,  the  Defen- 
dant had  appeared,  and  the  Plaintiff  had  not, Judgment  would 
have  been  entered,  in  favor  of  the  former,  (or  cofts.  But,  if 
both  had  appeared,  whenever  called  by  the  Court,  xhtfimiliter 
could  be  entered  at  any  time,  and  it  is  ufual  to  enter  it  at  the 
time  of  qualifying  the  Jury.  Even,  however,  where  an  iffue 
has  been  regularly  joined,  the  Court  never  proceed  to  try  it, 
unlefs  both  parties  appear;  but  enter  judgment^  as  above  ftated^ 
againft  the  delinquent.*  Thus,  it  is  plain,  that  the  non-atten- 
dance of  the  Defendant,  is  confidered  in  the  praftice  of  Rhiie^ 
Ifiand  as  an  abandonment  of  his  plea :  Nor  is  the  pra£tice  with- 
out fanction  from  the  books  of  Englijh  law ;  which  fhew  how 
a  ckparture  of  a  party  in  delpite  of  the  Court,  will  be  recor- 
ded, and  how  in  almoft  any  ftage  of  a  fuit,  it  may  be  ;i  ground 
for  rendering udgment  againft  him.  7  yin.  Ahr:page  450.  pi. 
3.5.  II.  Ibiaip.  J^JZ'pl*  I0«  Ibid. p.  ri4^pL  I9.  Uid.p.^j6* 
pL  7.  lb.  p.^Sy.pl.  2.  I.  Stra.  267.  It  is  material,  too,  that 
the  judgrhfnt  is  exprefsly  rendered  upon  the  Defendants  making 
default.  5  Com.  Dig.  II. 

2</»  Error  ajftgned.  The  allowance  of  damages  only  appears 
on  the  nota  bene  annexed  to  the  record,  whidi  was  an  act  of 
fupererogation  on  the  part  of  the  clerk,  and  ought  to  be  trea* 
,ted  as  mere  furplufage.  If,  however,  the  Court  were  right  in 
affefllng  the  damages  themfelves,  the  affcffment  (lands  in  the 
place  of  a  writ  of  enquiry;  and  fu  rely  the  principles  on  which 
a  Jury  give  their  verdict,  can  never  be  the  foundation  for  a 
writ  of  error.  Bills  of  Exchange  and  Protefts  ar«  coeval  with 
the  13th,  century;  and  from  the  time  of  introducing  a  Proteft 
to  the  prefent  day<  its  only  ufe  has  been  to  enable  the  drawer 
of  the  protefted  bill  to  take  his  funds  out  of  the  hands  of  the 
Drawee :  but  if  no  funds  were  in  the  hands  of  the  drawee,  then 
the  fate  of  the  bill  muft  have  been  anticipated,  no  injury  can  be 
done  to  the  drawer,  and  no  notice  will  be  neceffary.  It  is  true, 
that  if  the  Drawee  had  failed  with  effects  in  his. hands,  between 
the  time  of  the  bills  becoming  due,  and  the  time  of  proteft,  the 
Drawer  would  be  difcharged  from  any  refponfibility  to  the  hol- 
der of  the  bills  ;  but  this  fact,  operating  as  a  difcharge,  muft 
be  proved  on  the  part  of  him,  who  wifties  to  take  advantage  of 
it;  fince prima facifj  whatever  may  be  the  da«eof  the  proteft^ 

*  At  the  rnf,gcfk\on  of  ibje  Courts  Af».  Barftei  reduced  thisftatement  of 
ihc  practice  oC  R/to^i^^-I/huil  to  tht  forni  of  a  ctriificaie,  and  filed  it  in 
tbeClerk*s  Office. 
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t7Q7*  the  drawer  is  refponfible  fof  the  amount  of  the  bills.^  Ld.  Rajf* 
mond  12  Mod.  15*  Show.  317  C>f.  B.  ofE.  9.  i  Term  Rep.  405, 
Dong.x^^.  654.  But,  independent  of  this  general  principle,  the 
bills  were  duly  protejled^  in  time  and  manner,  according  to  the 
law  of  merchants;  arfd  as  the  Rhode'l/land  act  does  not  de- 
fig4iate  any  particular  procefs  of  proteft,  that  law  muft  have 
been  contemplated  as  furnifliing  a  ruic  to  decide  the  aueftion* 
It  is  manifeft,  then,  from  all  the  authorities  as  well  as  from  the 
reafon  of  the  cafe,  that  in  order  to  be  duhr  protefted  according 
to  the  law  of  merchants,  it  is  not  neceflarv  to  be  done  within 
the  three  days  of  grace,  or  any  other  (pecinc  term.  Thenifan- 
ccs  on  Bills  of  Exchange  difier,  in  different  countries ;  and  the 
cafe  in  Showers*  Reports  p.  proves  that  a  bill  may  be  duly 
protefted  even  30  days  after  it  has  become  due,  if  the  drawer 
does  not  (hew,  that  he  has  fuftained  fome  damage  by  the  delay. 
jd.  Error  ajigned.  it  may  be  thought  by  fome  to  be  a. 
fubjcd  for  regret,  that  Rhode  Ifiand  has  not  difcovered  the  fu- 
pv .  ior  merits  of  the  fyftems  reftmg  on-the  Englijb  common  law, 
or  invented  by  the  jurifprudential  (kill  of  her  fifter  ftates;  but, 
a«  it  has  fo  happened,  it  will  not  be  difputed,  that  within  her  ju- 
rifdlAion  whatever  is  her  law,  and  not  what  is  the  law  of  other 
countries  or  ftates,  muft  furntih  the  rule  for  decifion.  On  the 
c^fts  in  which  the^eexifts  a  necefTity  of  employing  writs  of  en- 
quiry, the  diverfity  of  theory  and  praSice  has  been  great,  at  dif- 
ferent periods  of  juridical  hiftory,  and  at  different  places,  in- 
fluenced by  the  principles  of  the  Briti/h  laws.  In  fome  of 
the  States,  writs  of  enquiry  are  executed  on  every  occaiion, 
even  to  fix  a  mere  computation  of  intereft,  but  in  New  En^ 
gland^  and  f^fpecially  in  Majfachufetts  and  Rhode  Ifiand^  a 
writ  of, enquiry  never  iflucs,  but  at  the  requeft  of  the  par- 
ties, or  by  the  difcretion  of  the  court,  in  whofe  prefcnce  it  it 
invariably  executed.  No  language  can  be  more  forcible  to 
exclude  the  oppofite  conftru($ion,  than  the  language  of  the 
Rhode  IJland  aft,  which  declares,  **  that  in  all  cajes  where 
judgment  (hall  pafs  by  default,  &c.  where  damages  are  to  be 
enquired  into  and  aflcfled,  //  Jhall  be  done  by  the  court y  or 
otherwif(t,  at  their  difcretion."  The  praftice  founded  on  this 
law,  and  co-eval  with  it  in  commencement,  furniflies  the  beft 
expofition.  Thus,  the  judges  affign  a  day  after  every  term, 
to  aflefs  damages  in. defaulted  cafes;  and,  nowever  piepofte- 
rous  it  may  be  ddcmcd  by  thofe  who  praftice  upon  another 

plan^ 

•  CHA5t,  Jttfirf,  '  Y©n  frirrly  need  not  labour  that  point.    The  Draw 
rr  would  not  be  anfvrerable  for  anything — not   for  the  prinei|>al  and 
ofcourfe,  not  fbr  the  damagrs, — if  the  Payfc  bad  not  ddne  bis  duty: 
'hut  what  difcharges  ^be  Drawer,  be  is  fnrely  bound  tofhew,  and  not  hU 
adverfaiy. 

DixTtif.  This  i^not  Che  ground  of  our  argument : — we  contend  that 
the  Pajee  is  not  entitled  to  damages  under  a  pofttive  law,  becavfe  the 
Bills  bftve  not  been  Jm^f  fmtfitd  wiibio  the  meaning  of  the  law. 


SupRlMB  Court  of  the  United  Statei.  355 

plan,  it  is  not  the  lefs  true,  that  they  conftantly  cxcrcifc  the     ,-g^^ 
power  of  aflcflmeiit  in  trover,  in  cafes  of  fpecial  contraft,  an^  v^w^ 
evert  in  anions  of  dander.     Suppofe  that   the  ftaiute  bul  faid, 
in  explicit  terms,  tnc  vuurc  fliall  aflTefs  damages,  and  not  a  jurv, 
could  a  writ  of  inquiry  be  iflued  ?  And  if  the  Legiflature  could 
give  the  jurifdi£lion  to  the  court,  the  uniform  conftruAlon  chat 
Acy  have  given  it,  except' where  a  writ  of  enquiry  is  awarded 
by  their  own  difcretion,  or  reciuefted  by  a  party,  oufht  not  to 
be  arbitrarily  rejefled.  Then,  if  the  State  Court  had  the  power, 
the  Circuit  Court   fitting  in  Rhode  IJlandj  alio,  poffcffjd  it ; 
and,  in  their  difcretion,  were  bound  either  to  exercife  it  chem- 
(elves,  or  to  refer  it  to  a  jury.     Neither  party  aflced  for  a  vvrit 
of  enquiry;  but,  in  the  words  of  the  record,  **  the  caufe  being 
fubmittea  to  the  court,"*  the  court  faw  no  more  reafon  to  ifluc 
a  writ  of  enquiry  to  afccrtain  the  damages  fpecifkally  given  by 
law,  than  to  afcertain  the  intereft  at  the  legal  rate ;  and  after 
the  judgment  by  default,  nothing  could  be  fubmitted  to  the 
cou^t,  but  the  damages.  This,  therefore,  was  the  matter  tried; 
and  it  fufficiently  appears,  without  the  aid  of  the  excrefcent 
nota  bene.     Befides,  on  this  point,  as  well  as  on  the  point  of 
difconti nuance,  the  Engltjb  authorities  countenance  Hat  Rhode 
Ifland  law  and  praAice.     Thus,  on  a  demurrer  in  law,  the 
juftices  may  award  damages  for  the  party  by  their  difcretion, 
or  award  a  writ  to  enquire  of  damages  at  their  eleSion.     7 
Fin.Abr.p.  301.  pi  ^.     Where  judgment  is  by  default,  the 
court  may  give  the  damages,  without  putting  the  p-irtv  to  the 
trouble  of  a  writ  of  enquiry.     Ibid  p.  308.  pL27..     Tnc  court 
may  not  only  aflefs  damages  originally,  but  increafethe  dama- 
ges prcvioufly  affeflcd  by  a  jury.     lb.  p.  270.  pi  7.  9.    It  is 
the  courfe  of  the  court  to  give  intereft  for  damages  upon  a  fin- 
gleJ>ill,  or  bills  of  exchange,  &c.  and  there  needs  no  writ  of 
enquiry.     Ibid.  p»  307.  pL   16.     Nay,  a  writ  of  enquiry  is" 
confidered,  in  fome  cafes  merely  Touiiding  in  damages,  as  a  mere 
>inftrument  to  inform  the  confcience  of  the  court,  **  who,  if  ther 
picafe  (fays  Chief  Juftice  Wilmot)  may  themfelves  .aflels 
thedamages.'*     3  Wilf.  6 1.   2  Wilf.  244-  S.  P.  The  modern 
cafes,  likewife,  ihew  the  latitude  to  which  the  court  extend 
this  part  of  their  jurifdi£tion ;  and  it  is  the  eftabliflicd  practice 
to  refer  it  t6  the  Prothonotary,  to  afcertain  damages  and  ^ofla, 
and  calculate  intereft  on  a  promiflbry  note,  or  bill  of  exchange, 
after  judgment  by  default.     H^  Bl  252.  541.  559.  4  7.  Ret. 
375.  Batley  on  S.  of  E.  66.  67.    Appendix  5.   Kid  on  B.  of  E. 
155.     But,  after  all,  when  judgment  has  been  entered  by  de-« 

dcfoult, 

*  FwiTift.toir,  JnftUt.  Is  it  the  ufaal  way  jf  making  up  a  record,  where 
neither  party  demands  a  writ  of  eoquiry,  to  fay — ibe  caufe  ii.fabmitced 
ro  the  court  > 

Mtrmfu  Yet :  It  it  the  conftaat  practice* 
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1797^  hultj  the  want  of  a  writ  of  enquiry  is  aided  by  the  ftatutes  of 
Jiojfaili.  Fitz.  i6a.  3,  7.  Fin.  p.  308.  pi.  24.  2  Str.  p,  878* 
S.  u  a.  L.  Raym  397.  S.  P. 

On  the  13th  oiFebruarjy  1797,  Wilson  Juftice^  delivered 
the  opinion  of  die  court. 

By  the  Court  :— We  are  unanimoufl^  of  opinion,  that 
under  the  la w$>  and  the  pradtcal  conftrudion  of  the  courts, 
of  Rhodi  IJland^  the  judgment  of  the  Circuit  Court  ought  to 
be  affirmed. f 

Wid)  refpe£t  to  the  entry  of  this  affirmance,  intereft  is  to 
be  calculated  to  the  prefent  time,  upon  the  aggregate  fum  of 
principal  and  intereft  in  the  judgment  below  \  out  no  further. 
We  cannot  extend  the  calculation  to  June  Term  next,  when 
the  mandate  will  operate  in  the  Circuit  Court,  as  the  party  has 
a  right  to  pay  the  money  immediately. 

The  judgment  a^rmed,  with  ftngle  cofts. 

f  Or  Ally  JuAicty  obferved,  that  he  concurred  In  the  opinion  of  the  cenrt ; 
but  that  it  was  on  common  law  principlet,  and  not  in  compliance  with 
i^e  laws  and  practice  of  the  ftate. 


SUPREME    COURT, 
February  13/A,  1797. 

RULE. 

TT  is  Ordered,  by  the  Court,  That  the  Clerk  of  the 

Court  to  which  any  Wjit  of  Error  (ball  be  direded,  may 

make  return  of  the  fame,  by  tranfmitting  a  true  copy  of  the 

Record,  and  of  the  Proceedings  in  the  Caufe,  under  his  hand, 

and  the  Seal  of  the  Court. 

Auguf 
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^797' 


Augujl  Term,  1797^ 


Fenemorb,  Plaintiff  in  Error,  vtrfu$  The  United  States, 


WRIT  of  Error  to  the  CircuCt  Court  for  the  Diftrift  of 
New-Jcrfcy.  On  the  return  of  the  Record^  it  appear- 
ed, that  a  declaration  in  cafe  had  been  filed  in  this  action,  con- 
taining three  Counts  ;  the  firft  and  fecond  of  which,  were  fpe- 
cial  Counts  for  a  fraud  and  deceit,  and  the  third  was  a  general 
Count,  for  money  had  and  received  by  the  Defendant  to  the  ufe 
of  the  Plaintiff,  Tht  firft  Count  charged  the  Defendant  «i  ith 
an  exprcfsaffumpfit,  that  in  confideration  that  the  Commiffioner 
for  fettling  Continental  accounts,  would  iffue  a  certificate  for 

{^73  dollars  49  ninetieths,  he  promifed  his  account  againft  the 
Jnited  States  was  juft  for  that  fum,  and  exhibit^  certain 
vouchers  tofupport  it;  that  the  account  ought  to  be  allowed, 
and  that  the  vouchers  were  true  and  lawful :  It  averred,  that 
confiding  in  the  faid  promifes,  the  United  States  by  their  faid 
Commiffioner,  did  iflue  the  iaid  certificate :  And  it  affigned  as 
a  breach  of  the  faid  promifes,  that  the  Defendant  did  not  regard 
the  fame,  but  craftily  deceived  the  United  States  in  this,  that 
the  (aid  certificate  ought  not  to  have  been  iffued  and  delivered, 
that  the  account  was  not,  nor  was  any  part  of  it.  for  a  juft  debt, 
but  was  deceitful,  and  that  the  account  and-  vouchers  were 
not  true  and  lawful;  whereby  the  United  States  had  been  great- 
ly deceived. — The  fecond  Count  ftated,  that  whereas  the  Uni» 
ted  States  had  before  that  time  iffued  and  delivered  to  the  De» 
fendant  the  faid  certificate,  and  had  accepted  and  received  from 
him  as  lawful  vouchers  for  the  iffuing  and  delivery  thereof, 
the^account  aforeiaid,  together  with  certain  paper  waitings  in 

Che 
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1797*    the  declaration  fet  forrh,  in  cotifideration  thereof  he  undertook 
s^Y'O  and  faithfully  promifed  that  the  (aid  account  was  a  juft  and  true 
account,  and  that  the  fum  mentioned  in  it  was  lawfully  due 
from  the   United  Statis  and  ought  to  be  fo  certified,  and 
that  the  faid   certain   paper  writings  then  and  there  exhi- 
bited   as  further  vouchers  for   ifliiing  the    (aid   certificatei 
were  regular  and  lawful  vouchers:  Neverthelefs,  the  Defend- 
ant did  not  regard  his  faid  laft  mentioned  promifes,  inafmucb 
as  the  faid  account  was  not  true,  nor  was  any  part  thereof  due, 
nor  were  the  faid  p^per  writings  lawful  vouchers,  by  means 
whereof  the  Unitid  States  were   by  him  deceived  and  greatly 
injured*     The  third  count  having  ftated  an  affumfjit  in  the 
uiual  form,  for  8000  dollars  received  to  the  rlaintiff*s   ufe, 
concluded  that  the  Defendant  not  regarding  his  feveral  promi- 
fes,  for  making  pavment  thereof,  had  not  paid  the  faid  fum  of 
money,  but  refufcu  and  ftill  refufes  to  pay  the  fame  to  the  da- 
mage of  the  United  States  8000  dollars*  The  Defendant  plead- 
ed non  ajfumpftt^  whereupon  ifTue  was  joined;  and  on  the  trial 
of  the  caufe,  the  jury  found  a  fpecial  vefdid  of  the  following 
tenor :— **  The  jury  find  that  the  commiffioner  named   in  the 
Arft  and  fecond  counts,  was  the  lawful  officer  of  the  United 
StateSj  for   tranfa£ling  the  bufinefs  therein  mentioned;  and 
that  certain  regulations  were  made  by  Congrefs^  in  relation 
thereto,  on  the  ^oth  of  February^  1782,  and  the  3d  ol  June^ 
1784,  to  which  the  jury  refer.     That  the  Defendant,  on  the 
2d  oi  Auguji  1784,  fraudulently  exhibited  an  account,  claim- 
ing a  bula^ce  of  ^.  1602  II  7  3-4;  equal  to 4 273  49  QO diU 
lars,  as  due  from  the  United  States  to  him,  which  account 
fo  fraudulently  exhibited,  and  the  vouchers  therefor,  the  jury 
fet  forth  at  large.  That  then  and  there  the  Defendant  received, . 
through  fraud  and  impofition,  from  the  United  States^  die  faid 
balance,  fo  as  aforefaid  falfely  pretended  to  be  due  to  him,  in  a 
certificate,  which   the  jury  fet  forth   in  its  proper  words  and 
figures.     Th^t  the  Defendant  gave  a  receipt  for  the  fame,  in 
the  words  and  figures  fet  forth  by  the  jury.   That  according  to 
law,  the  Defendant,  on  the  12th  of  Jlday^  '79li  fubfcribed  and, 
funded  the  faid  certificate  in  the  funds  of  the  United  States,  and 
beccame  a  holder  of  the  (lock  it  produced,  amouniing  with  the 
intereft,  to  4893  8-90  dollars;  and  that  he  gave  to  the  United 
States  a  receipt  for  funded  debt  comprillng  the  faid  certificate, 
which  was  thereupon  delivered  up  and  cancelled.  But  whether 
the  faid*  fubfcription,  the  ful)fequent  funding  of  the  faid  4273 
49-9odoltar$,  with  the  intereft  0(619  S9"90  dollars,and  the  nock. 
acquired  in  virtue  thereof  as  aforefaid,  ought  to  be  allowed  as 
payment  of  the  amount  of  the  faid  certificate  by  the  faid  United 
£/^7/^x to  ihe  faid  Defendant,  the  faid  jurors  know  not;  and 
thereupon  they  pray  the  advice  of  the  court  here  in  the  premi- 

-fcs : 
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fes :  And  if  it  ought  to  be  allowed,  then  they  hf  he  was  paid     1796* 
the  foil  amoant,  to  wit-^4^93  SI-90  dollars.     And  the  jurors  V--*v^ 
further  find,  that  prior^o  the  year  lJ9h  *c  United  States  had 
paid  part  of  the  intereft  due  on.  the  laid  certificate,  amounting 
to  1025  58-90  dollars.     That  the  Defendant  on  the  ad  of  ^- 
;^  1784,  undertook  and  promifed  to  the  United  Statesj  that 
the  faid  account  was  juft  and  true ;  that  the  fum  pf  4273  49-90 
dollars  was  juftl^due  to  him  fi'om  the  United  States^  and  ought 
to  be  fo  certified ;  and  that  the  vouchers  pre  Juced  by  him  In 
fupport  of  the  faid  account  were  regular  and  lawful  Vouchers 
for  iffuing  and  delivering  the  faid  certificate  to  him.     That  the 
faid  account  was  not  juft,  nor  was  the  fum  fpecified  to  be  due 
therein,  or  any  part  thereof,  juftly  due,  but  the  faid  account 
was  fraudulent,  and  the  vouchers  produced  by  him  in  fupport 
thereof  were  not  regular  and  lawful  vouchers  for  ifiuing  and 
delivering  to  him  the  faid  certificate.     And  whether  on  the 
whole  matter  by  the  jurors  fo  as  aforefaid  found,  the  Plaintiff 
ought  to  recover  agamft  the  Defendant,  they  are  ignorant,  and 
pray  advice  of  the  court.     And  if,  upon  the  whole  matter,  &c. 
it  [hall  appear  to  the  court,  that  the  Defendant  did  aflume  in 
manner  and  form  as  the  United  States  complain,  then  they  fay 
he  did  aflume  upon  himfelf,  &c.  and  they  ailcfs  the  damages  by 
reafon  of  the  non-performance  of  his  promifes  and  afifumptions   , 
aforefaid,  3,939  70-100  dollars,  befidescofts  and  charges  j  and 
for  cofts  and  charges  10  cents:  But  if  it  appear  to  tlie  court 
that  he  did  not  afliime,  &c.  then  they  fay  he  did  not  aflume,  &c. 
And  if  upon  the  whole  matter  aforefaid,  by  the  jurors  found 
in  the  manner  aforefaid,  it  (hull  appear  to  the  court  that  the 
Defendant  did  aflume  as  to  the  fum  of  loas  58  90  dollars  fo  as 
aforefaid  paid  by  the  United  States^   in  part  of  the  intereft  To 
due  on  the  fiid  certificate,  funded  as  aforefaid,  &c.  then  they 
find  he  did  aflume,  ^c.  and  aflTeft  the  damages  of  the  United 
States  by  reafon  of  the  non-performance  of  the  promifes  within 
mentioned,  befides  cofts  and  charges  at  1023  64-IOO  dollars*, 
and  for  cofts  and  charges  10  cents :  But  if  upon  the  whole  jnat- 
ter.  Sic.  it  (hall  appear  to  the  court  that  he  did  not  aflume,  in 
conftru£lion  of  law,  in  manner  and.form  as  the  United  States 
complain,  then  they  fay  he  did  not  aflume  as  to  the  faid   1025 
58-90  dollars,  &c."     Upon  this  verdift  the  circuit  cqurt 
rendered  the  following  j\)d&:ment,  on  the  ad  of  jfprii  1795 : 
"  That  the  United  States  do  recover  againft  the  faid  Thomas 
Fenemore^  their  damages  aforefaid,  by  the  jurors  aforefaid,  in 
form  aforefaid,  aflfeflcd  at  4,965  34- 100  dollars  ;  and,   alfo, 
169  43-100  dollars,  for  their  colts  and  charges,  by  the  court 

herc{ 

•  There  fcejustobe  »  variance  between  thf  fiims,  but  no  notice  wa« 
'aVriT.  of  it  in  ihe  ar;ciiincnt. 
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l7Q7«  '^^^^^^  ^^  United  States^  with  their  afleot,  of  increafe  adjudge 
^,^^  c^>  which  faid  damages  in  the  whole  amount  to  51I34  77-100 
^  ^       dollars :  And  the  faid  Thomas  in  mercy,  &c." 

The  caufe  was  argued  at  the  Uft  term,  upon  an  iflue  joined, 
after  an  af&gnment  of  the  general  trrors,  and  the  plea  of  In 
nulh  eft  erratum^  by  Ingerjoll  and  E*  Tilghman^  for  the  Plain- 
tiff in  error,  and  by  Lee  Trhe  Attorney  General)  for  the  United 
States.  It  was  then  alledgcd  in  diminution,  however,  that  a 
rule  had  been  made,  by  confent,  in  the  court  below,  which 
was  not  tranfniitted  with  the  record,  allowing  fpecial  counts  to 
be  added  to  the  declaration,  and  agreeing  ^^  that  no  objeAion 
(hould  be  made  to  them,  by  reafoii  of  their  being  of  fuch  a  na- 
ture, as  not  to  be  joined  with  the  firft  or  any  other  counts  ;" 
in  confequence  of  which  the  two  fpecial  counts  above  ftated 
had  been  added.  A  certiorari  was,  therefore,  awarded,  at  the 
inftanceof  the  Attorney  General,  upon  the  return  to  which, 
at  the  prefent  term,  the  rule  was  duly  certified*. 

For  the  Plaintiff  in  error^  it  was  obfervcd,  that  the  obje£l 
is  to.  compel  Fenemore  to  pay  the  full  value  of  a  certificate, 
which  the  a£(ion  itfelf  confidered  as  fraudulently  obtained,  and 
which,  confequently,  is  a  mere  nullity.  For  fo  much  cafh  as 
he  had  actually  received  on  accouat  of  intereft,  an  a£lion  of  af" 
fumpftt  may  be  regularly  brought;  but  the  remedy  as  to  the 
certificate  is  a  hill  in  equity  to  compel  him  to  furrender  it ; 
or,  perhaps,  an  adion  of  deceit  might  be  proper,  but  ajfumpjit 
will  not  lie.  Two  queflions,  however,  are  fuggefted  by  the 
fpecial  verdia  ;  ift,  Whether  there  has  been  a  payment  of  the 
amount  by  the  United  States  to  Fenemore  i  and  ad.  Whether 

he 

•  It  became  a  queftion,  whether  the  return  to  a  certtorart  (which  was 
made  in  this  inftance,  by  the  clerk  of  the  Circuit  Court  under  his  hand 
and  the  feal  of  the  Ceuri)  was  within  the  rule  eftabltfhed  at  the  laft 
term  (nw/./.  356.)  relatire  to  the  return  of  writs  of  errof  ? 

Chase,  ^uHicc,  It  appears  to  me,  that  the  cafes  arc  embraced  by  the 
fame  principle  ;  and,  iherefore^  that  the  return  of  the  certmari  ought  \% 
be  allowed. 

Iredell,  JuJIice,  I  cannot  think,  that  a  regulation  refpeding  writs  of 
error,  exiends,  ofcourfe,  to  writs  of  r*/ /mar/.  They  are  procefs  wiiofe. 
nature  and  operation,  are  in  feme  refpefts  widely  differenu  The  prefent- 
cafe,  therefore,  fccius  to  require  a  new  rule. 

PATKRSON,  JuJILt.  I  will  not  dccidc,  whether,  generally  fpeakin;;, 
writs  of  error  will  include  wriin  of  certiorari  ;  but  as  to  the  prei^ut  ob- 
iect,  they  are  clearly  within  the  principle  of  the  fame  rule.    * 

CusHiNG,  Jujlici,  It.is  enough  for  the  prefent  purpofe,  that  the  prin- 
ciple of  the  rn!e  applies  as  ftrougly  to  the  return  of  9i€trti9ran^  as  to  the 
re  I  urn  of  a  writ  of  error. 

£lsworth,  Jiijric*.  By  the  rule,  it  was  made  the  duty  of  the  clerk 
of  the  Circui:  Court,  to  return  the  writ  of  error,  and  as  the  writ  of  error 
is  not  rciiuncul,  unlcfs  all  the  proceedings  in  the  caufe  accompany  ir, 
the  return  to  lUc  preftnt  en fJornri  can  only  be  confidered  as  compleatint^ 
the  duly  iinpoftrd  by  the  original  rule,  in  purfuance  of  a  fupplefweatary 
<iidct  from  this  court. 
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be  aflumed  in  the  man.irr  and  form  ftated  in  the  declaration?  1797* 
In  anfwering  theyf";^?  queftion,  it  is  to  be  remarlcedv  that  in  a  V-^-^V 
fpecial  verJift  nothing  is  to  be*  intended,  the  prcmifc  whether 
exprefs,  or  implied,  muft  be  exprefsly  found  ;  a."d  as  the  fpe- 
cial verdift  finds  no  confidcatitm  for  charging ^^-w/m^r^  with 
the  fum  of  3,939  70-100  dolla^i,  the  ccrjfichti  of  ftock, 
(which  is  ftill  to  be  prefimtd  to  be  in  his  pofleflion,  which  is 
not  proved  to  have  been  converted  into  c?(h,  and  virhicH  is^ 
indeed,  of  no  value  on  account  of  the  fraud  in  obtaining  it) 
cannot  be  prefumed  to  be  a  payment  cither  in  h&,  or  law  j  and, 
of  courfe,  there  is  no  foundation  for  a  promife  either  exprefs 
or  implied.  In  anAvering  they^vd»»</queftion,  it  is  not  f!enled, 
that  an  exprcft  promife  (-(Tcntially  the  fame  in  both  of  the  fpe- 
cial counts)  is  laid  in  the  declaration;  and  it  is  fuppcfed,  that 
an  aitempt  was  made  to  prove  it  as  laid ;  but  ftill  vhe  finding  of 
the  jury  does  not  fupport  either  the  firft  or  (ccond  count;  for, 
though  the  jury  find  the  promife,  it  is  not  found  upon  the  confi- 
deration  laid  in  the  declaration,  v/hich  muft  be  the  governing 
p.incirjic.  By  way  of  fupporting  the  third  count,  like  wife, 
the  j\iry  find  all  the  circumftanccs  of  fubfcribing  to  the  funding 
fyfiem  ;  (which  do  not  amount  to  a  payment)  whereas  they 
v/crc  bound  to  find  the  aflual  receipt  of  the  money,  and  the 
only  finding  of  an  n£lual  receipt  of  money,  is  the  intereft  of 
1025  dolbiS  on  tht' funded  ftock. 

But  th^  fafis  arifing  upon  the  cafe,  as  fet  forth  in  the  De- 
claration, are  inconfift.'nt;  the  Counts  are  of  a  nature  fo  difFe- 
rent  t'^at  they  cannot  be  joined  in  the  fame  form  of  aclion  ;  the 
Defendant  couIJ  not  be  apprifcd  of  what  he  muft  prepare  to 
try;  and  he  ought  r.ot  to  be  entrapped  by  the  generality  of  the 
Count  for  moncv  hnd  and  received.  The  (pecial  Counts  are 
in  the  nature  of  a  deceit;  which  cannot  regularly  be  united 
with  cafe  upon  promifes.  Again:  the  firft  and  fecond  counts 
affirm  the  trania>ftion,  confider  the  certificates  as  the  lawful 
property  of  Fcnnwire^  and  bring  this  ailion  to  recover  damages 
for  the  brc*ich  of  his  ergiigcnient:  but  the  third  Count  dif&f- 
firms  the  tr;\n faction,  cor.fiders  the  certificate  as  a  nullity,  and 
brings  this  a<5iion  to  recover  the  money  p.iid  to  Fenemore 
under  Color  of  the  certificate,  as  Hi  much  money  received  by 
him,  for  the  ufe  of  the  United  Ztates,  The  verdiS  and  the 
judgment  are  afFjctt:d  by  the  fame  iiicongrufty ;  for,  both  parts 
of  the  finding  and  judg  'jcu:  cannot  be  true  ;  the  firft  part  fup- 
pofihg  the  tranfac^.ion  vdid,  and  giving  damages;  while  ;**€ 
fecond  part  fuppofinj  it  invalid,  ad5udo:cs  the  money  to  be  the 
property  of  the  Unittd  States,  i'hus,  the  Plaintiff  prefented 
ail  inron^iftent  caufc  of  acfion;  the  jury  mixed  the  ir.confiflent 
ingreiiicntK  tojj»^thcr ;  and  the  Court  below  have  unadvifedly 
given  the  whde  thftir  (iuiclion.     But,  if  the  inconfiftcncy  ap- 
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'797*  B^^rs  on  the  rccorf1>  this  Court  cannot  undertake  to  decide,  to 
which  part  of  the  findiiij^  the  jury  would  have  adhered,  had  the 
qufrlion  been  fcafojiably  propafcd  to  liwci;  and  .xuft,  therefore, 
rcverfethc  wh oh  proceeding.  The  (J*ii:cd Sttiies  nrdy^perhzpSj 
either  ik'nrnn.^  or  diflkffirm,  the  truniHction;  but  they  cannot 
do  both ;  and  they  rauft  make  an  election  before  they  in- 
ftitute  their  action.* 

The  following;  atrthoritics  were  cited,  in  the  courfe  of  the  ar- 
gument for  t!ie  k'ht^uS  in  error :  3  71  Hep.  288.  I  Tl  Rtp. 
22.  3  BL  Com.  158.  Doug*  39- '  ^/P^  97*  ^^^p*  414-  D^us* 
133.  4.  2  r.  R^p*  289.  143.  Imp.  Pr.  55.  3  Wils.  354.  2  Ld. 
Kaym.SaS'  ®^^  ^^Ji'  a  £1.  Rep.  848.  9. 

For  the  Defendant  in errpr^  ic  was  premiied,  that  there  feem- 
cd  to  be  no  hefitjtion  in  admitting  on  the  part  of  the  bppofit* 
Counfel,  that  every  principle  of  confcit  iic«  and  equity  wascp-  ^ 
.  pofed  to  the  conduct  of  their  client  5  but  they  contended  (and  it 
maft  be  agreed)  that  a  Court  of  crrcr  can  only  decide  on  the 
record,  and  the  principles  of  law  which  are  pertinent  to  it, 
Confidering  the  cafe  then,  in  the  ftrictelt  point  of  view,  the 
judgment  ought  to  he  affirmed.  Though  the  verdict  is  cer- 
tainly informal,  and  appears  at  fiift  to  be. imperfect;  yet,  every 
material  fact  is  found ;  and  any  unpecciTary  reference  to  the 
Court  will  be  difregarded  as  mere  ftirplufjge.  The  judgment 
b  for  both  the  fun  s' found  by  the  verdicl ;  and  v^ithout  eiving 
both,  it  is  maniftfr,  that  juilice  could  not  be  done  to  the  United 
States.  A  contrsft  may  be  nairmed,  or  diflaffirmed.  The 
public  policy  of  the  Governinefit  required,  that  this  contraA 
(hcLld  be  aiTtrmed.  The  pcjfon  who  committed  the  fraud 
ought  net,  howevar,  to  be  bcnchted  by  it ;  ?.nd,having  recove- 
red frcm  him  the  valu-  of  the  c*»rt*ncate,  he  willjiimfelf  (ay^'r- 
tiori  every  purchafcr)  be  entitled  in  future  to  receive  the  prin- 
cipal H'Ai  interett  frc>.Yi  th?  United  States.  The  gift,  there- 
fore, of  the  enquiry  ;^,  whether  it  fufficiently  appears  on  the 
record,  that  the  Unitid  States  have  fuftered  an  injury  by  the 
fraudulent  conduct  of  the  PlnintifF  in  error  ?  To  this  enquiry 
it  is  immaterial,  whither  F*\nemore ^^ii^ov received,  any  thing; 
^nd  even  if  there  had  been  no  expreb  ajfumpftt  laid  in  the  De- 
claration, or  found  in  the  fpecial  verdict,  the  Court  were  cm- 
powered  to  decide  that  there  was  an  implied  ajfumpftt^  upoa 
the  reference  of  tnc  h^%  for  that  purpofe,  by  the  jury :  The 
Jury  baving  however,  found  an  exprefs  ajfumpftt\  ihat  fubfe- 

quent 

*  CuiHf  Nc,  Jy^ire.  Mrv  not  the  money  be  conlidcred  as  pa^t  of  the 
damages  allcffli  under  ibc  ipcciaU'ounis,  a;:d  fo  avoid  the  objedion  ««f 
•*  difaliirmaacj  ? 

Ttf^nmjM.  The  finding  of  the  jury  ncjjaiivcs  that  idea.  They,  leave  11 
to  the  court  to  di^cide  for  whofc  ufe  mr  ioicr^ft  money  was  received, 
and  che  couii  adjudtfe  tba:  ii  was  received  for  the  ufc  of  tlic  Uokcd 
Eiatn. 
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fluent  reference  to  the  Court  muft  be  confidered  as  furplufage.     1797* 
Trials  per  Pah  269.  ayo.  169.  Moh.  54-  ^-^'"^ 

But,  it  is  urqt'd,  cbat  the  cou)its  are  iiiconfiftent,  andxannot 
be  joined  in  the  fime  declaration :  to  v/hich,  it  is  aofwercd, 
that  whcrevcrihcre, can  be  die  fame. pica,  and  the  fame judz- 
ment,  diffntriit  counts  may  be  joined  ;  i  T.  Rcpi  357.  a  IVilf. 
321:  and  irhererer  xhere  h.is  been  an  exprefs  warranty  (which 
extends  to  a9  faults  known  and  unknown  to  the  fclier}  af- 
Unrpfit  is  tbe  proper  foint  of  z3tiot\.  Doig..  19.  There  hiay, 
howtvcfj  be  different  forms  of  a£licn  for  the  fame  injury.  4 
Co^  92.  lii  3  JJ/.  C-w.  164,  it  h  fiatcd,  that  if  any  one  fells 
one  coaiiiiodity.  for  another,  an  aAionoi  the  cafe  liesagninft 
him  for  damaget, .  uppn  the  pontrafi:  which  the  Jaw  always  im- 
plies>  that  every  t-ii!i^faC:inn'is  fair  and  hon«;ft.  The  fame 
C'omuieAcator  p^<9rves,  tfiat  an  action  of  deceit  alio  lies  In  the 
pafcs  of  warranty,  before  mentioned,  nnd  other  periaxial  inju- 
ries cowimiKfd  coatrary  to  good  faith  and  hcncfty ;  But  an 
aiSfciuii  on  thi  cde  for  damages,  in  nature  of  a  writ  of  deceit, 
is  more  uftiAliy  brought  upon  thcfe  occafions.  Ibid.' i66.  Miitg. 
Ejj^.  342 10359.  .  ^ 

Oo  Wifi  7th  o\'Jt%u/i  1787,  the  Judges  deliYerc4  their  opi- 
nions to  li:   following  f  fFi  A  : 

Ch^se,  Jftftici.  Th*  juv  jmeiif  of  the  Circuit  Court  ought 
to  bo  aflLTmed,  Here  is  the  cafe  of  a  piain  fraud.  A  man  fets 
up  a  oIaiiiL>  exhibits  ccloutable  vouchers  to  fupport  it,  deceives 
tbo public  officer,  obtains  a  certificate  that  his  claim  isjuft, 
ami,  A;ia)Iy,  converts. that  certiiicsitc  into  transferable  ftock« 
The  •r^nfa^ion  is  r^nk  frcixr  the  beginning  to  the  end ;  and 
th?  j*iry  have  properly  fouftd  hot  only  the  fni*id,  hut  the  valiie 
of  the  certificate  obt;.ined  by  it.  The:  United  Statcsy  by  adopt- 
ing tl;c  prefcnt  mode  of  proceeding,  have  precluded  thcn^felvcs 
from  ever  difputing;  hereafter,  Ae  validity  of  the  certificate; 
andlhev  vv'U  never,  perhaps,  be  able  to  indemnify  then.fc'lvcs. 
agaipftihe  (ubiequent  payments  cf  iaicrefl-,  unlefs  Ftmmore 
renii\ies  iclvrnt,  aud  accef&ble  to  le..:a!  pfc»ccft.  But,  furely,  it 
ou^hcT?ev«r  ro  have  been  a  -fuhjcil  cf  p.rgumcnt  in  a  court 
of  j'Jiticc,  whether,  on  ftating  a  n.anifett  frand  praftifid  upon  . 
the  public  credic  r»nd  tresfujy,  ihe  United  Statii  is  entitled  to 
recover  an  equivalent  for  the  pecuniary  injury^ from  the  avow- 
ed deiinouentc 

Iredell,  Jujiice.  I  am  ctenrly  of  the  fame  opinion.  Up- 
on ftrift  technical  ruks,  I  had,  at  firO,  feme  doubts,  whether 
the  inconfiftency  of  tf^  counts  in  the  declaration  vifculd  not  be 
fatal :  btit  on  the  appearance  of  the  rule  entered  into  by  coi.fenr, 
for  the  very  purpcfe  of  obviating  ohjeiiions  on  that  gro»irid, 
my  mind  was  perfe*SHy  latisfied.  The  only  queftin**,  there- 
forC)  that  remains  to  be  decided,  lurns  upon  the  right  of  rhc 
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1797.  United  Statis^  to  affirm  the  original  tranfafVion;  and,  if  they 
have  thit  ri^Jjt,  it  follows,  incviubly,  that  they  ought  to  reco- 
ver from  the  Defendant  an  equivaloiU  for  the  value  of  the  cer- 
tificate, which  was  furreptitioufly  obtained.  I  have  no  difS- 
culty  in  fayir^gi  that  the  right  exifts;  and  that,  the  pviblic  in- 
tereft,  involve- 1  in  the  credit  of  a  public  paper  medium,  rcqui. 
red  the  cxt.rcifr  of  the  right  in  a  cafe  of  this  kind.  The  cir- 
culaiion  of  :hw  certificate  (bould  be  unimpaired;  but  the  De- 
feudHfic  ou£.ht,  a:  leaft,  to  be  made  refponfible  in  his  purfe  for 
the  f'-uud.  The  defence  is,  indeed,  an  extraordinary  one:  it  is 
an  ..tcn.pt  to  make  the  very  ait  of  fr^-ud,  an  inftruiient,  or 
ibield,  of  proic£lion.  .-But,  1  truff,  no  *>:an  will  ever  be  ableta 
defend  riir-fclfin  an  Jnurican  court  of  jufticc  upon  the  e  round  of 
his  own  turpitad:*  As,  therefore,  every  exception  to  form  has 
been  obviated  by  ccnfcnt,  and  as  the  fpecial  verdid  finds  eve- 
ry material  fa3  to  juftify  the  judgn^ent  of  the  court  below,  I 
think  that  judgment  ought  to  be  affirmed. 

Gushing^  Jujila.  The  caufe'is  fufceptible  of  little  doubt. 
The  United  Staterhzd  z  right  to  affirm  the  original  tranfa6lion, 
and  to  proceed,  as  they  have  done,  tor  the  recovery  of  th&  value 
of  the  certrficate  and  the  intcreft* 

Kls wonTif,  Chief  JuJIke,  Giving  a  reafonable  clTe^l  to 
the  rule^  which  the  parties  themfelve  have  entc  red  into,  all  ob- 
jection, as  to  the  form  and  inconfiflencies  of  the  declaration, 
is  obviated.  Then,  it  is  to  be  confidcred,  that  the  Unitid 
States  had  ".n  op  ion,  cither  to  affirm,  or  disaffirm,  the  original 
contraft ;  and  by  the  prc:fent  adtion  they  have  chofen  to  affirm 
it.     The  fpecial  vcrdiii  fairly  authorifed  the  court  below  to 

S jive  judgment  for  the  value  of  the  certificate  on  the  firfl  and 
econd  counts;,  and  jfor  the  amount  of  the  money  received  as 
interefl  on  the  tWrd  count.  With  refpc-ft,  however,  to  the 
richtof  o'ifailirmancc,  1  wilh  to  be  underftood^  ^s  lin  iting  it  to 
th-;  cuntinuaiif^e  of  th:  certificate  in  the  hands  of  the  ori;rin2l 
party  for,  if  the  certificate  had  pafTed  into  the  hands  of  a  bcna 
fide  purchafer,  even  a  court  of  equity  would,  1  think,  rcfufc 
to  invalidate  it  \  and,  I  am  fure,  public  policy  would  forbid  the 
attempt.  ,  ' 

Paterson,  Jujlice.  As  I  joined  in  giving  the  judgment 
of  the  Circuit  Court,  it  gives  me  pleafurc  to  be  relieved  from 
the  ncccifity  of  delivering  any  opinion  on  the  prefent  occafion. 
But,  though  I  have  no  doubt  on  the  cafe  now  to  he  decided,  it 
appears  to  mc  to  be  another,  and  a  s^reat,  queflion,  how  far  a 
bill  in  equity  would  reach  all  the  points  involved  in  the  origi- 
nal tranfadion. 

Judgment  Affirmed. 

Brown 
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Brown  Plaintiff  in  Error,  verfus  Barry. 


ERROR  from  the  Circuit  Court  for  the  Diftria  of  ^r^/. 
n'la.  An  a£Uon  of  debt  had  been  inftituted  in  the  Cir- 
cuit Court  by  James  Barry^  a  citizen  of  Maryland^  againft 
yarnes  Brovun^  a  citizenof /7r^/;2/<7;  in  which  the  declaration 
fc^s  forth,  that  the  PlaifitiiF  by  his  attorney^  "  complains  of 
yames  Brown^  ice.  of  a  plea  that  he  render  to  him  the  fum  of 
^770.  ftcrling  money  oi  Great  Britain^  with  intereft  thereon 
at  the  rate  of  10  per  cent  per  anuuni,  from  the  nth  of  Febru^ 
ary  1793,  which  to  him  he  owes,  and  from  him  unjuftly  de- 
tains: For  that  whereas  the  faid  Defendant,  on  the  nth  of 
February  17935  at  AOV^/ni^  afor*  faid,  accotding  to  the  cuflom 
of  merchants,  did  make  his  fiift  bill  of  fxchange  to  the  court 
now  hei-e  (hewn,  bearing  date  the  faid  nth  of  February  1793, 
figned  ^ith  his  name,  by  his  proper  h/ind  fublbribed,  and  di- 
rcfted  to  MelTrs.  Donald  ^  Burton^  whereby  he  requefted  fhc 
faid  Donald t^  Burton  zt  60  days  fight  of  that  his.firftof 
exchange  (his  fecond  and  third  not  paid)  to  pay  to  thc  order  of 
Mr.  Hector  Kennedy^  /770.  ftciline-,  for  value  in  current' 
money  here  received,  (that  is  to  fay  at  Virginia  nforcfais')  and 
to  place  the  fame  to  the  accojjnt  of  him  the  faid  yames  Brown," 
The  declaration  then  proceeds  to  fet  forth,  in  the  ufxil  form, 
fucceflive  indorfements  by  H,  Kenne^fy  to  J'f^'pl^  HaJJiM,  by 
yofeph  Hadfidd  to  Richard  Muilman  W  Co,  and  by  Richard 
Muilman  tsf  Co.  (on  the  a6th  of  7«''<?  ^793)  ^^  James  Barry^ 
tbe  pr.'fent  Plaintiff  j  and  a  proteft  for  non-payn.cnt  nnthe  2ift 
of  June  1793.  After  ?vcrring  that  none  of  the  hi!is  of  thc 
fet  had  been  paid,  it  concludes,  "  whereby  and  by  force  of  the 
tft  of  the  General  Aflcmbly  of  the  Commonwealth  of  Fir^i- 
niay  in  that  cafe  made  and  provided,  aftion  accrued  to  the  faid 
Plaintiff,  to  demand  and  have  of  the  faid  Defendant,  theaforc- 
faid  fumj^  &*c.  &c." 

To 
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1797*  To  this  declaration  there  was^a  plea  of  nil  debits  iflue  was 
K^^y'^J  thereupon  join-ed,  snd,  after  a  trial,  the  jury  found  a  fpecial 
vsrdift  ill  the  following  words : — ^  We  of  the  jury  find,  that 
**  the  confideration  given  for  the  bill  of  exchani;e  in  the  dccla- 
**  ration  mentioned,  Vvas  the  undertaking  of  Andrew  Clow  tf 
**  Co,  a  party  interefted  in  receiving  the  fame,  to  deliver  to 
"  Jam£S  Brown^  the  drawer  thereof,  other  bills  of  exchange, 
''  in  ftcrling  money  to  the  fame  amount:  If  the  court  (hall  h^ 
^  of  opinion  th.it  tne  confidcration  above  mentioned,  did  not 
^  coiiic  v/ichin  the  opernion  of  the  4th  fedion  of  the  a£l  of 
**  Aficmblyof  the  28.  Geo.  2.  c.  2.  entitled  *  an  act  toarnend 
**  an  a<ft  entitled,  an  aft  declal-ing  the  law  .concerning  execu- 
"  tions,  and  for  the  relief  of  infolvent  debtors,  and  for  other 
«  purpofcs  therein  mentioned,'  then  wc  find  for  the  Plaintiff, 
"4,404  42-100  dollars  Qnn.nges  ;— if  otherwife,  we  find  for 
**  thePlawitiiF  3^303  82-100  dollar3  damages/'  To  the  fpe- 
cial vcrdifl,  this  mcmoranduni  waj  added :  "  And  it  is  agreed 
"  b]^  the  parties,  that  if  in  ti^e  opinion  of  the  court,  the  Plain- 
"  tifF  could  not  legally  £ive  parol  tcflimcny  t;o  prove  that  the 
"  bill  in  the  declaration  mentioned,  was  in  fidl,  drawn  for 
"  other  confidcration  tiian  current  money,  the  verdi£l  (ball  be 
"  changed  from  the  c^reat^r  to  the  lefs  fura  found  in  the  faid 
**  verdict." 

Thic  caf2  \7a«  firfr  argued  in  the  Circuit  Cour|,  on  a  motion 
made  by  the  Defe.idanc  to  arreftthe  iucjmcnt,  for  the  follow- 
in.j  reafons :— "  iil,  Becatffe  the  declaration  aforcfaid  demands 
**  foreign  mon'?y,  withort  flating  the  value  thereof  in  the  cur- 
**  rtnt  money  of  iXm  U*ilted  States  of  Jmerica^  or  of  the  Co;n- 
**  mon wealth  of  f^ir,;inia,  2d,  Becaufc  the  faid  declaration 
"  docs  not  charge  t!.at  the  bill  of  exchar.T;e  therein  mentioned 
"  was  protefted  for  noa-acceptance ;  neither  doth  it  charge, 
"  that  the  faid  bill  was  prefcnted  to  the  pcrfons  on  whom  it 
**  was  drawn  for  acceptance,^  or  that  they  ever  were  required  to 
"  accept  it.  3d,  Becaufe  the  faid  T^Stion  is  founded  on  an  a<Sl 
•*  of  Aflembly  which  v/a^not  in  force,  at  the*  time  when  the 
*•  Lii;  cf  oxch  :g?  rr.encioned  in  the  declaration  was  drawn.'* 
But  thelc  objeiiions  hiving  been  over-ruled,  the  law  arifingon 
the  fpecial  verdict  was  argued,  and  adjudged  to  be  in  favour 
of  the  Plaintiff;  whereupon  judgment  was  rendered  for  the 
fum  of  4404  42-100  dollars,  with  intcrefl  at  5  per  cent  from 
the  day  o*^  rendering  the  judgment,  and  cofls. 

From  the  judgment  of  the  Circuit  Court,  the  prefeht  writ 
of  cr.'or  was  brought,  a  variety  of  exceptions  were  taken  to 
the  recor^I,  and  after  argument  by  Lee^  Attorney  General, 
for  the  Phiir.tiiT  in  error,  and  by  E.  Tilzbman^  for  the 
Defendant,  the  opinion  of  TrtE  court  was  delivered  by  the 
^HiE.F  Ji/STICE,  in  the  following  terms. 

ElswortHj^ 
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EUswoRTH,  Chief  Jyftici.     In  delivering  tho  opinioirof   1797. 
the  court,  I  (hall  briefly  confider  the  exceptions  to  the  record,  K^>r<j 
in  the  order  in  which  they  have  betn  propofed  at  the  bar, 

I.  Thcfirfi  exception  ibtes,  that  the  aft  of  the  Legiflaturc  of 
Virginia^  paflcd  in  the  year,  I748>  on  which 'the  a<fHoa  is 
founded,  as  an  aftion  of  debt,  was  not  in  forcf ,  when  tlie  bill 
of  exchange  was  drawn,  to  wit,  on  the  nth  rf  Febtuary  1793. 
The  queftion  is,  whether  two  fubfequent  afts  of  the  Lcgifla- 
ture  of  that  State,  paflcd  at  a  feflion  in  1792  (namely,  one  of 
November^  dcclarin|:  the  repeal  of  the  aft  of  1748,  and  another 
of  Decsmber^  declaring  a  ftffpenfion  of  that  repeal  till  ORober 
1793;  did  in  faft,  itepeal,  and  leave  repealed,  the  faid  aft  of 
1748  ?  This,  it  is  contended,  n.uft  have  been  their  efteft, 
as  afceruined  and  limited  by  two  other  ftatutes,  namely^  one 
of  1789,  declaring,  that  the  repeal  of  a  repealine  aft  ihall  not 
revive  the  aft  firft  repealed;  the  other  of  1 783,  declaring, 
that  ftatutes  ihould  take  efFeft  from  the  4ay,  on  which  they  in 
faft  paflcd,  unlefs  another  day  was.  named.    It  muft  be  taken, 
however,  that  the  ^.ftof  1748,  remained  in  force;  and  that^ 
until  after  the  bill  was  drawn,  for  the  following  reafons.     i. 
The  aft,  fufpending  the  repealing  aft  of  November  1792,  is 
not  within  the  aft  of  1789,  which  declares,  that  the  repeal  of  a 
repealing  aft  (hall  not  revive  the  aft  firft  repealed.     The  fut 
pcnflon  of  an  aft  for  a  limited  time^  is  not  a  repeal  of  it :  And 
the  aft  of  1789,  beinj  in  derogation  of  the  common  law,  is  to 
be  taken  ftriftly.   '  2.The  repealing  aft,  and  the  aft  fufpending 
it,  afts  of  the  fame  fefllun,  are,  according  to^ British  con- 
ftruction  of  ftatutes,  and  the  rule,  which  appears  to  have  pre- 
vailed in  Virginia^  parts  of  the  fame  act,  and  have  effect  from 
the  fame  day :  and,  taken  together  as  parts  of  the  fame  act, 
they  only  amount  to  a  provuion,  that  a  repeal  of  ]he  ace  of 
1748,  (hould  Uke  place  at  a  day  then  future.   The  act  of  1 785, 
declaring  the  commencement  of  acts  to  he  from  the  day,  on 
which  they  in  fact  pafs,  does  not  apply  here;  for,  l»y  the  chird 
faction  of  the  act  0^*1789,  it  is  provided,  that  v/hen  a  qiicfticn 
fliall  arife,  whether  a  law  pafled  during  any  fe/Hon  changes, 
or  repeals,  a  former  lav/  du'ring  the  fame  fcffion,  which  is  tiie  . 
prefent  cafe,  the  fame  coftruction  fliall  be  m?de,  as  if  the  act  of 
T785,  had  never  been  pafied,  that  i?,  both  acts  being  of  the  fame 
fedioB,  fliall  have  the  fame  commencement,  on  the  firft  day  of 
the  fcf&on.     3.  The  manifc:ft  intent  of  the  fufj-jcnding  act  was, 
th;it  the  act,  lepcahj  by  the  repcviling  ac:,  diould  continue  in 
force  till  a  day  then  future,  thc'lii  ft  of  O^ober^  ^793'  It  could 
have  ho^t  no  o;h;ir  intent.  And  the  intention  of  the  Legiflatjre, 
whcii  difcovercd,  rauft  prevail,  any  rule  of  conftruction  decla- 
red b\  previous  acts  to'tk^  contwry^otwithfbnding.    Thu«, 

the 


368  Cases  ruled  and  adjudged  in  the 

1707*     ^^^   ^^^  ^^  '74^  clearly  was  in   force  when   the  bill  was 
drawn. 


V,-*-Y"0 


II.  The  fccond  exception  ftatcs,  that  there  is  no  averment 
of  a  proteft  for  non-acceptxnce  of  the  bills. 

This  exception  is  invalid  on  two  grounds,  i.  Ic  does  not 
appear,  that  ih.-  bill  wcs  not  accspfed,  fo  th.it  there  could 
have  been  •Tuch  protoii  ;  and,  if  accepted,  it  would  have  been 
immaterial  for  the  PlsintifF  to  (hew,  'hat  it  was  fo,  ns  his  right 
of  action  could  in  no  mcafiire  depend  on  that  fact.  The  lilence 
of  the  declaration  as  to  the  qu?itioh,  whether  the  bill  was  ac- 
cepted or  not,  does  not  vitiate  it;  the  action  being  on  a  pro- 
teit  for  non-payment,  i.  Af  to  bills  drawn  in  the  United  State: 
and  payable  in  Europe,  of  which  this  is  one ;  the  cuftom  of 
merchants  in  this  country  does  not  ordinarily  require,  to  reco- 
ver on  a  proteft  for  non-payment,  that  a  proteft  for  non-accep- 
tance fliould  be  produced,  though  the  bills  were  not  accepted. 
I  dy  the  cuftom  of  merchants  in  this  country;  for  the  ciiftom 
of  merchants  fomewhat  varies  in  different  countries,  in  order 
toaccon  morlate  itfvlf  to  particular  courfcs  of  budnefs,  or  other 
local  ci;cumftances. 

in.  The  third  exception  ftates,  that  the  judgment  is  for  too 
large  a  fum,  the  bill  havmg  been  taken  for  fterling,  when,  by 
the  act  of  1775,  it  ought  to  have  been  taken  for  current  money 
of  Urgtnia.  That  act  requires,  that  if  the  confideration  of 
a  bill  be  a  pre-exifting  currency  debt,. or  be  current  money 
paid  at  the  time  of  the  draft,  the  bill  (hall  exprefs  the  amount 
of  the  debt,  or  currency  paid,  which  was  the  real  confideration. 
And  that  on  failure  fo  to  Uo,  the  bill,  though  it  may  be  ex prc(r- 
ed  for  ftcrliftg,  a<5  in  this  cafc>  (hail  be  taken  to  be  for  current 
money.  The  "^ill  is  thus  expre/Ted,  ''For  value  received  in 
"  current  money;"  but  it  doci  not  fay  how  much.  The  jury, 
however,  have',  by  their  fpecial  verdict  afcertained,  that  the 
real  confideration  of  the  bill  was  an  engagement  to  draw  other 
fterling  bills.  Now  it  is  clear,  that  the  confideration  in  fact* 
though  variant  from  the  fare  of  a  bill,  is  regarded  by  the  act, 
and  muft  be  fought  for,  to^ive  the  act  effect.  Upon  inquiry 
the  jury  have  found  the  "cnn  fid  era  lion  to  be  fuch  as  to  take  the 
cafe  out  of  the  ftatute.  In  this  bill  then,  the  words  added  to 
value"  received,  v\z,  ^^  in  current  money,"  were  immaterial 
and  without  effect:  And,  thercf<5te,  the  words  in  thedeglara- 
tion,  as  defcriptivc  of  the  bills,  might  be  difregarded  by  the 
jury  arjd  the  court. 

IV'  The  fourth  exception  ftates,  that  the  action  is  for  fo- 
reign money,  and  its  value  is  not  averred.  The  verdict  cures 
this.  The  jury  have  found  the  value,  4heir  verdict  being  in 
dollar 5.  The  v^lue  of  fterling  money,  here  fucd  for,  ha''  been 
long  r.fc»  tsincd  in  /7rr/«;^  by  ftatute,  and  was  certain  enough. 
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V.  The  fifth  exception  ftatcs,  that  the  declaration  is  |n  the     1797. 
debet^  as  well  as  the  detinet^  though  for  foreign  money.  V^v%^ 

l*he  reafon  of  the  rule,  that  debet  for  foreign  money  is  ill, 
is  the  uncertainty  of  its  value  5  and,  therctorc,  both  the  an- 
fwcTS  given  to  the  fourth,  apply  to  this  prcfent,  exception. 

Let  the  judgment  of  the  Circuk  Court  be  affirmed. 


Emory  f^r/J/x  Grekguch. 


Tp  RROR  from  the  Circuit  Court  for  the  Diftria  of  Muffu- 
t\  chujetts. 

The  PlaintiflFin  error  was  a  native  of  Majfackufctts^  former- 
ly refident  in  Bojlon^  where  he  contraftcd  the  debt  in  qucftion 
to  the  Defendant  in  error,  who  was,  alfo  a  native,  and  nad  al- 
ways continued  a  refident,  of  that  ftate.  Some  years  iificrwards 
tht  Plaintiff'  in  errror  removed  into  Penn/ylvaniay  became  a 
refident  citizen  of  the  ftate,  took  the  benefit  of  her  bankrupt 
law  ("which,  in  its  terms  and  operation,  was  analogous  to  the 
bankrupt  laws  of  England)  and  duly  obtained  a  certificate 
of  conformity  from  the  commiffioners. .  Subfequent  to  this  dif^ 
charge,  he  returned,  on  a  tranfient  vifit,  to  Bojfon ;  and,  being 
there  arretted  by  the  Defendi^nt  in  error,  for  the  old  debt,  he. 
caufed  the  fuit  to  be  removed  from  the  State  into  the  Circuit 
Court,  and  pleaded  his  certificate  in  bar  to  the  aftion  :  but  the 
court  (confifting  of  Judge  Iredell,  and  the  Diftrift  Judge) 
ever-ruled  the  plea,  and  gave  judgment  for  the  PlaintiflF  below : 
whereupon  the  prefent  wi^t  of  error  was  brought.* 

The  argument  of  the  caufe  had  been  confidcrably  advanced, 
when  a  contagious  fever  made  its  appearance  again  in  Phila* 
delphhy  and  the  bufinefs  of  the  court  was  unavoidably  fufpend- 
cd.     But  at  February  Term,  1707,  the  court  havine  decided* 

Vol.  III.  Bbb  in 

*  It  .appeared,  during  the  difcuiHon,  char  a  great  diverfity  exrfted  Xn 
Che  law  and  practice  of  che  feveral  States,,  upon  this  fnbj^ct ;  and -that 
adeciliofi,  directly  contrary  to  that  of  the  Circuit  Conrt  ofMaAathti^ 
fettf,  bad  been  given  in  the  Circuit  Court  of  Rhode  llland,  coihp(>re(|  a 
judge /#?//*/!  and  the  Diftrict  J adge« 
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X  ^Q J.     in  the  cafe  of  Bingham  virfus  Cabot^  it  aL  that  in  order  to  fuftaia 

v^^V^^  ^^^  jurifdlAon  of  the  Federal  Courts  it  muft  be  fet  fprth  in  the 

procefs,  that  the  parties  are  citizens  of  different  ftatesi  and 

that  form  having  been  omitted  in  the  prefent  fuit,  this  and  fe- 

yeral  other  writs  of  error  were  ftruck  off'  the  docket. 

Ingirfpll  and  Dallasj  for  the  Plaintiff*  in  error.  Lewis  a|id 
E.  filgbman^  for  the  Defendant  in  error.* 

Hamilton 

*  The  followlog  extract  from  FmUtms  was  tranflated  for»  and  read  in. 
this  caufe :  and,  I  am  perfuaded,  that  its  infertion  here  will  be  approved 
by  the  profeflion. 

HuBi&us,  2  r*/.  B.  f .  Tit,  %  ft  26. — ^*  It  often  hapipens  that  contract  en^ 
tered  inio  in  one  place,  talce  effe^  in  different  governments,  or  are  judi- 
cially decided  uponinother  places,  than  tbofe  in  which  they  were  entered 
into. 

It  is  alfo  well  known,  that  when  the  Roman  Empire  was -deftroyc>d, 
the  Chriftian  world  was  divided  into'many  nations,  not  united  tinder 
muy  common  head,  nor  conoefted  by  anv  uniformity  of  regulations. 

It  is  not  wondertul  that  we  do  not  find  any  thing  qpon  this  fabjeft  in 

the  Roman  law  ;  when  the  government  of  the  Roman  people,  was  ex-? 

tended  over  a  great  part  of  the -habitable' globe,  the  frequent  confliA 

.    mnd  contrariety  of  laws  could  not  occur;  the  rule  was  one  and  the 

fame. 

However  the  fnndamentcl  fules  by  which  this  queftion  ought  to  be 
decided,  appear  to  be  derived  froni  the  Roman  law,  although  the  in- 
quiry it  fe  If  appears  tc  belong  rather  to  the  law  of  nations,  than  to  the 
civil  law  •  as  what  c^ifTerent  nation*  obfeirve  between  themfelves,  it  ii 
iobvious  forms  the  law  tff  nations. 

In  order  to  render  this  yer?  intricate-bpHnefs  plain  and  clemr,  we  will 
lay  down  three  maxims,  which,  being  fully  eftabliflied,  as  it  appears  to 
us  the^  may  ea(ily  be,  the  deduftion  of  the  confequences,  neceflary  to 
mn  entire  underftanding  of  the  fubjeft,  will  be  of  no  great  difficulty. 

They  are  thefe:  ift.  The  lews  iSf  every  empire  have  force  withip  the 
limits  of  that  government,  and  are  obligatory  upon  all  who  are  within 
itk  bounds. 

2d,  Alfperfoiis  within  the  limits  of  a  government  are  fonfidered  as 
fubjeAs,  whether  their  refidence  is  permanent  or  temporary. 

jd.  By  the  courtefy  of  nations,  whatever  laws  ^re  carried  into  execu- 
tion, within  the  limits  of  any  government,  are  confidered  as  hayfhg  the 
/ame  effect  every  where^  fo  far  as  they  do  not  occafion  a  prejiidicc.  to  the 
rights  of  the  other  governments,  or  their  citisens. 

It  appears,  tHeref^e,  npoq  this  occafion,  that  we  ought  to  confult^ 
'  pot  (he  civil  law  onty^  but  what  is  to  be  inferred  from  the  mutual  cour' 
V     ycoirtice,  and  the  tacit  fohfent  of  different  neople.  becaufe  as  the  Jaws 
of  .one  people  ciinoot  have  any  force  6»effeCT  dire^ly  with  another  peo- 
ple, fo,  on  the  otherhand,  nothinc  would  be  more  inconvenient  tn  the 
promifvoous  inferconrfe  and  pra^tic^  of  n^ankind,  than  that  what  was 
valid^by  the  laws  of  one  place,  /hould  be  rendered  of  no  effcft  elfe- 
'    where,  by  a  dtverliiy  of  law,  which  is  the  reafon  of  the  third  *uaxim| 
pf  which  heretofore  no  doubt  appears  to  have  been  entertained. 

With  rcfpeA  to  thf  fccond  miixim,  fome  have  thought  otfiei4irife| 
who  deny  thai  foreigners  are  lub]e^  to  the  law  of  the  place. 

I  acknowledge  there  are  exceprtons  to  the  rule,  which  I  will  notice 
hereafier  ;'  but  this  polition  we  hdid  as  moft  certain,  that  whi^ver  live 
within  the  hounds  of  a  goverifment,are  to  be  acconnted  its  fobjefts.  This 
5$  evident  from  conjidering  the  nature  of  a  republic,  and  the  nnivcrfal  . 
fuftoffl  am«ng  all  nations,  ^f  coutroulingall  thofe  by  their  lawc,.  who 

live 
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1797. 


Hamilton  verfus  Moorb. 


ERROR  from  the  Circuit  Court,  for  the  Diftrict  of  G##r- 
gia.  Judgment  had  been  rendered  in  the  Court  below, 
for  the  Defendant  in  Error,  on  the  15th.  of  Ncivembir  1796. 
On  the  and.  of  January  1797,  the  Writ  of  error  was  fued  out, 

and 

live    ampng  thtm,  exemplifiedy  at  Grotiut  mentions,  2.  c  »•  it.  5.  jn 
the  iuftance  of  perfonal  arreft  praAifed  ererj  where. 

Whoever  makes  a  euntiaA  in  any  particalar  plate,  is  Aibjeftcd  to 
the  laws  of  the  place  as  a  temporary  citizen. 

Nor  indeed  are  they  fuppnrted  or  juftified  by  any  reafon^  in  compel- 
ling foreigners  to  abide  by  the  deci lions  of  the  law  where  they  happen- 
ed to  be,  except  on  the  general  principle  that  the  jurifdiftloo  of  a  govern- 
ment is  confidered  as  competent  to  the  controul  of  all  thpfe,  who  are 
wifhin  its  linrits. 

From  .thefe  condderations  the  following  poHtion  arifcs.  All  bu(i- 
nefs  and  tranfaftions  in  court,  and  oat  of  caurt,  whether  teftameniary 
•r  other  conveyances,  or  acts,  which  are  regularly  done  according  (he 
Hwfif  any  particular  place,  are  valid*  even  where  a  different  law  pre- 
vails, and  where,  had  rhey  been  fot ran fac\ed,  they  would  not  hive 
been  valid.  On  tne  contrary^  tranfaftions  and  acts  which  arc  execntec^, ' 
Contrary  to  the  laws  of  a  country^  as  they  are  void  at  firft,  never  cem 
be  good  and  valid,  and  this  applies,*  not  only  with  refpecc  to  thofr. 
who  have  their  reiidrnce  in  the  place  of  Che  contract;  bat  thofe,  who 
were  there  only  occaiibnally  ;  under  this  exception  only,  that  if  this 
rulers  of  another  people  would  be  affe^ed  by  atfy  peculiar  ineonveni- 
ence  of  an  important  naCtire,  by  giving  this  effeft  to  tranfaftions  per- 
formed in  another  country,  according  to  the  laws  of  the  place  they  arc 
in,  fiich  pariicular  pl'4CC  is  not  bound  to  give  effedt  to  thofe  proceedings, 
or  toconltilcr'ihem  as  valid  within  their  jurifdidtiou.  It  is  wortkWtJle 
to  exemplify  the  principle  by  examples  and  inftances. 

In  Holland  a  laft  will  and  tefta'ment  niay  he  made  before  a  notary, 
and  two  witneffes :  In  Friezeland  it  is  of  no  effect  unleft  eftabliihed  and 
witneffed  by  feven  witneffes. 

A  8aiavian  makes  a  will  in  Holland  according  to  the  law  of  the  place, 
under  which  the  goods,  ii'cuated  and  found  in  Frieseland  are  demanded  ;. 
ongliff..the  Jud^;es  of  Frieieland  to  grant  the  demand  founded  upon  the 
wiUmadc  in  Holland  ?  The  laws  of  Holland  cannot  bind  the  people  of 
Friesclaud,  thcrefo.-c  to  decide  according  to  the  firft  maxim,  the  will 
would  not  be  g5od  in-Frieselaiul ;  but  by  the  third  maxim  its  valiuity  is 
fiipportrd,  and  by  that  judgment  is  given  in  its  favour,    fiut  a  Frilhn 

mikes 
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1797.     and  lodged  In  the  office  of  the  Clerk  of  the  Circuit  Court;  and 
1L#«Y^ '  i^  ^^  fet'vej,  with  the  proper  notices,  on  the  Defendant  in  er- 
ror 

makes  a  journey  intoUol  t:ind,and  ihrre  executes  a  will  according  to  tlie 
UvT  of  the  place^  contrary  to  the  law  of  Fricreland,  and  Teturns  and 
dies  there:  (s  the  will  good  ?  it  is  good  according  to  the  feCond  max-^ 
im  ;'becaure  while  he  was  in  Holland,  though  but  for  a  temporary  pitr-* 
pofe,  be  was  bound  by  the  law  of  the  place,  and  an  a  A  good,  whei^ 
•  done,  ought  to  prevail  every  where,  according  to  the  third  maxim,  and 
that,  wt?lhont  any  diftiuc^ion  bet\*'een  moveable  and. im  moveable  ef- 
tare,  and  Co  the  :a\T  is  pradifrd.  On  the  other  hand,  the  Fiizian  makes 
his  will  in  his  own^oaniry,  before  a  notary,  with  two  witnefles,  it  ig 
carried  into  Holland,  and  demand  made  of  the  goods  found  there:. It 
will  not  be  granted,  becaufe  not  made  in  a  valid  manner  at  firft,  being 
made  contrary  to  the  laws  of  the  plac^.  tt  vTotild  be  thr'Came  thing  If 
the  Batavian,  was  to  make  fuch  a  will  in  Friezeland,  although  in  Hoi* 
land  It  would  have  been  good  ;  for  it  is  true,  that  fuch  a  deed  would  not 
be  i^ood  in  its  commencement,  for  the  reafons  juft  Qated.  • 
■  What  we  have  faid  with  refpeA  to  wills  applies  equally  to  conveyan- 
ces to  take  effeft  during  the  life  of  the  gnuucr  :  Provided  a  coAtradt 
is  made  according  to  tlie  law  of  the  place,  in  which  it  is  entered  into, 
cbroughdut,  in  court,  aHd  out  of  court,  :ven  in  tbofe  places  where  fuck 
a  mode  of  contraAing  fs  not  allowed,  ic  xt^ill  be  fupported.  For  exam- 
ple :  In  a -certain  place  particular  kinds  of  mcrchanc'ize  are  prohibited, 
if  fold  there  the  contraft  is  void — but  if  the  fume  merchandize  were 
fold  elfewhere,  in  a  place,  where  there  was  not  any  prohibition,  and  a 
fuic  is  broui^ht  in  a  place  where  they  were  prohibited,  the  purchafer  will 
be  condemned  and  the  foit  maintained,  becaufe  the  contra^  was  good* in 
its  origin,  where  made.  But  if  the  merchandize  fold  in  another  place, 
•where  they  were  prohibited,  were  delivered,  the  purchafer  would  not 
be  coujlemned,  becaufe  it  would  Im*  contrary  fo  the  law  and  conveni- 
ence of  the  government  where  they  were  Ibid,  and  an  aiflion  wojuld  not 
be  countenanced  wherever  mttiiuted,  even  to  compel  the  delivery  •  for, 
if  oil  the  deliverx^ being  made 'the  purchftfcrwould  not  pay  the  price,  he  ■ 
would  be  hound,  if  at  all,  not  by  the  contra^,  but  that  having  got  the 
goods  of- another,  it  would  be  unreafonable  that  he  ihould  enrich  him-  ' 
felf  at  the  expence  and  lofs  of  another.  * 

The  rule  is  equally  applicable  10  adjudged  cafes.  A  fcncence  pro- 
nounced in  any  pl-ace,  or  a  pardon  granted  by  thole  who  had  jurifdiAion, 
has  equal  effcft  every  where.  Nor  is  it  lawful  for  the  ma!;i(Irates  of  ano- 
ther commonwealth,  to  profceiite,  or  fiifTer  to  be  profeciitcd,  a  feCond 
time,  one  who  has  been  abfolved  or  pardoned,  although  uithout  a  fufr 
ftncnt  rcafon.  -  Still  however  under  this  exccpii^m,  that  ho  evident  dan- 
fivf  or  inconvenience  rcfolt  from  it  to  the  other  commonwealth,  'as  aa 
inOance  within  our  own  memory  may  exemplify.  Tiiiu?  having  ftruck 
.a  man  on  the  head,  on  the  borders  {^withtntkr  iimit»)  of  Fiiczeland,  who 
the  foMowingnighf  difcharged  a  great  deal  of  biood  at  ihenofe,  and,  af- 
ter having  fupped  and  drank  heartily,  died.  TitiusercapediutbTraufylva- 
nia.  Qeing  apprehended  there  as  u  appears  voluntarily^  he  wis  tried 
and. acquitted,  upon  the  fuggeftion  that  the  mail  did  not  die  of  the 
wound.  This  fentenc'e  was  fent  into  Friezeland,  and  he  applied  for  adif- 
charge  from  the  profecution  as  having  been  acquitted. —  Although  the 
manner  of  trial  was  not  very  exceptionabje,  yet  the  court  of  Frieseland 
was  much  difguded  at  the  idea  of  excuitng  the  del^nqucnr,  and  giving 
eifcA  t«»  the  foreign  proceedings,  although  demanded  by  the  Traniy^va- 
Aians  ;  becaufe  :he  ffi)^ht  into  the' neighbouring  government*, 'aliu  the 
pretended  pVocels  appeared  too  evident iV  calculated  to  elude  the  5'Jrif* 
didion  of  Friezeland  ;  which  it  the  exception  under  the  third  maxim* 
The  fame  principle  is  ubfcrvtd  in  judgments  fcfpcdiu^  civil  matters  as 

is 
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ror,  upon  th«  14th  of  Jnftttary  jj<)j ;  but  the  affidavit  of  feV-     1797. 
vice  w^  not  made  till   the  May  tollpwing;  nor  wa&  the  writ  ^^ 
even  tranfmittpd,  (jf  returned,  till  theprcfcnt  Term. 

IngerfoU 

\%  cvidenr  frnni  tbc  fonn%tiiiK«xiimp1e  within. our  niemorj.  A  citizen  of 
Harlem  made  acontruA  Wttli  one  ki  Groningrh  and  fubinicted  bhiifelf 
CO  the  Jud|;es  of  Gronin)i^n*  Being  cit^  by  tiriuc  of  (his  fubmillion, 
iind  not  appearing  he  watebiidemned,  as  coniuiiiMciout.  Execution  of 
the  fcnceiice.  being  denionded,  it  was  donbtei^  whether  it  ought  to  be 
jtranred  iu  a  Frisian  court.  TheVeafOn  of  doubting  was,  that  by  force  of 
the  rubinillion^  it' he  was  not  fbund  in  theforeign  territory,  they  could  lioC 
proceed  agaiiiiV  him  as  ^onrtiraaciout,  as  w^  (hall  fee  e^  few  here  :  nor* 
without  prejudice  to  our  jorifdii^ion  andaifo  of  our  citizens,*  coulo  ef- 
fcA  be  given  tit  foch  fcntcncci,  Bowever  it  was  allowed  at  that  time,  - 
certaiA  magiflrates  cooeumng,  chat  it  ihoold  nx>t  be  permitted  to  the 
Frizianv  to  examine  by  what  principle  the  fentence  pafled  at  Gro- 
ningencuuK)  bcjufttftf-d,  but  only  whether  it  was  valid  according  to 
the  l:i\v  of  the  p!ace^  Others  were  governed  by  the  following  reafon, 
thtft  tjicmagiilrateai.  Harlem  on  requeil  had  granted  a- citation  which 
he  ought  rather  nut  to  have  done,  and  the  Amfterdam  magKlrate  denies  the 
execution  of  the  icntence  pail'rd  againft  xUt  abfent,  being  tited  to  the 
court  ol  FrieaeUnd  by  an  ^didt  founded  on  the  terms  uf  the  fubmiflioft 
a6d  condemned  wltboQt  being  heard,  enJ  that  fuch  proceedings  ought 
not  to  a#edt  any  one.  With  this  opinion  I  concur,  on  account  of  the  re- 
ftri^ion  rontaii><.d  in  the  third  axiom. 

Again:  It  hatbeen  made  a  qneftion,  whether  if  a  contraft  is  entered  into 
at  any  fuppofed  place, abroad, and  an  aAion  isconftnencedwiih  us,and  th« 
rule  was  JifTcrcnt  here,  and  there,  either  in  allotting  or  denying  the 
adion,  which  law  is  to  gi  vcVn  ?  Fo**  inftauce;  A  Frizian  becomes  a 
debtor  in  Holland  on  account  of  merchandi/c  fold  there,  and  is  fued  in 
Frie/.eland  after  the  expiranon  of  iwo  years  ;  the  adt  of  limitation  is 
pleaded  whicl.  bars  fiuh- actions  with  ns  al'iera  lapfeKir  two  years  ;  the 
creditt»r  replies  that  in  Hoilnnd,  wl'-re  the  conrrai't  \%a$  madc,.i\ich  pici- 
fertpiiun  and  limit  itioil  do  not  cxift  ;  an'!'  ihtfrelore  is  not  to  be  uiged 
flgaiiid  him  in  this  cafe.  i>at  it  was  oihcrxvilc  dccidcJ once  between  jnf- 
ticc  Bkckenfc'.dt  a.^iiiii\  G.  Y.  and  n;>aiii  between  John  jcnolUn  againft 
N.  B.  boih  beforf  t!ie  gjyat holidays  in  i^»8o.  For^lic  f  %me  rearon..if  a  • 
debtor  rciident  in  Frie'seland  executed  an  tnilrument  in  HoHand  before  a 
Niairiftratcwhichmayiher^eutitK  him  to  an  execution,  but  not  by  common 
rigiit,  no  execution  can  ilfue  herr^,  but  the  merits  orihe  original  de- 
mand muft  bt-  examined.  The  rcafon  is,  that  a^s  of  limitation,  and 
modes  of  execution,  do  not  belone  to  the  elTcuce  ot'  the  eotiiraifl*, 
but  to  the  time  and  manner  of  brinj>jng.  fuits,  \^hich  is  a  didinct  ming,' 
and  therefore,  i;'is  ellabliihed  upon  the  bcft  ground,  that  in  entering 
a  judgment,  the  law  of  the  place  where  it  is  rendered,  is  to  govern,  a^.- 
though,  it  refperts  aeoniraci  mioie  elfcNvhere — Saiidius  B.  i.  T4^t.  12. 
Dcf.  5.  where  he  fays  that  in  the  execution  of  a  fenienc'e  given  tfbroad, 
the  lawof  the  place,  in  which  the  execution  is  alkcd,  is  to  govern,  not  tht 
law  of  the  place,  where  the  judgment  was  given. 

The  contraAof  matrimony  ^s  alfo  regulated  .by  the  fame  rules*  If  H 
is  regular  and  valid  inthat  place  where  it  was  contracted  and  celebrat- 
ed, it  is  binding  every  where,  under  the  fapie  exception  of  not  doing 
•  pi'cjudiee  'to  othrrs— to. wbiiii  exception  may  be  added,  if  inceil  fliould  be 
permitted  any  wbere,  or  marriage  in  the  fccond  degi  ce,  which  indeed  is 
fcarcely  •I'uppofable. 

In  Frictelaiid  muiiimony  is,  when  a  man  and  woman  agree  to  marry 
and  cohintarily  i-uke  each  other  for  man  aud  wife^  although  no  ceremo- 
ny i»  pcitoimcd  at^chuf^h* 
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1797*        Ingir/oll  znd  Dallasy  for  the  Defendant  in  error  objectepi 
\.^V%-/  that  a  wcit  of  rrror  muft  be  proled  of  the  TcriP  preceding  that 

to 

Id  SollanU,  matrimony  cannot  be  contraded  in  that  manner.  The  Pri- 
tians^  however,  without  doubt,  enjoy'iimong  the  Hollanders  the  rights  of 
married  people,  in  the  particulars  of  dower,  jointure,  the  rights  of  chil-. 
dren  ro  inherit  the  property  of  their  parents,  Sfc. 

Jn  like  manner  if  a  Brabanrer,  who  /hould  marry  nnder  a  difpenfation 
from  the  Pope  within  the  prohibiccd  degrees,  (hould  remove  here,  the 
marriage  would  be  confidcred  as  valid:  yet  if  a  Frizian  marries  the 
daughter  of  his  brother  in  firabiint,  and  celebrates  rbe  nuptials  there,  re- 
turning here  be  would  not  be  acknowledged  as  a  married  man,  becaufe^ 
in  this  way  oiir  law  might  be  eluded  by  bad  examples,,  and  this  induces 
me  to  make  an  obfervation  upon  this  point.  Ic  often  happens,  that 
young  people  defirous  of  forming  improper  connexions,  and  to  fanftion 
their  illicit  intercourfe  with  the  ceremony  of  marriage*,  go  into  £aft 
Frieseland,  or  other  places,  in  wh;ch  the  confcnt  of  curators  or  guar- 
dians is  not  neceflary  to  marriage,  according  to  Uie  Roman  laws. 
Tberc  they  celebrate  marriage  and  prefently  return  to  their  countrr— 
1  think,  that  this  is  a  manifeft  fraud  or  evaiion  of  our'law^  and  therefore 
that  tke  magiftraies  here,  are  aot  obliged  by  the  1%^  of  nations  to  ac- 
knowledge fuch  marri'ages  or  to  hold  them  as  va^id  ;  efpecially  with 
rcfpect  to  thofe.  who  tranfgrefs  and  evade  their  own  laws  knowingly 
and  intentionally.  Moreover,  not  only,  the  contra^  of  marriage  itfelf,. 
properly  and  regularly  celebrated  in  one  place,  is  good  in  all  places,  but 
the  ri;;bts  and  incidents  which  attend  it  where  celebrated,  attend  it  elfe- 
where.  In  Holland  married  people  have  a  communion  of  all  their  g  <ods, 
unle  is  it  be  other  wife  exprefsly  CQveftanted  by  them;  thik  will  be  the 
eifea,  a^  to  goods  lituated  in  Friexeland,  ahhongb  there  marriage  only 
occalions  a  common  rifque  of  profit  and  lofs,  not  of  the  goods  themfelves; 
therefore  the  Frisians  remain 'after  the  marriage  each  one,  botbbufbaad 
and  wife,  feparate  owners  of  their  goods  lituated  in  Holland.  When  how- 
ever the  married  couple  remove  from  the  one  ftaie  or* province  to 
tlu' other,  whatever  i»  afierwardt  acquired  or  (alls  to  either,  is  not  in 
common,  but  held  by  diftiu^  right,  and  what  was  before  made  commoa 
between  ihcm,  will  be  cither  in  common  or  otherwife  as  t|iey  direA  : 
as  Sandius  lays  it  down  who  tells  us,  B.  ft.  de  is  tit.  5.  def.  lo.  there 
was  a  dii'iiute  among  the  learned  dolors  whether  immoveable  goods, 
liturficd  iii  another  country,  were  to  be  affected  and  regulated  by  the 
rulC'5  as  we  have  laid  it  down. 

The  reafon  of  the  doubt  was,  chat  the  l^ws  of  one  <omtnonwealth, 
cannot  affect  the  integral  parts,  the  territory  of  another  commonwealth; 
--to  this  two  anfwers  may  br  given.  Eirft,  That  it  cannot  be  done  by  the 
immediate  force  and  operation  of  a  foreign  law,  but  with  the  concurring 
confent  or  the  lupremc  power  in  the  other  government,  which  gives  aa 
effect  to  tbreign  lawtexcrcifed  upon  property  within  its  own  jurirdiction, 
Wii^outany  prejudice  being  received  to  its  fovercignty  or  the  rights  of  ita 
citiscns,  regarding  the  rtiutual  convenience  of  the  two  nations  or  go- 
vcriiim;nis,  which  is  the  foundation  of  all  fhefe  rules.  The  other' an- 
fwcr  is,  ihat  it  is  not  fo  much  by  force  of  law,  as  by  the  tonfentof  the 
parties  rcciproc&Uy  communicating  their  rigbu  to  each  other,  by  which 
means  a  change,  or  modification  of  property  may  arife,  not  lefs  from 
matrimony  than. any  other  contract! 

The  place,  howcvc',  where  the  contraa  is  entered  into,  is  set  to  be 
exeluii  vely^cQulidered  :  if  the  parties  hatpin  contemplation  another  place 
at  the  lira.-  of  the  con(raa,  the  laws  of  the  latter,  will  be.piefcrrcd  ia 
the*  couftruaiou  of  the  contra^. 

'  Every  one  is  conliJc^ed  as  having  contra^ed  in  that  place,  in  which 
he  bound  hi^fcMf  10  pay  or  perform  any  thing  h,  at.  </r.  0,  fif  •/.  ajid  the 
pluf  e  where  matrimony  is  contraft^d  is  not  fo  much  the  place  where 
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to  which  it  is  mnde  returnable;  that  a  Term  cannot  intervene    1707. 
between  the  lifte^and  the  returu,  U^V^^ 

E.  Tilghman 

the  ccreiDooy  is  performed,  «s  where  they  exf  e^  and  intend  to  live 
and  fettle.  It  happen*  dally,  that  men  in  Friexeland,  natives  or  fojovm- 
tity  marry  wives  in  Holland,  which  they  immediately  briQg  intoFrieze- 
land.  And  if  at  the  time  ot  the  marriage,  they  intended  imme- 
diately.to  feulc  ill  Frieseland,  there  wpl  not  in  fneh  cafe  be  a  comtexu- 
nity  of  good».  Although  they  make  no  fpecial  marriage  contraA/not  the 
law.  of  Holland,  hut  of  FrieseJand,  will  govern :  the  latter,  not  the  form- 
or,  is  the  plice    f  their  contraA. 

There  is  a  further  applicatio>i  of  the  reftric^ion  h  often  mentioned.  The. 
cffeAs  of  a  contract  entered  into  at  any  place,  will  be  allowed  accord- 
ing to  the  law  of  that  place,  in  other  countries,  if  no  inconvenience  re- 
falts  therefrom  to  the  ciiixens  of  that  other  country,  with  refpect  to 
the  law  which  they  demand,  and  the  fovereignty  of  the  latter  place. 
Is  not  bound,  D«r  indeed  can  it  fo  far  extend  the  law  of  another  territo- 
ry.' For  example,  the  oldeft  and  Mt  fyj^tiucattom  (mrfg^ge)  of  a  move- 
able, is  to  be  preferred  even  againft  a  third  poflcflbr,  by  the  law  of 
Casfar,  and  in  Frieseland,  not  among  the  JSmtavJsns*  therefore  if  any 
one  upon  Inch  an  Uy^thtemthn  proceeds  to  demand  the  article  from  3 
third  perfun,  he  Hiall  not  he  heard,  but  his  fuit  rejected;  b'ecaufe  the 
right  of  the  third  peribn  to  that  chattel^  ihall  not  be  taken  nwny,  by 
the  law  of  another  jiirifdxction  or  territory.  Let  us  enlarge  tkis  rule  to 
Che  following  extent : 

If  the  law  of  the  place  ill  another  government  is  contrary  to  the  law 
of  our  ftate,  in  whieb  alfo  a  contra^  is  made,  inconfiflent  with  a  con- 
tract celebrated  and  made  in  another  place,  it  is  reafonable  in  fuch  cafe, 
that  we /hould  obierve  our  own  law,  rather  than  a  foreign  law.  For 
example :  \     ^ 

In  Holland,  matrimony  is  contracted  with  this  agreement,  that  the 
wife  (ball  not  be  refponfible  for  the  debts  contracted  by  the  huiband 
only;  although  this  is  a  private  contract,  it  is  faid  to  be  valid  in  Hol- 
land, to  the  prejudice  of  the  creditors,  with  whom  the  husband  (hall  af« 
terwards  contract  debts,  but  in  Friezeland  fuch  a  kind  of  contract 
would  not  be  binding  nnlefs  publiHied,  nor  would  ignorance  of  the  ne- 
cefljty  of  ntaking  it  public,  be  an  excufe  according  to  the  law  of  Ca;far 
and  equity.  The  huAand  contracts  del.ts  in  Friezeland,  and  the  wife  is 
fued  as  jointly  refponfible,  and  liable  for  one  half.of  the  debt :  She 
pleads  her  marriage  contract-^the  creditors  reply  that  this  contract  is 
contrary  to  Uie  laws  of  Friezeland,  becaufe  not  publifhed-^aad  this  is 
the  rule  with  us,  where  the  marriage  was  contracted  here  ;  as  I  late- 
ly gave  my  opinion  when  confulted  upon  the  point.  But  thofe  who 
con  «ctei||Lin  Holland,  and  in  whofe  favour  the  dcbis  were  contracted 
there,  were  non-fuited,  notwithftanding  their  fnit  was  brougJit  in. 
Friezeland,  becaufe,  as  far  as  refipected  them,  the.  law  of  the  place, 
where  the  marriage  was  contrac^d,  not  the  I'^vs  nf  the  two  countries, 
came  into  confideration. 

From  the  rules  laid  dovn  in  the  begihning,  the  following  axiom  may 
be  deduced.  Perfunal  rights  or  difabiliiies  obtained,  or  commuhicated, 
by  the  laws  of  any  particular  place,,  are  of  a  nature  u-hich  accompany, 
the  perfon  wherever  he  goes,  with  this  effect,  t  lar  in  all  places,  he 
either  enjoys  the  immunities  or  exemptionr,  or  is  fubject  to  the  d'.fa- 
bilities  impofcd  by  the  law  of  the  country  where,  they  at  any  timc'h-.ip- 
pen  to  be,  on  characters  of  that  dcfcripiivo 

Therefore,  tliofe  who  with  us  are  under  lorois  or  curators    sls  yonn;; 
men,  prodigals,  married- women,  are  every  where  reputed,  as  perfuns 
fubject  to  curators,  and  whatever  the  law  ofany  place  conliders  as  the 
right  or  difabilitics  of  pcrfunsof  that  dcfcription,  they  may  fiifferexercifc  . 
^nd  enj/^y;  bcnrc^Jic  who  is  cxcufed  the  coofcquenccs  of  crimes,  or 

contracts 


376  Cas£S  ruled  and  adjudged  in  the 

1797.         E.  Ttlghman  endeavoured  to  fupport  the  writ,  confiderine 
V>rv>i^  the  objedion  as  founded  on  a  mere  error  in  form,  cited  2  Bl 

Rep 

centractson  account  of  his  want  of  a<;e,  in  Friezeland,  cannot  majce 
binding  contracts  in  Holland)  and  one  declared, prodigal  here>  contracting 
elfewhere,  will  not  be  bound.  Again,  in  fnme  provinces,  one  above 
ihe  age  of  twenty-one  years,  may  convey  his  real  cftafe;  furh  a  per- 
foii  may  do  the  fame  in  thofe  places  where  twcnty-five  is  the  period  of 
full  age;  beeaufe  whatever  the  laws  and  judicial  proceedings  in  any 
place,  decide  as  to  their  fubjects,  other  people  allow  to  have  :lic  Ihmc 
effect  with  them,  unlefs  a  prejudice  or  incouveuiencr,  would  rel'ult  to 
them,  or  ihcir  laws. 

There  are  perfons  who  underftund  thefe  perfoual  rights  to  the  follow-^ 
in^  extefir,  that  whoever,  in  a  certain  place,  is  of  full  age,  or  a  minor, 
m  child,  or  put'oiK  of  rhe  controul  of  the  father,  will  enjoy  the  fume 
ri^rhts,  andbe  fttbjcftto  the  fame  diiabilities,  as  in  the  place  where  he 
became  fuch  a  chara^er,  o(  was  fo  reputed  ;  and  whether  the  iUme 
ch^Qg  would,  or  would  not,  have  happened  in  his- own  country,  (lill 
that  the  fame  conf<quencc  acceiHirily  follows^  It  appears  to  mc, ,  chat 
this  is  laying  down  the  rale  too  broad,  and  would  fubjed  us  10:1  bur- 
thenf^me  inconvemeac  by  the  lawsof  onr  neighbours.  Aa  exnmple  wiil 
ms^ke  the  thinfT  plain  :'A  diild  not  emancipated  or  exempted  from  the 
power  of  his  Father,  and  who  has  nor  Ceafed  to  be  one  of  his  family, 
cannot  make  a  will  in  Fnrtlnnd*  Ue^gocs  into  //o/ZnW,  and  there  makes 
a  will — is  it  valid  ?  I  think  it  valid  in  HoJiamiy  by  the  ftrft  and  fecond 
rules,  that  the  laws  regulate  as  to  all  thofe  within  it's  limits,  nor  is  it  rea 
IoiMyIc,  that  the  people  there,  refpe^ing  a  bulinefs  done  there,  nrglcc- 
tSog-H^hclr  own  laws,  mould  judge  according  to  the.  laws  or  other  people, 
rt»l  til  at  W\\^  would  not  be  valid  in  FriezcUnd^  by  the  third  rule,  becaufc 
Vy  thfot  mv  d  nothing  would  be  moreeafy  than  to  elude  onr  laws,  and 
eur  citisgeni  might  elude  them  every  day.  Bnt  in  other  places  out  of 
/VwccAtW,  the  will  would  be  vaJid  even  where  by  their  laws  a  child  while 
one  of  the  Faiher*s  family  could  not  make  a  will,  becaufc  there 
f  be  reafon  would  not  apply,  tha't' their  citizen  h^d  gone  to  Udlund  to  elude 
their  law  hftaudtmUgn* . 

The  example  I  have  given  refpedtt  an  aA  prohibited  at  hon:e  on  ccy 
count  of  apcrfonal  difability. — We  will  give  another '.a^  it.lU wed  at 
home,  but  prohibited  abroad,  where  done  ; — fome  time  iince  decided  in 
our  Supreme  Court — Rud'Afk  Moifema  aged  17  yeats  alid  14  days,  was 
born,  and  lived  at  GrMiftgen,  after  that  he  went  abroad  to  learn  the  boli- 
ntjs  of  a  Druggtft,he  made  a  wi]l,\vhich  he  might  havem^^  in  FntztiuNdy 
but  at  Groningtiy  fays  D.  ^auia  the  lleporter,  it  is  not  la\\ful  Y;»r  an  infant 
to  make  a  will  under  70, or  in  the  time  of  his  lad  illncfs,  or  •or  m«>rc  than 
half  his  patrrmony.  The  young  man  died  of  that  licknefs  ltavin!T^*  *•  P^" 
therbis  heir,  and  leaving  nothing  to  his  Mother's  relations,  \\h  fofitl^ndcd 
ihutthe  wil^was  void  us  mndcagainft  the  law  of  the  place.  The  heirs  in- 
lilled  that  a  pcrfonal  quality  accompanies  the  pcrfon  every  wlicrc,  and, 
«<  he  could  h.ive  miido'ihis  will  at  home,  he  could  make  it  abroad. 
But  it^was  decided  aipinft  ihe  will,  alihou/.L  tlicic  was  «r  iMcntinn  to 
avoid  the  law,  but  ri;c  jndjnient  was  not  univcrf;ilty  apprtiVJd  N^iuia 
hJmfetf  difl'»niinjr.      V/  V.  134.  An,  1643.  d.  j;.  ^7.— 

The  foundation  ofull  this  do^rine  we  have  faid,  and  we  inlift  upon 
it,  is  Ihe  fal)j«:cti:>n  th^t  men  owe  "to  the  laws  of  cverv  country  >viihin 
which  thcv  are  ai  jiny  lime  ;  from  whence  it  f.>llows,  that  an  acl.^ll^d  or 
void,  in  its  beginning,  and  where  it  (irft  takes  place,  muft  bt  the  fame 
■eltevnere. 

But  this  >bfcrvation  docs  nor  apply  equally  to  jmmovealiTc.  property, 
jjjire  it  iL  cotitidered  iH>t  as  depending  aliojcmer  upon  tbe  djf.. 
pofitioo  of  everf  m.:t\ertyt  o\\nerof  a  fanrjily^-ibui  the  Coin«nanwea]||| 
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Rep.  918.  3  £.  Raym,  1269.  Judicial  J£f  f.  32.  l  P'ol  p.  72.    1 797. 

Bur,  Tfih;  Court  olfervcd,  that  there  was  no  error  in  point  v,x\^0 
of  fa£l;  nor  any  clerical  error  to  amend.     The  writ  bears  the 
(fote  when  it  was  aAually  fued  out  and  lodged  in  the  office : 
there  is,  therefore,  nothing  on  the  record,  by  which  it  can  be 
amended  \  and  the  obic^lion  is  fatal. 

The  writ  of  Error  was,  therefore,  non^prcjftd. 

affixrs  certain  rights  as  rcfuUing  from  real  property^  and  U  intereftcd  m 
its  Uifpofal  ;  nor  could  a  nation  wlchuut  a  great  inconvenicncr  fufTrr  iti 
real  property  10  be  conveyed  uiih  ihefe  incident  rights,  by  the  Jaws  of 
another  country,  and  contrary  to  its  own  laws — therefore  a  Frijhtn  hsivir.g 
fields  and  boufes  in  the  province  of  Groirm^rw^  cannot  make  a  wii)  difpo- 
liug  of  them,  becaufe  it  is  prohibited  there  to  make  a  will  of  real  cf^ate; 
the  Fi>/y/0*rlaw  not  udcAing  lands  which  conftitute  integral  parts  of  a 
forei;;n  territory. 

But  this  does  not  contradiA  the  rule,  that  we  have  before  laid  down^ 
that  if  a  will  is  made  accoidingly  to  the  ceremonies  of  the  place,  where 
the  Teftator  reCides,  it  >fill  be  good  wiih  refpeA  to  h«$  property  in  ano- 
ther country,  if  a  will  could  be  made  there,  becuufe  the  diver(ity  of  laws 
in  that  refpeA,does  not  affc^k  the  foil,  bu:  diiedts  the  manner  of  makinji^ 
the  will,  which,  being  rightlyvdotte,  may  pafsreal  eftate  in  another coun- 
try,  fo  far  as* may  not  interfere  with  any  incidents,  connefted  with  the 
owneribip  of  reaf  property  in  the  country  where  it  is  {ituated.  This  ruU 
takes  place  in  common  conveyances — things  ani>e'xed  to  tliC  freehold  in 
Fi UtxtoitH^SoXd  in  Ho//amL  in  a  manner  prohibited  in  FrUzthindj  but  allow* 
cd  in  HciJandftirt  well  fold — corn  growing  in  Friezr/anJ  is  fold  in  iffr/Ai^</ ac- 
cording to  the  Lads, r.s  it  ij  called,  the  fale?  are  void,  beca.ufeit  isprohib:- 
ted  hnFreizfUmi^  whether  prohibited  in  Ihiiundor  hot,  becaufe  it  is  aonex-  . 
cd  to  rl*e  frfclioldy  and  is  a  part  of  it. 

The  n.r.ie  rule  held  with  regard  to  the  fuccefHon  to  an  inteilate  eftate* 
— If  ihe  dcceafcd  was. Father  of  a  family,  whoic  property  was  in  dilTe-? 
xei  provinces,  as  far  as  refpccts  tlie  real  eftate,  it  would  defceud  accor- 
ding to  the  laws  of  the  place  where  fuoated  ;  but  with  refpe  A  to  the  per-> 
fonal  pi'operty^it  \^ottld  go  according  in  the  law  of  the  place  where  the 
inieftate  Jived,  and  rf  which  he  wusau  iuLabitant--ifor  which  fee  SunJium 
iih,  4.  Dech.  Tit,  8.  Dtf.  7. 

Tbefc  obfervailons  arc  of  a  nature  that  rec^uire  more  full  explanation^ 
feeing  there  are  not  wanting  wriierK,  who  think  oihi-rwife  in  lome  par- 
ticulars, whom  you  will  iee  refpcclfuily  fpoken  of  by  Sandium  in  his 
reporisof  caufes  ;  to  whirh  add  Kodenbergius  treaiifeoflaws^in  the  title 
ttf  the  MarrJU'^e  Coniraa." 


AUGUST  TERM,  1797. 
RULE. 

'T  is  Ordered,  by  the  Court,  That  no  Record  of  the 

^     Court  fhall  be  fiiiFered  by  the  Clerk  tu  be  taken  out  of 

his  office,  but  by  confrnt  of  the  Court  ;  othcrwife  he  is 

to  be  rcfponfiblc  for  it. 

Vol.  III.  Cdc  Fcbrua)^ 
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Pehruary  Term,    1798. 


HoLLiNGSWORTH,  et  aU  Virfu$  Virginia. 


THE  decifion  of  the  Court,  in  the  cafe  of  ChiJI)o!m^  Ex^or. 
verfus  Georgia^  {%  DalL  Rep.^ig)  produced  apropofi- 
tioii  in  Coiigrefs,  for  amenJing  the  Conftitation  of  the  United 
5ftftrjf,  according  to  the  following  terms  : 

**  The  Judicial  power  of  the  United  States  fhall  notbccon- 
"  ftrued  to  extend  to  any  fuit  in  law  and  equity,  commenced 
"  or  profucuted  againft  one  of  the  United  States,  by  citizens 
"  of  another  Hate,  or  by  citizens  or  fubjcfts  of  any  foreign 
«^  ftate." 

The  pVopofition  being  now  adopted  by  the  conftitutional 
numbrr  of  ^Mtcs,  £»/<»  Attorney-general,  fubm i teed  this  qutf- 
ti.Mi  to  the  C:>i?rt,— wVVhcrther  the  Amendment  did,  or  did  not, 
fuperfede  all  fults  depending,  as  well  as  prevent  the  inflitution 
of  new  fuit:,  againft  any  one  of  the  United  States,  by  citizens 
of  another  S  ate  ? 

ff^.  Ttlghnian  znd' RawU^  areued  iii^ife^:  negative,  contend- 
ing, that  the  Juiifdidtion  of  the  ?Jourt  war  unimpaired,  in  rela- 
tion  to  all  iuits  iniViruxcd,  prev^oufly  t(^  the  adoption«of  the 
amendment.  Thfjy  prcmlfed,  that  it  would  be  a  great  hardfliipi 
that  perf  )n?  legally  ftJinfiffioiiKI  be  deprived  of  a  right  of  adion, 
or  be  CO?  dcnmecl  lo  the  payment  of  cofts,'bY  ^^  aincndmcnt  of 
the  C'>nfl  jtiition  ex  fcjtjallr^ ;  4  Bac.  Abr%  636  7.  pi  5.  And 
that  ihtjurifrictionhcm;':  before  rigulailycf&biiriied,  the  amend- 
ment ii.'twitli^.wiio'  2  tife  words  ^  fnall  nut  he  comtruei^^  ^Cm 
muft  be  cr.nfidcrid,  in  fa£t,  as  introilu5torv  of  a  new  fyftem  of 
judicial  authority.    Tlicre  are>  however,  twt>  objcftions  tot  be 

difcuffcd  : 
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difcufTcd:  ift.  The  amendment  has  not  been  propofed  in  the  1798. 
form  prcfcpibrd  by  the  Conftiturirn,  and,  therefore,  it  is  void,  k^  *\u 
Upo!i  an  infpeftion  of  the  original  roll,  it  appcrrs  that  the 
amendnrsent  was  pever  fubmittf d  to  the  Prefident  for  his  ap- 
probation. The  Coiiftitutirm  declares  that  "  every  order,  re- 
**  folution,  or  vote^  to  which  the  concurrence  of  the  Senate  and 
^.  Houfc  ofRepicfertativcs  n^ay  be  ncccflary  (except  on  a 
**  qi/^-ftion  of  ai'journraent)  drill  be  prefentcd  to  the  Prefidcnt 
«*  of  the  United  States \  and  before  the  fame  fiiall  tr.ke  efFe(5l, 
**  (hall  be  appiovcd  by  him,  or  bcii^  difapproved  by  hirr,  ih;:ll 
**  be  rep.-fltd  hy  two  thirds  of  the  Senate  and  Ffoufe  of  Rrprc- 
**  fentatives,  &c."  Jrt.  i^fT^  Now,  theConftitution,  likewifc 
declares,  that  the  concurrence  cf  both  Houfes  (hall  be  neceflTa- 
ry  to  a  propofition  tor  amendmerts.  Art  5.  And  it  is  no  an- 
fwcr  to  the  ohje£tii>n,  to  obfervc,  that  as  two  thirds  of  both 
Houfes  are  required  to  originate  the  propofition,  it  would  be 
nugatory  to  return  it  with  the  Prefid  »nt*8  negative,  to  be  re- 
passed by  the  feme  number ;  fmce  the  reafons  affigned  for  his 
oifiipprobatjon  rriirht  be  fo  fatisfaAory  as  to  reduce  the  majo- 
rity below  the  conftitutlonal  proportion.  The  concurrence  of 
Che  Prefidcnt  is  required  in  matters  of  infinitely  lefs  impor- 
tance; and  whether  on'fubjects  of  ordinary  legiflation,  or  of 
conftitationrl  amendments,  the  expreffion  is  the  fame,  and 
cquallyapplies  to  the  act  of  both  Houfes  of  Congreff, 

3d,  Tbefecond  obje(3ion  arifes  from  the  terms  of  the  amend- 
ment itfeJf.  The  words  "  commenced  or  profecuted,"  are 
.properly  in  the  paft  time;  but,  it  is  clear,  that  they  ought  not 
to  be  fo  gramatically  reftrided  ;  for,  then,  a  citizen  need  only 
difcontinue  his  prefent  fuit,  and  commence  another,  in  order 
to  give  the  court  cognizance  of  the  csufe.  I'o  avoid  this  evi- 
dent abfurdity,  the  words  muft  be  conftrued  to  apply  only  to 
fuits /0  ^^  ^  commenced  and  profecuted."  The  fplrit  of  the 
conftitution  is  oppofed  to  every  thing  in  the  nature  of  an  ex 
pofl  fASfo  law,  or  retrofoeilivc  regulation.  No  ex  pajl  faSfo 
law  cnn  b»;  pafled.by  Cfongrefs,  Conft.  Art.  i.  f.  9.  No  ex 
pojl  faiio  law  can  be  pafled  by  the  Legiflalure  of  any  indi\  idu- 
alStat^.  Ibid.f.  10.  It  is  true,  that  an  amendment  to  the 
Conftitution  cannot  be  controulcd  by  thofe  provifions  ;  and  it 
the  words  were  explicit  and  pofitive,  to  produce  the  retrofpec- 
tivc  efFeft  contended  for,  they  muft  prevail.  -  But  the  words 
ire  doubtful ;  and,  thercfoic,  they  ou^ht  to  be  fo  conftrued,  as 
to  conform  to  the  general  principle  of  the  Conftitution.*    In 

j^Bac 

Chasi,  juftite.  The  words  <<  cominenced  and  prorecuted/*  ftaoding 
ftlone,  would  embrace  cafes  both  paft  and  future. 

IV,  Ttlfhman,  Buc  if  the  court  cno  conftrue  them,  fo  as  to  confine 
Iheir  operation  to  future  cafes,  they  will  do  it,  in  order  ro  avoid  the  ef- 
fect of  an  «.v^  /«i£r«  laW|  which  ia  cvid'endy  contrary  to  the  fpirit  •! 
tht  conftitution; 
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1798.    4  Bac.  Ahr.  650.  pi  64.  it  is  ftated,  that  "  a  ftatutc  fliall  ne- 

Kg0fSf^»J  vcr  have  an  equitable  conftruftion,  in  order  to  overthrow  an- 

eftate ;"  but,  if  the.oppofite  doftrine  prevails,  it  is  obvious 

that  fnany  vcfted  rights  will  be  affefted,  many  eftates  will  be 

ovet'thrown.      For  inftance  ;  Georgia  has  made  and  unmade 

f grants  of  land,  and  to  compel  a  -efort  to  her  courts,  is,  in  ef- 
edt,  overthrowing  the  eftate  of  the  grantees.  So,  in  the  fame 
book  {p.  652.  pL  91.  92.)  it  IS  faid,  that  «  a  ftatule  ougnt  to 
be  fo  conftrued,  that  no  man,  who  is  fnnocent,  be  punifned  or 
endamaged;"  and  *'  no  ftatutc  fliall  be  conftrued  in  fuch  man- 
ner, as  to  be  inconvenient  or  againft  rcafon:'*  whereas  the 
propofcd  conftrudion  of  the  amendment  would  be  highly  in- 
jurious to  innocent  p^rfons;  and,  driving  them  from  the  ju- 
yifdiSian  of  this  court*  faddled  with  colts,  is  againft  every 
principle  of  juftice,  reafon,  and  convenience.  Prefuming, 
then,  that  there  will  be  a  difpofition  to  fupport  any  rational 
expofition,  which  avoids  fuch  mifchievous  confcquences,  it  is 
to  be  obferved,  that  the  words  "  commenced  and  profecuted** 
are  finonimous.  There  was  no  neceffity  for  ufing  the  word 
^commenced,"  as  it  is  implied  and  included  in  the  word 
<<  profecuted ;''  and  admitting  this  glofTary,  the  amendment 
will  only  afFeft  the  future  j.urifdidion  of  the  court.  It  may 
be  faid,  however,  that  the  word  "  commenced"  is  ufed  in  re- 
lation to  future  fuits,  and  that  the  ^^'ord  "  profecuted"  is  ap- 
plied to  fuits  previoufly  inftituted.  But  it  will  he  fuflicient  to 
anfwer,  in  favor  of  the  benign  conftruftion,  for  which  the 
PhintifFs  contend,  that  the  word  "  commencing"  may,  on 
this  ground,  be  confined  to  a£Hons  originally  inftituted  here, 
and  the  word  "  profecutcd"  to  fuits  brought  hither  by  writ  of 
error,  or  appeal.  For,  it  is  to  be  ftiewn,  that  a  ftate  may  be 
fued  originally,  and  yet  not  in  the  Suprem6  Court,  though  the 
Supreme  Cowit  will  have  an  appellate  jurifdi£lion  ;  as  where 
the  laws  of  a  ftate  authorize  fuch  fuitr.  in  her  own  courts,  and 
there  is  dnwn  in  qucftion  the  validity  of  a  treaty,  or  ftatuteof, 
or  authority  exercifed  under,  the  United  States j  and  iUe  deci- 
Hon  is  againft  their  validity,  i  FoL  p.  58.  /  13.  p.  63./  25* 
Upon  the  whole,  the  words  of  the  amendment  are  ambiguous 
and  obfcurc;  but  ?s  ♦hsy  are  fufceptible  of  an  interpretation, 
which  will  prevent  the  rnifchirf  of  an  fx  poji  fa^o  Confiitutxon 
(vvcrfc  th;;n  zr\^£xfcfi  f^.^f^  lnw,  in  as  much  as  it  is  not  fo  ca- 
fily  refcinded,  or  rcpLalvii^  that  interpretation  ought  to  be  pre- 
ferieJ. 

i^r,  Attorney  Ceriernl.  The  cafe  before  the  court,  is  that 
of  a fuic  againft  a  ftate,  in  which  the  Defendant  has  never  enter- 
ed-on  appearance  :but  theamendir.ent  is  equally  operative  in  all 
the  cafes  againft  fti»(c«,\vherc  there  has  been  an  appearance,  or 
even  where  there  have  been  a  trial  and  judgment.  An  amendment 

cf 
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of  the  conftitution,  and  the  repeal  of  a  law^  are  not,  manifeftly,  1798. 
on  the  fame  footing :  Nor  can  in  explanatory  law  be  expounded 
by  foreign  matter.  The  amcncimenr,  in  the  prefent  inftance, 
is  merely  explanatory,  in  fubftancc,  as  well  as  language.  From 
the  moment  thofe  who  gave  the  power  to  fue  a  ftate,  revoked 
and  annulled  it,  the  power  ceafed  to  be  a  part  of  the  conflitu- 
tion ;  and  if  it  does  not  exift  there,  h  cannot  in  any  degree  he 
found,  or  exercifed,  clfc  where.  The  policy  and  rUlcs,  which 
in  relation  to  ordinary  a<^s  of  legiflation,  declare  that  no  rx 
poft  faSto  law  (hall  be  paflcd,  do  not  apply  to  the  formation, 
or  amendment,  of  a  conftitution.  The  people  lii^iit  and  rc- 
ftrain  the  power  of  the  Icgiflaturc,  adding  under  a  clciegatcd 
authority;  but  they  impofe  no  rcftraint  on  themfelvcs.  They 
could  have  faiJ  by  an  amendment  to  the  conftitution,  that  no^ 
judicial  authority  ftiould  be  cxcrcifed,  in  any  cafe,  under  the 
United  States  \  and,  if  they  had  faid  fo,  could  a  court  be  lieid, 
or  a  judge  proceed,  on  arty  judicial  biifmefs,  paft  or  future, 
from  the  moment  of  adopting  the  amendment  ?  On  general 
ground,  then,  it  was  in  the  power  of  the  people  to  annihilate 
the  whole,  and  the  queftion  is,  whether  they  have  annihilated, 
a  part,  of  the  judicial  authority  of  the  United  States  ?  Two 
objeftions  are  made  :  id.  That  the  amendment  has  not  been 
propofed  in  due  form,  fiut  has  not  the  fame  courfe  been  pur- 
fucd  relative  to  all  the  other  amendments,  that  have  been 
adopted  ?*.  And  tbe  cafe  of  amendments  is  evidently  a  fiibftan- 
tive  a£t,  unconnected  with  the  ordinary  bufincfs  of  legiflation, 
and  not  within  the  policy,  or  terms,  of  inverting  the  Prefident 
with  a  qualified  negative  on  the  ads  and  refolutions  of  Con- 

fjrefs.  ad.  That  toe  amendment  itfelf  only  applies  to  future 
uits.  But  whatever  force  there  may  be  in  the  rules  for  con- 
ftruing  ftatutcs,  they  cannot  be  applied  to  the  prefent  cafe.  It 
was  the  policy  of  the  people  to  cut  ofF  that  branch  of  the  judr- 
cial  power,  v/hich  had  been  fuppofed  to  authorize  fuits  by  iinli- 
viduals  againft  ftates  ;  and  the  words  being  fo  extcndc?d  as  to 
fupport  that  policy,  will  equally  apply  to  the  paft  and  to  the 
/uture.  A  law,  however,  cannot  be  denominated  rctrofpeclive, 
or  ^x  poft  fatlo^  which  merely  changes  the  remedy,  but  coes 
not  affed  the  right:  In  all  the  ftates,  in  fome  form  or  other,  a 
remedy  is  furnilhed  for  the  fair  claims  of.  individuals  againft 
the  refpcftive  governments.  The  amendment  is  paramount 
"ta  all  the  laws  of  the  union  ;  and  if  any  part  of  the  judicial 
aft  is  in  oppofmon  to  it,  that  patt  muft  be  expunged.  There 
can  be  no  amendment  of  the  conftitution,  indeed,  which  may 

not 

•  Cbase,  y-jflice.  There  can,  fnrcly,  be  n©  ncceflity  to  anfweT  that 
arfruiiient.  The  r.eg'\tive  of  the  Prclidciit  applies  only  to  the  ortlinary 
ipafes  of  legiHation  :  He  has  nothing  to  do  with  r^e  prupofition,  or  ado^ 
tion,  of  ameodmeats  to  the  Condiiution. 
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1798.    not,  in  fome  rcfpe<a,  be  called  /jr  foftfaSlo\  bat  the  moment  it 
\>^v^n^  is  adopted,  the  power  that  it  gives,  or  takes  away,  begins  to 
operate,  or  ceafcs  to  ex i  ft. 

The  Court,  on  the  day  fuccceding  the  argument,  deliver- 
ed an  unnaniiDOus  opinion,  that  the  amendment  being  confti* 
ttttioTially  adopted,  tnere  could  not  be  cxercifcd  any  jurifdic 
tion»  in  any  cafe,  paft  or  future,  in  which  a  ftate  was  fucd  by 
the  citizens  of  another  ftate,  or  by  citizens,  or  fubjedls,  of  any 
foreign  ftite. 


BiKGHAM,  Phintiff  in  Error,  v^iyix  Cabot,  tt  ah 


THIS  adion  came  ajrain  before  the  court,*  on  a  writ  of 
error;  and  an  objcdion  was  taken  to  the  record,  that  it 
was  not  ftated^  and  did  not  appear  in  any  part  of  the  pfocefs 
and  pleadings',  that  the  Plaintiffs  betow,  and  the  Defendant, 
vcre  citizens  of  different  States,  fo  as  to  give  jurifdi£lion  to 
the  Federal  Court.  The  caption  of  the  fuit  was — ^^  At  the 
^  Circuit  Court  begun  and  held  at  Bcfion^  within  and  for  the 

*  MaJJachiifetts  difhift,  on  Thutf«?r.y,  the  firfl  day  of  June^ 
^A.D.  1797>  by  the  honorable  Oliver  ElsWorth,  Efq. 
•*  Chief  Juiiice,  and  John  Lowell,  Efq.  Diftrift  Judge — 
«*  John  CaUt^  it  ah  verjus  fFilltcm  Bingham:**  And  the  dccla- 
ratirm  /which  was  foR  money  had  and  received,  to  the  Plain- 
tiff's cfe)  fet  forth,  *'  that  John  Cabot^  6(  Jltv^rly^  in  the  dif- 

*  trid  of  Majfr.chufetts^  merchant,  are!  furviving  copartner  qf 
«  Ardrevj  Cabot^  late  of  the  fame  p^ace,  merchant,  deceafed, 

*  Mips  Brotun^  Ifrael  Thorndikiy  and  Jofeph  Lee^  all  of  the 
*•  fame  plr.ce,  merchants,  Jonathan  Jackfony  Efq.  of  Newbury 
**  Forty  Sfffnucl  Cab^tj  of  Bo/lony  merchant,  George  Cabcty  of 
*•  Brooiyhij  Lfq.  Jofuua  ff  ardy  of  Salemy  merchant,  and  Ste^ 
^phen  Ciivefand^  of  the  fame  place,  merchant,  all  in  our  (aid 
«*  diftria  of  MaJfachufettSy    and   Francis  Cab^ty  of  Bojlon^ 

<*  iforcfaid^ 


Supreme  Court  of  the  Umted  States  383 

**  aforefaid,  now  rcfident  at  Philadelphia  aforefaid,  merchant,  IV^* 
"in  plea  of  the  cafe,  for  that  faid  IFilliaw^  at  faid  Bofton^  on  ' 
**  the  day  of  the  purchafe  of  ihis  writ,  being  indebted  ro  the 
*•  PlaintifFs,  &c*  promifcd  to  pay,  &c."  The  Defendant  plead- 
ed non  ajfumtfity  and  an  iiTjc  being  thereupon  .i'^''^ed  ai^fi  tried, 
there  Wi;S  a  vcrdift  and  judgment  for  the  Piaintifi*,  for  27,224 
dollars  and  93  cents,  and  cofts. 

Lee^  Attorney  General,  contended  for  the  Plaintiff*  in  error, 
"  that  there  was  not  a  fufficient  allegation  on  the  record,  of 
the  citizenfiiip  of  the  parties,  to  fuftain  the  jurifdicion  of  the 
Circuit  Court,  which  is  a  limited  ju'ifdiflion.  Though  the 
Conftitution  declares,  that  *^  the  citizens  of  each  ftate  (hall  be 
*"  entitled  to  all  privileges  and  immunities  of  citizens  of  the 
**  feveral  ftates,"  Art,  4.  /  2.  it  contemplates,  in  the  ju- 
dicial article,  the  diftiirclion  between  citizens  of  different 
ftates.  A  citizen  of  one  ftate  ni«y  refide  {ox  a  term  of 
years  in  another  ftate,  of  which  he  is  not  a  citizen  ;  for,  citi 
zenfhip  is  clearly  not  co-extenfive  v/ith  inhabitancy.  In  th. 
prefentcafe,  neither  the  Plaintiffs,  generally,  nor  any  irdivi- 
cual  of  thetn,  nor  the  Defendants,  will  be  found  exprefsly  de« 
fignated  as  aliens,  or  as  citizens  of  any  other  place,  or  ftate, 
than  that  in  which  the  fuit  was  brought.  Befides,  there  is 
not  an  entirety  of  ps^rties,  even  as  to  the  Plaintiffs,  and  they 
are  not  all  ftatcd  as  belonging  to  the  fame  ftate.  Wherever 
there  is  a  limited  jurifdidion,  the  fa£ls  that  bring  the  fuit 
within  the  jurifJidion  muft  appear  on  the  record.  9  Mod.  95. 

Dexter^  (of  Mnjpzchufetts)  urged,  on  the  other  hand,  that 
fufficient  appeared  to  fliew  th;:r,  by  legal  intendment,  the  caufc 
was  within  the Jurifdiftion  of  the  court;  that  though  it  is  dif- 
ficult to  eftablim  a  general  rule,  as  to  what  makes  citizenftiip, 
yet  that  the  citizen/nip  of  a  particular  ftate,  may  be  changed, 
by  a  citizen  of  the  United  States^  without  gotjig  through  the 
forms  and  folemnities  required  in  ihe  cafe  of  an  alien ;  thfft,  ^ 
on  the  principle  of  the  conftitution,  a  citizen  of  the  United 
Statciy  is  to  be  confidered  more  particularly  as  a  citizen  of  that 
State,  in  which  he  has  his  ^houfe  and  family,  is  a  permanent' 
inhabitant,  arid"  is,  in  ftiort,  domiciliated i  that  ftating  in  the 
declaration  the  party  to  be  of  a  particular  place  defignates  his 
home,  and,  of  courfe,  his  citizenfliip;  and  that  the  dcfcription 
.of  Francis  Cahot  (of  Bojion^  aforefaid,  now  rdidcnt  in  Pbila- 
delphia^  &c.)  proves  what  was  intended,  by  ftating  the  plr.ccs 
of  abode  of  the  fcreral  parties.  2  Danu.  tent,  p.  20.  5  Com. 
Dig.2S().  2  Stra.  756.290.  I  Z.  Raym.  ^Oy  2  L,  Kayn\ 
1403. 

'1'he  Court  were  clearly  of  opinion,  that  it  was  necefTa- 
ry  to  fet  forth  the  citizenfhip  (or  alienage,  where  a  foreigner 
was  concerned)  of  the  refpectivc  parties,  in  order  to  bring  the 

cafe 


384 
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179S.     cafe  within  the  jurifdiaion  of  the  Circuit  Court  •,  and  tliat  the 
^^^Y^  record,  in  the  prefent  cafe,  was  in  that  refpeS  defeaivc. 

This  caufe  and  many  others,  in  the  fame  predicament,  were, 
accordingly,  ftruck  ofF  the  docket. 


Jones,  Indorfee>  ver/us  Le  Tombe. 


CAPIAS  in  Cafe.  This  was  an  aftion  brought, originally, 
in  the  Supreme  Court,  hy  John  Coffin  Jones,  a'citizcn 
of  MafachufettSj  as  Indorfee  of  fames  Swan,  againft  the  De- 
fendant, the  Conful  General  of  the  French  Republic,  as  Draw- 
er of  a  number  of  protefted  bills  of  exchange  (for  the  aggre- 
gate amount  of  385,964  livres  turnois,  3  fols  8  den.  equal  to 
70,052  dollars  and  46  cents)  correfponding  with  the  follow- 
ing form  : 


CONSUL AT 
GENERAL 

PreslesErATS 
'  Unxs. 


An 


No. 


TROISIEME. 


Ch 
05' 

hi 


cr*s  o  7^ 


2r^  ^ 


-IP 


179     (v.8.) 


FbUadclphie,  le  an  1 

'    delaR^publiqueFranfaifCy  V 

une  &  indivifible.  3 

^   Aroint  tournoxs — 

mfaoty  a  18  tencs  %c  i^ioomcs  Je  cent 
de  DoUiir  par  livres  tournois 

CITOTEN,  I 

A  irenie  jours  de  vue,  jc  voui  prie  dc  payer  par 
crtte  iroiii^me  dc  change  (la  premiere,  la  feconde 
ou  laquairiamc  ne  Titant)  i  rordrc  de 
lafomme  tournoit, 

en  ^cui  de  (laf  livres  uu  autrrs  efp^ces  d^orou  argent^. 
41a  valeur  reduite  de  dix-huit  cena  Ik  quioze  ceiiii- 
eovcs  de  cent  de  Dollar,  par  livres  tournois,  ou  en 
Leure^^e-chanje  fur  ^ambofir;?,  i  V  acceptatioa 
5r  au  change  convent:^  avec  Ic  Portcur,  valeur  refuc. 
de  dit,  conform6ment  au  cqmpce  rendu  au  Mlniftre 
<*5  par  dcpcch^  du  an        No. 

timbr^e  tz  a  ma  Icitre  d'  avis  en  date  de  cc 

jour  No. 

(Signe)        Lr  Tombi,  Lt  (ktiful  Gaurai^ 
jiu  Cit^yen  l^aytur   Ginkrai 
dti  4l^njii  du   Dtpartemint 
it 

A  ia  Trefinrie  IfatknalCy 
A  Paris. 
)e  pric  Ic  Citoyen  Miniftre  cle 
,de  faire  acquitter  la  prefente  de  laq«eMd 
j'ai  garanti  le  paymcxii  fur  T  honneur  dc  la 
Nation  Fran^aifc. 

Signo,^         AotT 
Le  MiHijtrg  Tuiti^ttntimre  f^  fa  R/fuU'^i 
Fran  fit  iff  prii  Us  £fats  Unh  £*  Amfritptex 

And 
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At  the  opening  of  the  Term,  Dallas  and  Du  Ponceau  4iad  I798» 
obtained  a  rule,  that  the  Plaintiff  Ihcw  his  caufc  of  aAion,  and  ^^''V^ 
why  the  Defendant  fhould  not  be  difcharged  on  filing  a  com- 
mon appearance ;  and  now  Ingerfoll  and  E*  Tilgbman  (hewed 
caufe,  produced  the  bills  of  exchange,  and  the  PlaintifPs  po- 
iitive  affidavit  of  a  fubfiftinor  debt,  including  aldeciaration, 
*<  that  he  was  induced,  principally,  to  purchafe  the  bills,  in 
confideration  of  the  chslra&er  and  private  fortune  of  the  De- 
fendant, and  that  without  the  fulleft  confidence  in  the  perfonal 
credit  and  refponfibility  of  the  Defendant,  he.  verily  believed 
he  would  not  have  purchafed  them."  They  then  contended, 
that  the  pofitive  affidavit  was  fufficicnt,  in  this  court,  forhold- 
ing  the  Defendant  to  bail  \  that  it  was  not  incumbent  on  them 
to  (hew  to  whofe  ufe  the  money  was  applied,  iince  it  was  paid 
to  the  Defendant ;  that  when  a  Conful  a£b  as  a  merchant,  and 
draws  bills  for  ca(h  advanced,  he  is  not  entitled  to  any  privi-* 
ledge  ;  that  the  Defendant  muft  prove  that  he  had  a  right  to 
draw  tlie  bills  as  Conful ;  that  even  if  be  had  the  right  to  draw, 
he  might  pledge  his  private  credit,  in  aid  of  his  o$cial  func«» 
tion  I  and  that  the  critical  fituation  of  the  French  Republic 
raifes  a  prefumpMon,  that  the  reliance  was  placed  on  the  pri- 
vate credit  of  the  Defendant.  The  cafes  heretofore  decided 
in  the  EngUJh  courts,  are  perfe£ily  diftinguiihable  from  the 
prefent  cafe,  i  71  Rep.  174.  They  occurred  between  parties 
belonging  to  the  fame  governmf nt ;  and  there  was  no  proof 
of  credit  being  given  to  the  individuaU  J[n  fupport  of  thefe 
Jpofitions  were  cited,  a  H.  BL  554.  Fatt.  iw  4.  c.  6./  74.^* 
130^  114.   a  DaiL  Rep.  247.  2  Stra.  955. 

The  Counfel  for  the  Defendant  were  ilopped  when  they 
rofeto  reply;  and  the  Court  were  unanimoudy  and  clearly 
of  opinion,  that  the  contrail  was  mlide  on  account  of  the  go- 
vernment ;  that  the  credit  was  given  to  it  as  an  official  engage- 
ment i  and  that,  therefore,  there  was  no  caufe  of  a^Qn  againft 
the  prefent  Defendant 

The  rule  was,  accordingly,  made  ablbkite;  and  the  PlaintiflT 
(bon  afterwards  difcontinued  the  a£lion» 

VoL.IIL  Ddd  August 
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r798. 


Augujl  Term,  1 798. 


I 


Calder  et  Wife,  verfus  Bull  et  Wife. 


N  error  from  the  State  of  Conne^icuL  The  caufe  was  ar- 
_  gued  at  the  laft  term,  (in  the  abfcnce  of  the  chief  jt;s- 
tice)  and  ncjw  the  court  delivered  their  opinions y^r/Ww. 

Chase,  Ju/lice,  The  decifion  of  one  quedion  determines 
(in  my  opinion),  the  prefent  difpute.  I  fhall,  therefore,  ftate 
from  the  record  no  more  of  the  cafe,  than  I  think  neceiTarjr  for 
the  confideration  of  that  queftion  only. 

The  Legiflature  of  ConneSlicut-^  on  the  id  Thurfdny  of  Maj 
]79^,  pafleda  refolution  or  law,  which,  for  the  reafons  aflign- 
cd,  let  a  fide  a  decree  of  the  court  of  Probate  for  Harford^  on 
the  21ft  of  March  1793,  which  decree  difaf proved  oi  the  will 
of  Normand  Morrtfon  (the  grand fon)  made  the  21ft  of  Auguft 
1779,  and  refufed  to  record  the  faid  will ;  and  granted  a  new 
hearing/'j?  the  faidCouri  of  Probate^  with  liberty  of  appeal  there- 
from, in  fix  months.  A  new  hearing  was  had,  in  virtue  of  this, 
refolution,  or  law,  before  iht  faid  Court  tf  Probate^  who,  on  the 
27thx)f  ^tt/^  '79S»  approved ^t  faid  will,  and  ordered  it  to  be 
recorded.  At  August  1795)  appeal  was  then  had  to  the  fuperior 
court  at  Harford^  Yrhozt. February  terra  1796,  affirmed  thzdt^ 
cree  of  the  Court  of  Probate.  Appeal  was  had  to  the  Supreme 
Court  of  errors  of  ConneSiicuty  who,  in  yune  1796,  adjudged, 
that  there  were  no  errors.  More  than  18  months  elapffd  from 
the  decree  of  the  Court  of  Probate  (on  the  ift  of  March 
1793}  and  thereby  Caleb  Bull  ^nA  wife  were  barred  of  all  right 

of 
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of  appeal^  by  a  ftatuteof  ConneSficut.  There  was  no  law  of  that     1 798. 
State  whereby  a  ti^u;  hearing,  or  trial,  before  the  faid  Court  of  V^vx^ 
Probate  might  be  obtained.     Colder  and  wife  claim  the  prc« 
mifes  in  qucftion,  in  right  of  his  wife,  as  heirefs  of  N.  Morris 
JoHy  phyfician;  Bull  ind  wife  claim  under  the  will  of  iV.  Mor^ 
rifofij  the  crandfon. 

The  Council  for  the  Plaintiffs  in  error,  contend,  that  the 
faid  re(bIation  or  law  of  the  LegiJIature  of  Conne£licut^  granting 
znew  hearingy  in  the  abovecafe,  is  an  ex  put  faSla  law^  prohi- 
bited by  the  Constitution  of  the  United  States  ^^  that  any  law  of 
the  Federal  eovernment,  or  of  any  of  the  State  governments, 
contrary  to  &t  Constitution  of  the  United  States^  is  voidi  and 
that  this  court  poflefi'es  the  power  todcclzrtfuch  law  void. 
f^t  appears  to  me  a  felf-evident  propofition,  that  the  feveral 
State  Legiflatures  retain  all  the  powers  of  legiflation^  delegat- 
ed to  them  by  the  State  Conftitutions  j  which  arc  not  express- 
ly taken  away  by  the  Conftitution  of  the  United  States.  The 
eftablifhing  courts  of  juftice,  the  appointment  of  Judges,  and 
the  making  regulations  for  theadminiftration  of  juftice,  tx/iV^m 
each  Statej  according  to  its  laws,  on  allfuhjects  not  entrusted  to 
the  Federal  Government^  appears  to  me  to  be  the  peculiar  and 
exclujive  province,  and  duty  of  the  State  Legiflatures :  jf II  the 
powers  delegated  by  the  people  of  the  United  States  to  the  Fe.. 
deral  Government  are  defined,  and  no  constructive  powd- 
ers can  beexercifed  by  it,  and  all  the  powers  that  remain  in  the 
State  Governments  are  indefinite  j  except  only  in  the  Conftr- 
tution  of  Majfachufetts. 

The  e^ect  of  the  refolution  or  law  of  Connecticut^  above 
ftatcd,  is  to  revife  a  decifi0!i  of  one  of  its  Inferior  Courts,  call- 
ed the  Court  of  Probate  for  Harford^  and  to  direft  a  new  hear- 
ing of  the  cafe  by  the  lame  Court  of  Probate^  that  pafled  the 
decree  againfi  the  wilfof  Normnnd  Morrifon..  By  the  exists 
ing  law  of  Connecticut  a  right  to  recover  certain  property  ha  J 
vcfted  in  Calder  and  wife  (the  appellants j  in  confequence  of  a 
deciiion  of  a  court  of  justice^  but,  in  virtue  of  a  fubfequent  re- 
folution or  law,  ana  the  new  hearing  thereof,  and  the  decijion  in 
confequence,  this  right  to  recover  certain  property  was  di- 
ve(led,and  the  right  to  the  property  declared  to  be  \i\  Bull  zv\A 
wife,  the  appellees.  The  fole  enquiry  is,  whether  this  refolu- 
tion or  law  of  Connecticut^  having /wci  operation^  is  an  ex  post 
facto  lawy  within  the  prohibition  of  the  federal  Conftitution  ? 

Whether  the  Legiflature  of  any  of  the  States  can  revife  and 
correft  by  law,  atlecifion  of  any  of  its  Courts  of  Juftice,  al- 
though not  .prohibited  by  the  Conftitution  of  the  State,  is  a 
queftion  of  very  great  importance,  and  not  neceflary  now  to 
be  determined ;  becaufe  the  refolution  or  law  in  question  does  not 
gofo  far.    I  cannot  fubfcribc  to  the  omnipotence  of  a  State 
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X798.  Legiflaturiy  or  that  it  is  qbfiluteand  without  controul ;  although 
'  its  authority  fliould  not  be  ixprefsly  reftraiiied  by  the  Constitu^ 
tiofij  or  fundamental  Icwy  of  thp  State,  The  people  of  the  Z7«/- 
tid  States  ereded  their  Conftitutions,  or  forms  of  government, 
toe(labli(hjuftite,  to  promote  the  general  welfare,  to  fecure 
the  ble/Hngs  of  liberty  5  and  to  proteft  their  perfens  and  pro^ 
perty  from  violence.  The  purpofcs  for  which  men  enter  into 
fociety  will  determbe  the  vature  and  terms  of  the  focial  com- 
pa£t  y  and  as  they  are  the  toundation  of  the  legijlative  power, 
they  will  decide  what  are  the  proper  objeSs  of  it :  The  nature,^ 
and  ends  of  legijlative  power  will  limit  the  exercife  of  it  This 
fundamental  principle  flows  from  the  very  nature  of  our  free 
Republican  governments,  that  no  man  (hould  be  compelled  to 
do  what  the  laws  do  not  require ;  nor  to  refrain  from  acts  which 
the  laws  permit.  There  are  a£h  which  tht  Federal^  or  State^ 
Legiflature  cinnot  do,  without  exceeding  their  authority. 
There  are  certain  vital  principles  in  our  free  Republican  go- 
vernments^Vf\\\Q\i  will  determine  and  over-rule  an  apparent  and 
flagrant  abufe  of  leg i/lative' power ;  as  to  authorize  manifest 
injustice  by  pofttive  law  ;  or  to  take  awav  that  fircurfty  for 
perfonal  liberty^  or  private  property^  for  tne  proteftion  where- 
of  the  government  was  eftablimed.  An  act  of  the  Lcgifla- 
ture  (for  I  tanr  ot  call  it  a  law)  contrary  to  the  great  first prin^ 
cities  of  the  fociaJ  compact^  cznnot  be  confidered  a  rightful  exer^ 
ctfe  of  legijlative  authority.  The  obligation  of  a  law  in  go- 
vernments eftablifhed  on  exprefs  compact ^  and  on  republican 
principUsy  muft  be  determined  by  the  nature  of  i^xepower^  on 
which  it  is  founded.  A  few  inftanccS  will  fuffice  to  explain 
what  i  mean.  A  law  that  punifhcd  a  citizen  for  an  innocent 
a£lion,,or,in  other  words,  for  an  aft,  which,  v/hcn  done,  was  in 
violation  of  no  existing  law  5  a»  law  that  deftroys,  or  impairs, 
the  lawful  private  contrafts  of  citizens  ;  a  lav«  that  makes  a 
•man  a  Judge  in  his  own  cnufe\  or  a  law  that  takes  property 
from  A.  and  gives  it  to  B:  It  is  againft  all  re^^fon  and  jufHce, 
for  a  people  to  entruft  a  Legiflature  with  such  powers  ;  and, 
therefore^  it  cannot  be  prefumcd  that  tlicy  hrve  done  it.  The 
geniusy  the  nature^  and  the  Jpirity  of  ourSute  Governments, 
amount  to  a  prohibition  o\  fucb  acts  of  le^ifaiion  ;  and  the 
general  principles  of  law  andreafon  foi  bid  them.  The  Legif- 
lature may  enjoin,  permit,  forbid,  and  punifli ;  they  may  declare 
new  crimes  ;  and  cftablifli  ruUs  of  conduct  for  ^//its  dcizens 
in  future  cafes  5  they  may  comruirJ  what  is  right,  and  prohibit 
what  is  wrong  5  but  thty  cannot  change /««tfrr»f^  into  guilty 
or  punifl)  innocence  as  a  crime  ;  or  violate  the  right  of  an  ante- 
cedent  lawful  private  contract  \  or  the  right  of  private  property. 
To  maintain  ihat  our  Federal,  or  State,  Legiflature  poflefles 
fuch  powers^  if  they  had  not  been  exprefsly  reftrained  i  would, 
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in  my  opinion,  be  z  political  herefyr  altogether  inadmiffible  in     1798. 
oxivfree  republican  governments*  V-^VN^ 

All  the  reftriftions  contained  in  the  Ci>nftitutioD  of  the 
Vnittd  States  on  the  power  of  the  State  Legijlaturei^  were  pro- 
vided in  favour  of  the  authority  of  the  Federal  Government. 
The  prohibition  againft  their  making  any  ex  post  facto  laws  was 
introduced  for  greater  caution,  and  very  probably  arofe  from 
the  knowledge,  that  the  Parliament  of  Great  Britain 
claimed  and  exercifed  a  power  to  paCs  fuch  laws^  under  the 
denomination  of  bills  of  attaindery  or  bills  of  pains  and  penaL 
ties\  the  first  inflidliitg  capital,  and  the  other /^,  punifh- 
ment,  Thefe  a£ls  were  legiflative  judgments  5  and  dti  ex^ 
ercife  of  judicial  power.  Sometimes  they  refpefled  the 
crime^  by  declaring  afts  to  be  treafon,  which  were  not  treafon, 
when  committed  i*  at  other  times,  they  violated  the  rules  of 
evidence  ([to  fupply  a  deficiency  of  legal  proof)  by  admitting 
one  witneis,  when  the  exijiing  law  required  two\  by  receiving 
evidence  without  oath ;  or  the  oath  of  the  wife  againft  the  huf^ 
band\  or  other  tcftimony,  which  the  courts  of  juftice  would 
not  admit ;f  at  other  times  they  inR'iSted  punijljfnentsj  where 
the  party  was  not,  hy  laiUy  liable  to  any  punijhment  \X  and  in 
other  cafes,  they  inflidled  greater  puniflimtnt,  than  the  lawan« 
nexed  to  the  offence.  ||— The  ground  for  the  exercife  of  fuch 
legiflative  power  was  this,  that  the  fafety  of  the  kingdom  de- 
pended on  the^  death,  or  other  puniihment,  of  the  offender:  as 
if  traitors,  when  difcovered^  could  be  fo  formidable,  or  the  go- 
vernment fo  infecure  !  With  very  few  exceptions,  the  advocates 
oi fuch  laws  were  ftimulated  by  r4mbition,  or  perfor.al  rcfent- 
ment,  and  vindictive  malice.  To  prevent  fuch,  and  fimilar, 
afls  of  violence  and  inj!»ftice,  I  believe,  the  Federal  and 
State  Legiflatures,  were  prohibited  from  pafiing  any  bill  of 
attainder  \  or  any  ex  pofl  faSio  law* 

The  Conftitution  of  the  United  States^  article  I,  fcflion  9, 
prohibits  the  Legiflnture  of  the  United  States  from  paffing  any 
fx  po/l  fa^o  law  i  zndy  in  fcftion  10,  lays  feveral  rcftriSions 
on  the  authority  of  the  Legiflatures  pi  the  {eyex7\fiates\  and, 
among  them,  «  that  no  ftate  fhall  pafs  any  ex  pojl  faSIo  law.** 

It  may  be  remembered,  that  the  legiflatures  of  fevcral  of  the 
ftates,  to  wit,  MaffachufcttSy  Pennfylvaniay  Delaware y  Mary^ 
landy  and  North  znd  South  Carolina^  are  exprefsly  prohi- 
bited, by  thei'r  ftate  ConstitutionSy  from  paffing  any  ex  foit 
fiiclo  law. 

Ilhall 

•  Thr  cafe  of  the  E^**!  of  StraiTord,  in  1641. 
t  The  csO  of  Sir  John  Fen  wick,  in  1696. 

I  TIk  banini'.iKnt  of  Lord  Ciarcndop,  1669  (19  Ca,  %,  u  10.)  and  of 
lJ»c  Bi/liop  of  Aitcibury,  in  1723,  (0  GVo.  i.e.  17.} 

II  1  he  Covcuiry  act,  in  1670,  ^22  Is  23  <Utr.  2  .-.  i.) 
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I  (hnll  endeavour  to  fhew  what  law  is  to  be  confidered  an 
ex  postfaSfo  laxuy  within  the  words  and  meaning  of  the  prohi- 
bition in  the  Federal  Conftitiition.  The  probabition,  **  that 
no  ftate  fliall  pafs  any  ex  post  fa^o  law^*  'neccffarily  requires 
fome  explanation  \  for^  naked  and  without  explanation,  it  is 
unintelligible,  and  means  nothing.  Literally^  it  is  only,  that 
a  law  Jhall  not  he  pajfed  concerning:^  and  after  the  fa£f^  or 
thing  doney  or  a/lion  committed^  I  would  aUC,  what  faSi '^  of 
what  nature,  or  i/Wj  and  by  whom  done  ?  That  Charles  ix/. 
king  of  England,  was  beheaded  ;  that  Oliver  Cromwtll  was 
Proteftor  of  England;  that  Louis  i6th,  late  King;  of  France, 
was  guillotined ;  are  all  faSis,  that  have  happened ;  but  it  would 
be  nonfenfe  to  fuppofe,  that  the  States  were  prohibited  from 
making  any  law  after  either  oftheje  events,  and  with  reference 
thereto.  The  prohibition,  in  the  letter,  is  not  to  pafs  any 
law  concerning,  and  after  thej'a£l\  but  the  plain  and  obvious 
meaning  and  intention  of  the  prohibition  is  this;  that  the  Le^ 
gijhtures  of  the  ftveral  states,  fiall  not  pafs  laws,  after  a  fa£f 
done  by  a  fubjeSl,  or  citizen,  which  Jhal!  have  relation  to  fuch 
fact,  and  Jhall  punijh  him  for  having  done  it.  The  prohibi- 
tion confidered  in  this  light,  is  an  additional  bulwark  i;i  &- 
voul"  of  the  pcrf.>r^al  fecurity  of  the  fubjeft,  to  protcft  hii 
pcrfan  from  punijhinent  by  legiflative  acts,  having  a  retrofpcc- 
tive  operation.  1  do  not  think  it  was  inferted  to  fccure  the 
citizen  \x\\\\%  private  rights.,  of  either  property,  ot  contracts^ 
The  prohibitions  not  to  make  any  thing  but  gold  and  filver 
coin  a  tender  in  payment  of  debts,  and  not  to  pafs  any  law  im- 
pairing the  obligation  of  contra£h,  were  inferted  to  fecure 
private  rights  ;  but  the  reftrictron  not  to  pafs  any  ex  post  facto 
lawL,  was  to  fecure  xhtperfon  of  the  fubjcft  from  injury,  or 
punijhment,  in  coi>fcquence  of  fuch  law.  If  the  prohibition 
agaii)ft  makln;^  ex  post  fact 9  lawi  was  intended  to  Iccure  per- 
fanal rights  from  being  affected,  or  injured,  by  fuch  laws,  and  the 
prohibiiion  is  fufficicntly  cxtcnfivc  for  that  ohJc<5t,  the  other 
reftraints,  I  have  enumerattd,  were  unneceflAQ',  and  therefore 
improper  ;  for  both  of  them  are  r ctr oft e dive. 

I  will  ftate  what  laws  I  confidcr  ex  past  facto  laws,  within 
the  words  and  the  intent  of  the  prohibition,  ift.  Every  law 
that  makes  an  at^ioii  done  bcfo:e  the  puffing  of  the  law,  and 
which  was  innocent  when  done,  criminal;  and  punifhes  fuch 
action,  ad.  Every  law  that  aggravates  a  crime,  or  makes  it 
greater  than  it  war-,  when  committed.  3d.  Every  law  that 
changes  the  punilhment,  and  inflicts  a  greater  punijhment,  than 
the  l;i;v  annexed  to  the  crime,  when  committed.  4th.  Every 
law  ih.it  alters  the  legal  rules  of  evidence,  and  receives  lefs,^ 
or  different,  tcftimony,  than  the  law  required  at  the  time  of 
the  commiflion  of  the  offence,  in  order  to  convict  the  offender, 
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All  thefe,  and  fimilar  laws,  arc  manifcftly  unjust  and  opfrejjive.  i7q8# 
In  my  opi»uon,  the  true  diftintftion  is  between  ex  pest  facto  Vi^-^^ 
iaws^  and  retrofpective  laws.  Every  ex  post  facto  latv  muft  ^  ^  ^ 
neccflaiily  be  retrofpective;  but  every  retrosfpective  law  is  not 
an  ex  post  facto  law  :  The  former,  only,  are  prohibited.  Eve- 
ry law  tliat  takes  away,  or  impairs,  rights  vested^  agreeably  to 
exifting  laws,  is  retrofpeflive,  artd  is  generally  unjuft?  and 
may  be  opprelEvc  \  and  it  is  a  good  general  rule,  that  a  laW 
ihould  have  no  retrofpect :  but  there  are  cafes  in  which  Uwsi 
may  juftly,  and  for  the  benefit  of  the  community,  and  alfo  of 
individuals,  relate  to  a  time  antecedent  to  their  commence- 
ment ;  as  ftatutes  of  oblivion,  or  of  pardon.  They  are  cer- 
tainly retrospective^  and  literally  both  concernin^^  and  after ^  the 
facts  committed.  But  I  do  not  confidcr  any  law  ex  post factOy 
within  the  prohibition,  that  moljifics  the  rigor  of  the  cnikinal 
Jaw ;  but  only  thofe  that  create^  or  aggravate^  the  crime  \  or 
encreafe  the  punifcment,  or  change  the  rules  of  evidence,  y^r 
the  purpofe  of  conviction.  Every  law  that  is  to  have  an  ope- 
ration before  the  making  thereof,  as  to  commence  at  an  ante- 
cedent time ;  or  to  favc  time  from  the  ftatute  of  limitations  j>  or 
toexcufe  aSs  which  were  unlawful,  and  before  committed,and 
the  like;  is  retrospective.  But  fuch  lavvs  may  be  proper  or  ne- 
ceiTary,  as  the  cafe  may  be.  There  is  a  great  and  appa- 
rent difference  between  making  an  unlav/ful  aft  law- 
ful; and  the  making:  an  innocent  aftion  criminal^  and  pu- 
nifhiriir  it  as  a  crime.  The  cxprcfEons  "  ex  ^pojl  Jatlit  / 
lawsy*"  are  technical^  they  had  been  in  ufc  long  before  the 
Revolution,  and  had  acquired  an  appropriate  meaning,  by  Le^ 
giflatorsy  Lawyers^  and  Authors.  The  celebrated  and  judicious 
Sir  iFilliam  BlackJloney\T\h\%  commentaries,  confiders  an /;r 
pojl  fa£fo  law  precifely  in  the  fame  liuht  I  have  done.  His 
opinion  is  confirmed  by  his  fucceffor,  lidr,  Wooddefon ;  and  by 
the  author  of  the  Federalifly  who  I  efteem  fupcrior  to  both^  for 
his  extenfive  and  accurate  knowledge  of  the  true  principles  of 
Government. 

I  alfo  rely  greatly  on  the  definition,  or  explanation  of  ex 
POST  FACTO  LAWS,  as  given  by  the  Conventions  of  Majfa- 
chufettSyMarylandy  and  North  Carolina ;  in  their  feveral  Con- 
ftitutions,  or  forms  of  Government. 

In  the  declaration  of  rights,  by  the  convention  of  Maffachu- 
fittSy  part  ifl.  feft.  ^4,  "  Laws  made  to  pun i/h  actions  done  be^ 
fore  the  exijlence  of  fuch  lawSjZnd  which  have  not  been  declared 
CRIMES  by  prccccaing  laws,  are  unjuft,  &c»'* 

In  the  declaration  of  rights,  by  the  convention  of  Maryland^ 
art.  Ljrh,  "  Retrofpeftive  laws  punithing  fa^s  committed  be- 
fore the  exiftence  of  fuch  laws,  and  by  them  only  declared 
criminal^  arc  opprcffivc,  &c." 

In 
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1798*  ^"  ^^^  declaration  of  rights  by  the  conyention  of  ^9rt6 
^^^1^  Caro/lnay  ait.  24th,  1  find  the  fame  definition,  precifely  in  the 
fame  words,  as  in  the  Aforjr/iA/d^  conftitution. 

In  the  declaration  of  Rights  by  the  convention  of  Dehtwdrt^ 
art.  nth,  jthe  fame  definition  was  clearly  intended,  but  inac^ 
ci'rately  exprefled  5  by  faying  **  laws  puniding  offences  (inftead 
of  adlions,  or  fa^s)  committed  before  the  exigence  of  fuch 
laws,  are  oppreflive,  &c»** 

I  am  of  opinion,  that  thefa^y  contenipliated  by  the  prohibi- 
tion, and  not  to  be  affcfted  b)f  a  fuhfequent  law,  wasj9mefa& 
to  be  done  by  a  Citizen^  or  SubjeSI* 

In  2nd  Lord  Raymond  J  ^S'^i  -Rtfy;»^«^  Juftice,  called  the 
flat.  7  Geo,  \Jl,J}at.  2  par  8,  about  regiftcring  Contra^s  for 
South  Sea  Stock,  an  ex  pojl  fa£io'^aw\  becaufe  it  afFe&ed  Con^ 
trails  made  before  the  ftacute. 

In  the  prefent  cafe,  there  is  no  fact  done  by  BulUnd  wife  Plain- 
tilFs  in  Error,  that  is  in  any  manner  af(e6led  by  the  law  or  re- 
folution  of  Connei't'^cvt',  It  does  not  concern^  or  relate  to,  any 
act  done  by  them.  The  decree  of  the  Court  of  Probate  of  Har^ 
ford  {onihz  31ft,  March)  in  confequencc  of  which  Colder 
and  wife  claim  a  right  to  the  property  in  queftion,  was^iven 
before  the  faid  law  or  refolution,  and  in  thjit  fcnfe,  was  affeiled 
and  fet  aiiJe  by  it ;  and  in  co);fequence  of  Che  law  allowing  a 
hearing  and  the-  decifion  in  favor  of  the  will,  they  have  lofl, 
what  they  wou'd  have  been  entitled  to,  if  the  Law  or  refolution, 
and  the  decilion  in  confjquence  thereof,  had  not  been  made* 
The  decree  of  the  Court  of  probate  is  the  only  fact^  on  which 
the  law  or  refolution  operates.  In  my  judgment  the  cafe  of  the 
Plaintiffs  in  Krror,  is  not  within  the  letter  of  the  prohibition ; 
and,  for  the  rcafons  aligned,  1  am  clearly  of  opinion,  that  it  is 
not  within  the  intention  of  the  prohibition  5  and  if  within  the 
intention^  b'Jt  out  of  the  letter^  I  Ihould  not,  therefore,  con- 
fidcr  myfclf  juflilicd  to  continue  it  within  the  prohibitbn,  and 
therefore  that  tlic  whde  was  void. 

It  was  argued  bytheCounfcl  for  the  plaintiffs  in  error,  that 
the  Legiflaiure  of  Connecticut  had  no  conftitutional  power  to 
malce  the  refolution  (or  law)  in  qucilion,  granting  a  new 
heariwe*^  &c. 

Without  giving  an  opinion,  at  this  time,  whether  this  Court, 
has  jurifdiclion  to  decide  that  any  law  made  by  Congrcfs,  con- 
trary to  the  Conftitiition  of  the  United  States^  is  void  ;  I  am 
fully  fatisficd  thnt  this  court  has  no  jurifdiction  to  determine 
that  any  law  of  a'ly  ftate  LejiJIasurCy  contrary  to  the  Conflitu* 
tion  of  fuch  fiatCy  is  vord.  F»irth?^r,  if  this  court  had  such  ju- 
rifJiOiion,  yet  it  do7S  not  appear  to  me,  that  the  refolution  (or 
law)  in  queflion,  is  contrary  to  the  charter  of  Connecticut^  or 
its  conflitutioji,  which  is  faid  by  counfcl  to  be  compofcd  of  its 

charter, 
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slAs  of  aflcmbly,  and  iifages,  and  cufloqis.     I  fhould  think,  that  -  1798* 
thecouru  of  Connecticut  are  the  pi  opef  tribunals  to  decide,  v^*^v>^ 
whether  Idws,  contrary  to  the  cor.ttitution  Lhcreof,  arc  void. 
In  the  prcfenc  cafe  they  have,  boih  in  the  inferior  and  fupcrior 
cous-ts,  deteriTrined  that  the  Refolution  (or  law)  in  queftion  was 
n^t  contrary  to  either  their  ftatc,or  die  federal,  conlHtution. 

To  (hew  that  the  refolution  was  contrary  to  the  confiitution 
of  the  United  States^  it  was  contended  tlut  the  words,  ex  poft 
facto  laKUy  have  a  precifc  and  accurate  n^cnning,  and  convey 
bui  one  idea  to  profejjional  men,  which  is,  "  by  matter  of  after 
fact\  byfomething  after  the  feci.*''  And  Co.  Lift.  241.  Fearnes 
Con,  Rem.  (Old Ed.)  ll^andiJO^.  Powell  on  Devifes  113. 133. 
134.  were  cited;  and  ihc  table  to  Cokeys  Reports  (by  tviljon) 
tiU'w  ex  poftfactc^  was  referred  to.  There  is  no  doubt  that  a  man 
may  be  a  trefpaffer  from  the  beginnings  by  matter  of  ajter  fact -, 
as  where  an  entry  is  given  by  law^  and  the  party  abufes  it ; 
or  where  the  law  gives  a  Jifti'.fsy  and  the  party  kills,  or  works, 
the  diftrefs. 

I  aiir.Jir,  an  ^&  unhiwful  in  the  beginning  may,"in  fome  cafes, 
hQCorc\t\'<xv:iv\  by  matter  cf  after  fact. 

I  alfo  agree,  that  the  words  "  ex  poft  facto**  have  the  meaning 
contended  for,  and  no  other,  in  the  cafes  cited,  and  in  oWJimilar 
cafes  ;  inhere  they  arc  ufcd  unconne6lcd  with,  and  without  re- 
lation to,  Leglfative  acls,  or  laws. 

There  appears  to  nie  a  manifcft  dldin&ion  between  the  cafe 


Jons,  is  to  operate  on,  and  to  ^^t&^fuch  fact.  In  thfifirft  cafe 
both  the  afts  sre  iioi:e  by  private  pcrfons.  In  tht  fee ond  cafe 
thaf  rft  a6l  is  done  by  a  private  peifon,  and  the  fecond  zct  is 
done  by  the  legislature  to  ;.ft'cct  the  frft  act. 

I  believe  that  but  ow^inftance  can  be  found  in  which  a  5r/- 
tijh  judge  called  a  ftatute,  that  affected  cMracts  made  before  thef 
ftatute,  an  ex  poft  facto  law ;  but  the  judges  of  Great  Britain 
always  confidered  ^irnj/ftalutes,  that  created  crinies^ot  encreaf- 
cd  the  puntihment  of  them,  as  ex  pcft facto  laws. 

It  the  term  ex  pzft  facto  law  is  to  he  conftrucdxo  include  and  ' 
to  prohibit  the  enacting  an^  law  aftir  a  fact^  it  will  greatly  rc- 
ftrict  the  power  of  the  federal   and  ftate  legiflatures ;  and  the 
confequcnces  of  fuch  a  conflruction  may  rot  be  forefeen. 

If  the  prohibition  to  make  no  ex  poft  facto  htu  extends  to 
all  laws  Made  after  the  fact^  the  two  prohibitions,  rot  to  make 
any  thing  hut  gold  and  hlvcr  coin  a  ferdeVin  payment  of  debts  ; 
aiid  not  to  pafs  any  law  in>pairin>j  t!h  obligation  of  contracts, 
v/cre  improper  and  uni:ccefl'arv. 

Vol.  III.  Ece  It 
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1793.  It  was  further Airged,  that  if  the  provyion  docs  notextend  to 
^^^^^i  prohibit  the  making  any  law  after  a  fact,  then  all  chofes  in  ac^ 
tton ;  all  lands  by  Devife  \  all  perfonal  property  by  bequeft,  or 
dfftribution;  hj  Elegit '^  by  execution;  by  judgments,,  parti- 
cularly on  torts  i  will  be  unprotected  from  thelegiflativc  ppwer 
of  the  ftates  ;  rights  vefied  may  be  divcfted  at  the  ^ill  and 
pleafure  of  the  (late  legiflatures ;  and,  thecpforc,  that  the  true 
conftruction  and  meaning  of  the  prohibition  is,  that  the  ftates 
pafs  no  law  to  deprive  a  citizen  of  any  right  vefted  in  him  by 
ixifting  laws. 

It  is  not  to  be  prefumed,  that  the  federal  or  ftate  legiflatures 
will  pafs  laws  to  deprive  citizens  of  rights  vefted  in  them  by 
exijiing  laws ;  unlefs  for  the  benefit  of  the  whole  community ; 
and  on  making  full  fatisfaction.  The  reftraint  againft  making 
any  ex  ^ojl  facto  laws  was  not  confidercd,  by  the  framers  of 
the  canftitution,  as  extending  to  prohibit  the  depriving  a  citi- 
zen even  of  a  vefied  ri^ht  to  property  \  or  the  provifiori,  *'  that 
pri^ale  property  ftiouVd  not  be  taken  for  public  ufe,  without 
juft  compenfation,"  was  unncceffary. 

It  feems  to  me,  that  the  right  of  property^  in  its  origin,  could 
only  arifc  from  compact  exprefs^  or  implied^  and  1  think  it 
the  better  opinion,  that  the  rights  as  well  as  tlie  mode^  or  man- 
ner^ of  acquiring  property,  and  of  alienating  or  transferring, 
inheriting,  or  tranfmittirtg  it,  is  confertcd  by  focictv  ;  is  re- 
gulated by  civil  inftitution,  and  is  always  fubject  to  the  rules  prc- 
fcribcd  by  pofitive  law.  \V^hen  I  fay  that  a  right  is  vefted  in 
a  citizen,  I  mean,  that  he  has  tho  power  to  do  certain  actions*^ 
or  to  pofiefs  certain  things^  according  to  the  law  of  the  land. 

\i  any  T?ne  has  a  right  lo  property  fuch  right  is  z  perfect  and 
dxdufvoe  right  \  but  no  one  can  \i2St  fuch  ri^ht  before  he  has. 
acquired  a  better  right  to  the  property,  than  any  other  perfon 
in  the  world  :  a  right,  therefore,  only  to  recover  property  cannot 
be  called  a  perfect  and  exclttfive  right,  I  cannot  agree,  that  a 
right  to  property  vefted  in  Calder^txd  wife^  in  confequence  of 
tli^  decree  ("of  the  21ft.  nf  March  1783)  difapprovins:  of  the 
will  of  Morrifon^  the  Grandfon.  It  the  will  was  valid,  iJ/rj. 
Calder  could  have  ns  rights  as  hcircfs  of  Morrifon^  the4)hyfi- 
cian;  but  if  the  will  was  fet  afidc,  ftie  had  an  undoubted  title. 

The  refolution  (or  law)  alone  had  no  manner  of  effect  on 
any  right  whatever  vefted  \n  CilJer  zni  wife.  The  Refolu- 
tion (or  law)  combined  with  the  new  hearing,  and  the  dcci- 
fion,  in  virtue  of  it,  took  avay  their  right  to  recover  thfe  pro- 
perty in  quettion.  But  when  combined  tJ^ty  took  away  no 
right  of  properly  vefted  in  Calder  and  wife  ;  becaufe  the  decree 
iigainft  the  will  (21ft.  Miinh  1783)  did  not  vcfi  in  or  trans- 
fer af!y  property  to  lh;:fh. 

I  am 
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I  am  under  a  ncccffity  to  give  a  confiructlon^  or  explanation     1 798. 
of  the  words,  "  ex  psft  facto  law^^  becaiife  they  have  not  any  ^— ^/--^ 
certain  meaning  attached  to  them.     But  I  will  not  go  farther 
than  I  feel  myfeU  bound  to  do;  andif  leverexcrcifetheiurifdic- 
tion  I  will  not  decide  any  law  to  be  void^  but  ip.  a  very  clear  cafe. 

I  am  of  opinion,  that  thedecree  of  the  Supreme  Cotirt  of  Er- 
rors of  Connecticut  be  affirmed,  with  cofts. 

PATEKSOSyJustice.  The  Conftitution  o(  Connecticut  is  miade 
up  of  ufages,  and  it  appears  that  its  Legiflature  have,  from  the  i 
begmning^exercifed  the  power  of  granting  new  trials.  This  has 
been  uniformly  the  cafe  till  the  year  1762,  when  this  power 
was^  by  a  legiflacive  a£b,  imparted  to  the  fuperior  and  county 
courts.  But  the  zG:  does  not  remove  or  annihilate  the  pre-ex- 
ifting  power  of  the  Legiflature,  in  this  particular  5  it  only 
communicates  to  other  authorities  a  concurrence  of  jqrifdic- 
tion,  as  to  the  awarding  of  new  trials.  And  the  fzfk  is,  that 
the  Legiflature  have,  in  two  inftances,  exercifed  this  power 
fmcc  the  pafling  of  the  law  in  1762.  They  afted  in  a  double 
capiicity,  as  a  houfe  of  Icgiflation,  with  undefined  authority, 
and  alfo  as  a  court  of  judicature  in  certain  exigencies.  Whe- 
ther the  latter  arofe  from  the  indefinite  nature  of  their  legiHa- 
tive  powers,  or  in  fome  other  way,  it  is  not  neccfTary  to  dif- 
cufs.  From  the  befl  information,  however,  which  I  have 
been  able  to  collect  on  this  fubjed^,  it  appears,  that  the  Legif- 
lature, or  general  court  of  Coitnecticut-^  originally  pofTcfTcd,  and 
exercifed  all  legiflative,  executive,  and  judicial  authority;  and 
that,  from  time  to  time,  they  diftributeo  the  two  latter  in  fucK 
jnanner  as  they  thought  proper ;  but  without  parting  with  the 

freneral  fuperintending  power,  or  the  right  of  exercifing  the 
ame,  whenever  they  (hould  judge  it  expedient.     But  be  this 
as  it  may,  it  is  fufficient  for  the  prefent  to  obferve,  that/they  . 
have  on  cei tain  occafions,  excercifed  judicial  authority  from  * 
the  commencement  of  their  civil  polity.     This  ufage  malcesi 
up  part  of  the  Conftitution  of  CsnKecticuty  and  we  are  bound 
to  confider  it  as  fuch,  unlcfs  it  he  inconftilent  with  the  Con* 
ftitution  of  the  United  States.     True  it  is,  that  the  awarding 
of  new  trials  falls  properly  within  the  prpvince  of  the  judicK  . 
ary;  but  if  the  Legifia.ture  of  Connetticut  have  been  in  the 
uninterrupted  exercife  of  this  authorie;^,  in  certain  cafe?,  we 
mufV,  in  fuch  cafes,  refpect  their  deciiions  as  flowing  from  a 
competent  jurifdiction,  or  conflitutional  organ.     And  there- 
fore we  may,  in  the  prefent  inft^nce,  confider  the  Legiflatuic 
of  the  ftate,  as  having  aftcd  in  their  cuftomary  judicfaj  capa- 
city.     If  fo,  there  is  an  end  of  the  queftion.    For  if  the  pow« 
er,  thus  exercifed,  comes  more  properly  within  the  defcription- , 
or  a  judicial  than  of  a  legiflative  power  ;  and  if  by  ufage  or  the 

Conflitutioi! 
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1798^  Confiitutlor,  which,  in  Connecticut^  arc  fyncnimous  terms, 
V^'V^^  the  Lcgifltiturc  of  that  ftate  aficd  in  both  capacities ;  then  iii, 
the  cate  now  before^  us,  it  would  be  fair  to  confidcr  ihc 
awarding  of  a  new  trial,  as  an  act  emanating  from  the  judi- 
ciary fide  of  the  department.  But  as  this  view  of  tlK  fubjciSl 
militates  ngainftthc  Plaintiffs  in  error,  their  counfel  has  con- 
teiWed  for  a  ricverfal  of  the  judgment,  on  the  ground,  that  the 
awarding  of  a  new  trial,  was  the  effect  of  aleeiflative  act,  and 
that  it  is  unconffitutional,  bccaufe  en  ex  post  facte  law.  ¥  or  the 
fakeof  afcertaining  the  meaning  of  thefc  terms,  I  will  coj^fidcr 
the  refolution  of  the  General  court  of  Connecticut^  :is  the  exer- 
cife  of  a  legiflativc  and  not  a  judicial  authority.  The  qucf- 
tion,  then,  which  arifes  on  the  pleadings  in  this  caufe,  is,  whc- 
tMrr  the  refolution  of  the  Lcgiflature  of  Connecticut^  be  p.n  ex 
pbft  facto  larv^  \v\i\i\n  tnz  meaning  of  the  Cdnftitution  of  the 
United  States  ?  I  am  of  opinion,  that  it  is  not.  The  words, 
ex  postfactOy  when  applied  to  a  law,  have  a  technical  meaning, 
and,  in  legal  phrafcology,  refer  to  crimes,  pains,  and  pejial- 
tie$.  Judge  Blackjione^s  defcription  of  the  tcrir.s  is  clear  and 
acpurate.  "  There  is,  fays  he,  a  ftill  more  unrcaf.;nab!e  me- 
"  thod  than  this,  v/hich  is  called  making  of  lav/s,  ex  postfactOy 
"  when  afcer  an  action,  indifl>.rcnt  in  itfelf,  is  committed,  the 
"  Legiflator,  then,  for  the  firft  time,  declares  it  to  have  been 
*'  a  crime,  and  inflicts  a  punishment  upon  the  perfoif  who  has 
**  C($mmitrcd' it.  Here  it  is  impoffible,  that  the  party  could 
*^  forefee  that  an  action,  innocent  when  it  was  done,  ffiould 
**  be  afterwards  converted  to  guilt  by  a  fubfequcnt  law;  he 
*' had,  therefore,  no  caufe  to  abftarn  from  it;  and  all  punifh- 
*='  nr.cnt  for  not  abilaining,  muff,  of  coniequencc,  be  cruel  and 
"  unjuft."  I  BL  Com.  46.  Here  the  meanings  annexed  to 
the  terms  ex  pist  focto  lawsy  unqueftionabiy  refers  to  crime?, 
and  nothing  elfc.  Tho  hiftoric  page  .abundantly  evince?^  that 
the  power  of  pacing  fuch  laws  fhould  be  withheld  from  Icglf- 
laiors;  as  it  is  a  dangerous  inftrument  in  the  hands  of  bold, 
unprincipled,  afplring,  and  party  men,  and  has  been  two  often 
ijfed  to  effect  the  moft  detcftable  purpofes. 

On  jnrpcctinsr  fuch  of  our  ftate  Conftitutions,  as  take  no- 
tice of  law's  made  ex  post  facio^  we  (ball  find,  that  they  are  un- 
derftood  in  the  fame  fenfe. 

The  Cont>iti!tIon  oi  MaffachufattSy  article  a4thof  the  Decla- 
ration of  rl{:hts 

"Lavvs  m.ade  to  punifli  for  actions  cone  beforathe  exiftcnce 
cf  fuch  i  ;ws,  and  which  have  not  been  declared  crimes  by  pre- 
rcJing  laws,  are  unjuft,  opprcffive,  and  inconfifient  with  the 
fundamental  principles  of  a  free  government." 

Th'c  Conftitntion  of  Delaware^  article  iitb  of  the  Dccla- 
rarlcr.  of  Rights  : 

That 
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*^  That- retrofpcctivc  laws  punifliing  offences  cptnmitrcd  be  1798. 
fare  die  exiitence  of  fuch  laws,  are  oppreflive  and  unjuft,  and  ^^^^/'^ 
ought  not  to  be  made." 

The  Conftitation  oi  Maryland ^  article  15th  of  the  Declara- 
tion of  Rights : 

"  That  retrofpective  laws,  puni(bingfa£ls  committed  before 
the  cxiftence  of  fuch  laws  and  by  them  only  declared  crimi- 
nal, are  opprefflve,  unjuft,  and  incompatible  with  liberty  5 
wherefore  no  ex  post  facto  law  ought  to  be  made.'* 

The  Conftitution  o(  North  Carolinay  article  a4thof  the  De- 
claration of  Rights  : 

"  That  retrofpcctive  laws,  punifhing  facts  committed  before 
the  exiftcnpe  of  fuch  laws,  and  by  them  only  declared  criminal, 
are oppreffive,  unjuft,  and  incompatible  with  liberty;  where- 
fore noix  poft  facto  law  ought  to  be  made.  " 

.  From  the  above  paflages  it  appears,  ihzt  ex foji  facto  laws 
have  an  appropriate  fignification ;  they  extend  to  penal  fta- 
tutes,  and  no  further;  they  are  reftricted  in  legal  eftimation  to 
the  creation,  and,  perhaps,  enhancement  of  crimes,  pains  and 
penalties.  The  enhancepient  of  a  crime,  or  penalty,  fecms  to 
come  within  the  fame  mifchief  as  the  creation  of- a  crime  or 
penalty ;  and  therefore  they  may  be  clafTed -together. 

Again,  the  words  of  the  Conftitution  of  the  United  States 
are,  '<  That  no  State  fhall  pafs  any  bill  of  attainder,  ex  pojl 
^  facto  lawy  or  law  impairing  the  obligation  of  contracts." 
Article  ifl^^.  fection  la 

Where  is  the  necefllty  or  ufc  of  the  latter  word?,  if  a  law 
impairing  the  obligation  of  contracts,  be  comprehended  within 
the  terms  ex  pest  facto  law  ^  It  is  obvious  from  the  fpccifi- 
cation  of  contracts  in  the  laft  member  of  the  claufe,  that  the 
framers  of  the  Conftitutjon,  did  not  underftand  or  ufc  the  words 
in  the  fenfe  contended  for  on  the  part  of  the  PlaintifTs  in  Er- 
ror. They  underftood  and  ufcd  the  words  in  their  known  and 
appropriate  fignification,  as  referring  to  crime?,  pains,  and  pe- 
nalties, and  no  further.  The  arrangement  of  the  diftinct 
members  of  thi«  fection,  neccflarily  points  to  this  meaning. 

I  had  an  ardent  defirc  to  have  extended  the  provifion  in 
the  Conftitution  to  retrofpcctive  laws  i^  general.  There  is 
neither  policy  nor  fafety  in-fuch  laws  ;  and^  therefore,  I  have 
always  had  a  ftrong  averfion  againft  them.  It  may.  In  general, 
be  truly  obferved  of  retrofpcctive  laws  of  every  defciiption, 
that  they  neither  accord  v/ith  found  Icgiflation,  nor  the  funda- 
mental principles  of  the  fecial  compact.  But  on  full  confidcr- 
ation.  Lam  convinced,  ihztfx post  fscto  laws  muft  be  limited 
iti  the  manner  alreadv  exprefled;  they  moft  be  taken  in  their 
technical,  which  is  ano  ihcir  comnion  and  general,  acceptation, 
and  arc  not  to  be  underftood  in  their  literal  fenfe. 

Inrnr.LL, 


39&  Cases  rukd  and  adjudged  in  the 

27985^  Irbdbll^  yuftlce.  Though  I  concur  in  the  general  refult 
^^^U  of  the  opinions,  which  have  been  delivered,  I  cannot  entirely 
adopt  the  reafons  that  are  affigned  upon  the  occaflon. 

From  the  beft  information  to  be  coIle<^ed,  relative  to  the 
Conftitution  of  Conne^icut^  it  appears,  that  the  Legiflature  of 
,  that  State  has  been  in  the  uniform,  uninterrupted,  habit  of 
exerciiing  a  general  fuperintending  power  over  its  courts  of 
law,  by  granting  new  trials.  It  may,  indeed,  appear  ftrange 
to  fome  of  us,  that  in  any  form^  there  (hould  exift  a  power  to 
grant,  with  refpe£t  tofuics  depending  or  adjudged,  new  rights 
of  trial,  new  privileges  of  proceeding,  not  previoufly  recog- 
nized and  regulated  by  pofitive  inftitutions ;  but  fuch  is  the 
eftabli&ed  uuge'of  Conne^ficuty  and  it  is  obvioufly  confiftent 
with  the  general  fuperintending  authority  of  her  Leeiflaturc 
Nor  is  it  altogether  without  fome  fanAion  for  a  Legiflature  to 
wBt  asa  courtof  juftice.In  England.,  we  know,  that  one  branch 
of  the  Parliament,  the  houfe  of  Lords,  not  only  exercifes  a 
judicial  power  in  cafes  of  impeachment,  and  for  the  trial  of 
its  own  members,  but  as  the  court  of  dernier  refort,  takes 
cognizance  of  many  fuits  at  law,  and  in  equity :  And  that 
in  conftriiAion  of  law,  the  jurifdi£lif>n  there  exercifed  is  by  the 
King  in  full  Parliament ;.  which  (hews  that,  in  its  origin,  the 
caufes  were  probably  heard  before  the  whole  Parliament.  When 
Connecticut  was  fettled,  the  right  of  empowering  her  Legifla- 
ture to  fuperintend  the  Courts  of  Juftice,  was,  I  prefume,  early 
afltimed  ;  and  its  expediency^  as  applied  to  the  local  circumftan^ 
ceS  and  municipal  policy  ot  the  State,  is  fandioned  by  a  long 
and  uniform  praSiceV  The  power,  however,  is  judicial  in  its 
nature}  and  whenever  it  is  exercifed,  as  in  the  prefent  inftancr, 
it  is  ancxercife  of  judicial,  not  of  legiflative,  authority. 

Bur,  let  us,  for  a  moment,  fuppofe,  that  the  refolution, 

f granting  a  new  trial,  was  a  legiflative  a<H^,  it  will  by  no  means 
bllow,  that  it  is  an  z&.  affe£ted  byjthe  conftitutional  prohibi- 
tion, that "  no  State  fhall  paft  any  ex  poft  facto  law."  I  will 
endeavour  to  (late  the  general  principles,  which  influence  me„ 
on  this  point,  fuccindly  anci  clearly,  though  I  have  not  had  an 
opportunity  to  reduce  my  opinion  to  writing.^ 

If,  then,  a  government,  compofed  of  Legiflative,  Execu- 
tive and  Judicial  departments,  were  eftablifhed,  by  a  Confti- 
tution, which  impofed  no  limits  on  the  leg'flative  power,  the 
confequence  would  inevitably  be,  that  whatever  the  legiflative 
potver  chofe  toenail,  wodu  be  lawfully  enafted,  and  the  ju- 
dicial power  coulJ  never  interpofc  to  pronounce  it  void.  It  is 
*  true,  that  fo;Tie  fpeculative  jurifts  havj  held,  thiat  a  legiflative 
aft  an:ainft  natural  juflrice  muft,  in  itfelf,  be  void ;  but  I  can- 
fir»t  think  that,  under  fuch  a  government,  anv  Court  of  Juftice 
would  poiTefs  a  power  to  declare  it  fo.  Sir  Pt^iHiatn  Blackflonc^ 
havirg  put  the  ftrosig  cafe  of  an  a<5l  of  Parlian^ent,  which 

IhouW 
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authdrife  a  man  to  try  nis  own  Caufe,  explicitly  adds,  that     J79& 
even  in  that  cafe,  ^  there  is  no  court  that  has  power  to  defeat  Sm^vn*/ 
the  intent  of  the  Legiilature,  wh  n  couched  in  fuch  evidenC: 
apd  exprefs  words,  as  leave  no  doubt  whether  it  was  the  intent 
of  the  Legiflature,  or  no."     i  BL  Com.  91. 

In  order,  therefore,  to  guard  againft  fo  great  an  evil,  it  hat 
been  the  policy  of  all  the  American  ftates,  which  have,  individu- 
ally, framed  their  ftate  conftitutions  fin«e  the  revolution,  and  of 
the  people  of  the  United  States'^  when  they  framed  the  Federal 
Conftitution,  to  define  with  precifion  the  objeSs  of  the  legifla- 
tive  power,  and  to  reftrain  its  exercife  within  marked  and  fettled 
boundaries.  If  anv  ad  of  Congrefs,  or  of  the  Legiflature  of  a 
ftate,  violates  tboie  conftitutional  provifions,  it  is  unqueftion- 
ably  void ;  though,  I  admit,  that  as  the  authority  to  declare  it 
void  is  of  a  delicate  and  awful  nature,  the  Court  will  never 
refort  to  that  authority,  but  in  a  clear  and  urgent  cafe.  If,  on 
the  other  hand«  the  Legiflature  of  the  Union,  or  the  Legifla- 
ture of  any  member  of  the  Union,  (hall  pafs  a  law,  within  the 
general  fcope  of  their  conftitutional  power,  the  Court  cannot 
pronounce  it  to  be  void,  merely  becaufe  it  is,  in  their  judgment* 
contrary  to  the  principles  of  natural  juftice.  The  ideas  of  ni- 
lural  juftice  are  regulated  by  no  fixed  ftandard:  the  ableft  and 
the  pureft  men  have  differed  upon  the  fubje£k  ;  and  all  that 
tb6 Court  could  properly  fay,  in  fuch  an  event,  would  be,  that 
the  Legiflature  (poflefled  of  an  equal  right  of  opinion^  had 
paflfed  an  zGt  w^hich,  in  the  opinion  of  the  judges,  was  incon- 
1  (lent  with  the  abftra£l  principles  of  natural  juftice.  There  are 
then  but  two  lightj,  in  which  the  fubjeft  can  be  viewed  :  ift. 
if  the  Legiflature  purfuethe  authority  delegated  to  them,  their 
ads  are  valid.  2d.  If  they  tranfgrefs  the  boundaries  of  th4t 
authority,  their  afts  are  invalid.  In  the  former  cafe,  they  ex- 
ercife the  difcretion  vefted  in  them  by  the  people,  to  whom  alone 
they  are  refponfible  for  the  faithful  difcharge  of  their  truft  : 
but  in  the  latter  cafe,  they  violate  a  fundamental  law,  which 
n^uft  be  our  guide,  whenever  we  are  called  upon  as  judges  to 
determine  the  validity  of  a  legiflative  z&. 

Still,  however,  in  the  prcfent  inffance,  the  aft  or  refolution 
of  the  Legiflature  of  ConneSiicut^  cannot  be  regarded  as  an  ex 
poJifiUio  law ;  for,  the  true  conftrutSlion  of  the  prohibition  ex- 
tends to  criminal,  not  to  civil,  cafes.  It  is  only  in  criminal  Ck 
fes,  indeed,  in  v/hich  the  danger  to  be  guarded  againft,  is  great- 
ly to  be  apprehended.  7  he  hiftory  of  every  country  in  Eu^ 
rope  will  furnifh  flagrant  inflances  of  tyranny  exerciled  under 
the  pretext  of  penal  oifpenfations.  Rival  faflions,  in  their  ef- 
forts to  crufh  each  other,  have  fuperfcded  all  the  forms,  and  fup- 
prefled  all  the  feotiments,  of  juftice;  while  attainders,  on  the 
principle  of  retaliation  and  profcription,  have  marked  all  the; 
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1798.  vicifTitudes  of  party  triumph.  The  temptation  to  fuch  aSafcs 
V,i^^,^^^  of  power  is  unfortunately  too  alluring  for  human  virtue;  and» 
therefore,  the  framers  of  the  American  Conftitutjons  have  wife- 
ly denied  to  the  refpeftivc  Legiflaturcs,  Federal  as  well  as  State, 
the  poffefllon  of  the  power  itfclf :  They  (hall  not  pafs  any  ex 
pcjf  fadJo  law;  or,  in  other  words,  they  {h'all  not  inflift  a  pu- 
niihmcnt  for  any  a£k,  which  was  innocent  at  the  time  it  v/as 
committed  ;  nor  incrcafe  the  degree  of  puniihment  prcvioufly 
denounced  for  any  fpecific  offence. 

,  The  policy,  the  reafon  and  humanity,  of  the  prohibition,  do 
not,  I  repeat,  extend  to  civil  cafes,  to  cafes  that- merely  afteft 
the  private  property  of  citizens.  Some  of  the.moft  neceifery 
and  important  a£ts  of  Legiflation  are,  on  the  contrary,  fouiided 
upon  the  principle,  that  private  rights  muft  yield  to  public  exi- 
gences. Highways  arc  run  through  private  grounds.  For- 
tifications, Light-houfes,  and  other  public  edifices,  are  necef- 
farilly  fomecimes  built  upon  the  foil  owned  by  individuals.  In 
fach,  and  fimilar  cafes/if  the  ownet^  fhould  refufe  voluntarily 
to  accommodate  the  public,  they  muft  be  conftraincd,  as  far  as 
the  public  neceflities  require;  and  juftice  js  done,  by  al- 
lowing  them  a  reafonable  equivalent.  Without  the  pofTeilion 
of  this  power  the  operations  of  Government  would  often  be 
obftru£led,  and  fuciety  itfelf  would  be  endangered.,  It  is  not 
fufficient  to  urge,  that  the  power  may  be  abufcd,  for,  fuch  is  the 
nature  of  all  power,— fuch  is  the  tendency  of  every  human 
inftituCiuii:  and,  it  might  as  fairlv  be  f<iid,  that  the  power  ojf 
taxation,  which  is  only  circumfcribed  by  the  difcrctlon  of  the 
Bodv,  in  which  it  is  veftcd,  ought  not  to  be  granted,  becaufe 
the  Legiflature,  difregarding  its  true  objefls,  might,  for  vifiona- 
ry  and  ufelcfs  projects,  impofe  a  tax  to  the  amount  of  nineteen 
Aillings  in  the  pound.  We  muft  be  content  t6  limit  power 
v/hcre  wc  can,  and  where  we  cannot,  confiftently  with  its  ufe, 
v/e  muft  be  content  torepofe  a  falutary  conSdehce*  It  is  our 
coqfolation  that  there  never  exifted  2  Government,  in  ancient  or 
modern  times,  more  free  from  danger  in  this  rcfpeil,  than  ihei 
Governments  of  America. 

Upon  the  whole,  though  there  cannot  be  a  cafe,  in  Which  an 
irjcp<j/?^<?i,7d  law  in  criminal  matters  \%  requihte,  or  juftifiable 
(fnr  Providence  never  Can  intend  to  promote  the  profperity 
«f  any  country  by  bad  means)  yetj  in  the  prefent  inftancc  the 
objection  doesnot  arife  :  Uccaufcf,  ift.  if  the  aft  of  the  Lregifla- 
ture  of  Connecticut  was  a  judicial  aft,  it  is  not  within  the  words 
or  clie  Conftitution  i  and  2d.  even  if  it  was  a  legiflaiive'  aft, 
it  is  not  within  the  meaning  of  the  prohibition. 

Ci'SHiKC,  Jiffticf*  The  Ciife  appears  to  me  to  be  clear  of 
all  ci^iculty,  taken  either  way.  If  the  aft  is  a  judicial  aft,  it 
is  no;  touched  by  the  Federal  Coailituticn :  and,  if  it  is  a  legif- 
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legiflative  a£^,  it  is  maintained  and  juftified  by  the  ancient  and     1798. 
Iiniforin  pradice  of  the  ftate  of  ConntSicuU  " 


Judgment  affirmed. 


Wilson  verfus  DanibI* 


TT*  RROR  from  the  Circuit  Court  of  Firginia.  On  the  re- 
Y^ji  turn  of  the  record,  it  appeared,  that  the  DiftriA  Judge 
bad  endorCed  the  following  fiat  on  the  petition  and  affignment 
of  errors^  prefented  by  the  Plaintiff  in  error:  **  Let  a  writ  o( 
^  error  9^q  fuperfedias  iiTue  agreeably  to  the  prayer  of  the  pe- 
^  tition,  on  the  petitioner's  entering  into  bond  with  fecurity 
^  in  the  penalty  of  3,600  dollars,  conditioned  at  ufual  in  fuch 
"cafe;  Cyjius  Griffin."  A  writ  of  error  accordingly 
iflued;  but,  it  would  feem,  that  only  a  ^opy  of  the  writ  Was 
ttanfmitted  with  the  record,  (to  which  the  feal  of  the  Circuit 
Court  was  affixed,  though  the  writ  itfelf  was  not  faid  to  be 
und^r  the  feal  of  the  Court)  and  the  copy  was  (tgned  by- 
^  fyilliant  Marjhally  AtxV^*  who  added  in  the  margin  the 
following  memorandum,  in  his  own  hand  writing,  not  fub- 
fcribed  by  the  Judge:  **  Allowed  by  Ofrus  GriffinyEfq.  Judge 
**  of  the  Middle  Circuit  in  the  Virginia  Diftria.''  The  ori-^ 
ginal  citation  to  the  defendant  in  error  was,  likewife,  omitted, 
and  only  a  copy  accompanied  the  record,  with  an  affidavit'fub- 
joined,  that  the  deponent,  "  did  on  the  a4th  of  Sept.  1796, 
«  deliver  to  Thomas  Ddnhl  within  named,  a  citation  whereof 
*'  the  aboVe  is  a  true  copy.*'  There  i^ras  no  certificate  of  the 
Judges  or  cleric  of  the  court,  that  the  record  ^as  returned  in 
obedience  to  the  writ,  though  at  the  end  of  the  paper,  puF« 
porting  to  be  the  record,  the  cleric  fubjoined  the  following  mi- 
nute: **Copy.    Tffiiy  Jfniliam  Marjhally  clerk-*' 
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1799.  Th  February  term  1797,  E.  Tllgbmat^  fdr  theDekttAt^tln 
W^yv/  error,  objeded  to  the  return  of  the  writ,  that  it  was  not  faid 
to  be  iflued  under  the  feal  of  the  court}  that  the  fea)  affixed  to 
the  record  was  not  ftated  to  have  been  affixed  by  order  of  the 
court)  that  the  origifial  wTit  vi^is  not  tranfmitted;  that  the 
paper  purporting  to  be  a  citation,  being  a  mere  copy^  did  not 
appear  from  the  ugnature,  or  any  other  proof,  to  have  been  fign* 
ed  by  the  Judge,  which  the  zSt  of  Congrefi exprefsly  requires; 
I  FfLf.  ai*  p»  63.  and  that  there  was  not  even  any  certificate 
of  the  clerk  of  the  court,  that  the  entire  record  had  been  an- 
nexed and  tranfmierM'With  the  C6py  of  the  writ  of  error. 

Lee  (the  Attorney  General,)  and  Ingerfill^  anfwered,  that 
the  Diftria  Jud8;e  had,  in  eiFed,  allowed  the  writ  of  error,  by 
diredine  it  to.  iuiie,  when  fecuricy  was  given  \  that  the  feal 
being  aSually  affixed,  it  was  unneceflary  to  ftate  that  the  writ 
was  under  the  feal  df  the  court  %  that  the  leal  implies  and  authen- 
ticates the  fad,  that  the  citation  had  been  figned,  as  well  as  the 
writ  of  error  allowed^  hy  the  Judge ;  and  that  the  clerk  bavins 
aflerted  that  the  proceedings  tran^itted  were  a  copy,  it  muft 
be  prefumed  to  be  an  entire  copy  of  the  record,  unle&  dimint*- 
lion  is  alledgedt 

But  THE  COURT  Were  clearly  of  opinion,  that  the  veriJica^ 
tion  of  the  record  «  asdefedive}  and  that  they  could  not,  coin 
fiftently  with  the  judicial  a£^  difpenfe  with  a  return  of  the  0^ 
figinal  citation,  fubfcribed  by  the  Judge  himfelf. 

The  caufe  was,  then,  continued,  upon  an  a^eemeilt  be^ 
iween  thecounfel,  that  the  Defendant  in  error  might  either  an* 
f  ue  it  upon  the  record,  in  its  prefent  ft»te}  or  alledge  in  4K» 
fninution  of  the  record,  and  i(tue  a  €trti$rari.  The  tatter 
mode  was  adopted;  and  the  diminution'  alledeed  was^  thai 
'^  there  is  not  certified  the  judgment  of  the  faid  Circuit  Gouvt^ 
rendered  on  infpc£lioh  of  the  record  of  a  DiftriA  Court,  of  the 
commonwealth  of  Virginia,  held  in  the  town  of  Dumfries, 
awarding  to  the  faid  Thomas  Daniel  his  cofts  aeainft  jF#^ 
HMn^woriby  WilliaM  Merle  and  JVUluim  MUleVy  en  th« 
difmiffion  of  a  certain  attachment  by  them  againft  him  fued 
forth,  which  record  of  the  faid  Dfftrid  Court,  is  ftated  in  the 
declaration  of  the  faid  Thema^  t>emiels  filed  in  the  faid  Circuit 
.  Court,  and  is  aeain  ftated  iii  the  repUcadon  of  the  faid  Tbomai 
iDaniely  in  the  Mid  Circuit  Court,  with  an  averment,  that  he 
was  ready  to  verify  the  fatne,  by  a  tranfcrtpt  thereof,  certified 
under  the  hand  of  a  proper  officer ;  to  which  faid  replication,, 
the  iaid  tVilliam  ff^ifm^  in  the  faid  Circuit  Court,  rejoined, 
that  there  was  no  fuch  record."  The  clerk  of  the  Circuit  Court 
returned  the  certiorari^  with  a  certificate  indorfed,  ^  that  there 
^  is  not  remaining  on  the  roUs  and  records,  the  judgment  of  the 
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^  faid  Circuit  Courti  on  the  infpefHon  of  the  tranfcript  of  the      1798* 
^  r^ord  of  the  DiftriA  Court  of  DumfrUs^  awarding  the  faid    v^^^^^ 
^  Thomas  Daniel^  his  cofts  againft  John  HoHingfwertb  and 
*^  others,  on  the  difmiflion  of  a  certain  attachment  agaiiift  him 
^  by  them  profecuted)  nor  did  the  laid  Circuit  Court  ever  en- 
^  ter  up  their  judgment  thereon." 

'  I'hecircumftancesi  which  pow  became  material  on  the  re* 
cord,  were  as  follow:  It  appeared  by  the  declaration,  thata^ 
liSion  of  debt  was* brought  in  the  Circuit  Court,  by  Thomas 
Daniel^  a  Britijh  {\xh]t&i  a&;ainft  William  IVilfon  and  others, 
upon  a  bond  dated  the  iim  of  O^ober  1791,  for  the  penal 
fum  of  ^.60,000;  that  the  bond  had  been  taken,,  as  an  indem- 
nity, from  the  Defendants  below,  in  an  attachment  brought  by 
them  againft  the  .Plaintiff  in  a  State  Court  ^  and  that  the  at- 
txhment  was  difmiflfed.  by  the  Court,  and  the  Plaintiffs  ad- 
judged  to  pay  the  coRs.  The  prefent  Plaintiff  laid  hif  dam* 
a^es,  in  confequence  of  the  attachment,  at  /.2O,C0Oi 

The  fole  Defendant  below,  William  Wttfin^  (the  other  De« 
fendants  being  dead,  or  not  beine  arrefted  on  the  procefs) 
pleaded,  i.  performance  of  the  condition  of  the  9ond  ;  %  that 
no  cofts  hacl  been,  awarded  to  the  Plaintiff  brlow,  in  the  attach- 
ment fuit,  nor  had  any  damages  been  recovered  by  him  againft 
Che  parties,  for  furng  out  the  attachment. 

The  Plaintiff  below  replied'-ri.  That  the  Defendant  had 
not  performed  the  condition  of  the  Bond.-*<-2.  That  the  Court 
did  award  cofts  in  the  attachment  fuit  to  the  Plaintiff  below, 
which  he  was  ready  to  verify  by  a  tranfcript  of  the  record.  And 
3.  The  Plaintiff  demurred  to  10  much  of  the  Defendant's  plea, 
a3  jefpeds  Damages. 

The  Defendant  below  rejoined,  i.  As  to  the  Judgment  for 
cofts  in  the  atuchment  fuit,  nul  tiel  record.  And,  a.  as  fp 
the  replication  tipon  the  queftipn  of  damages,  joinder  in  de-^ 
murrer. 

The  Record  then  proceeds:  "  The  parties  by  their  Attdr* 
^  nies,  being  fully  heard,  it  feems  to  the  Court  that  the  faid 
^  fecond  pleaof  the  Defendant,  and  the  matter  therein  contain^ 
*^  ed,  are  not  fufficient  in  law  to  bar  the  Piaiptiff  from  having 
^  aiid  maintaining  his  a£Hon  againft  the  faid  Defendant  :-• 
^  Therefore,  it  is  confidered,  that  judgment  be  entered  for 
♦*  the  plaintiff  on  his  demurrer  to  that  plea.'^ 

^  And  at  another  day,  to  wit,  &c.  cam^  the  parties,  &c. 
^*  And  thereupon  alfo  came  a  Jury,  &c.  And  now,  &c.  the 
M  Jury  aforefaid  returned  into  Court,  and  broueht  in  their 
^  verdia  in  thcfe  words  :—**  We  of  the  Jury  find  for*thf 
^  Plaintiff  the  Debt  in  the  Declaration  mentioned  to  ^  dif- 
^  charged  by  the  paytiient  of  i8op  Dollars  damages." 

•*  Thercfort 


404  Cases  ruled  and  adjudged  in  the 

1798.  «  Therefore,  it  is  confidercd  by  the  Court,  that  the  Plaintiff 
*  *«  recover  aeainil  the  Defendant  ^60^000  of  the  value  oJF 
^  2CX>,00Q  Dollars,  his  debt  aforelaid,  and  his  cofts  by  him 
<^  about  his  iuit  in  this  behalf  expended.  And  the  faid.  De- 
^  fendant  in  mercy,  Uc*  But  the  Judgment  is  to  be  difcharc:- 
«  cd  by  the  payment  of  the  faid  iSoo  Dollars  and  the  cofts.'V 

At  the  prefent  Term,  as  well  as  in  FcbrMarv  Term  1797, 
two  qucftions  were  made,  and  argued,  independent  of  the  ob- 
jeftion  to  the  form  of  ifiuing  and  returning  the  Writ  pf 
irror:  I.  'Whether  the  judgment  below  was  fo  defeftiv^ 
that  a  Writ  of  Error  would  not  lie  on  it,  inafmuch  as  no  judg- 
ment was  given  upon  the  plea  of  ntil  tiel  record.  2-  Whether 
the  Supreme  Court  had  jurifdidion  of  the  Caufe,  inafmuch  as 
the  real  and  operative  judgnicni  of  the  Circuit  Court  was  only 
for  1800  Dollars;  and  the  Judicial  A6t  prov ides, ». that  there 
(hall  be  no  removal  of  a  civil  a£lion  from  the  Circuit  Courif 
into  the  Supreme  Court,  utilcfs  the  matter  in  difptitc  exceeds 
the  fum  or  value  of  aooo  Dollars,*  i  f^oh  fee.  22,  p>  62. 
On  the  firft  point  no  opinion  was  given  by  the  Court  at  the 
former  argument;  but, on  thefecond  point.  Chase,  Pat£R<^ 
SON,  and  CusHiKQ,  yufitcesy  conc^rred  in  confidering  ;he 
judgment  as  a  judgment  at  common  law,  for  the  penalty  of  the 
Bond,  and,  therefore,  that  the  Court  had  jurifdi£lion:  WiLsoir 
y»/?/^f,  diflented ;  and  Iredell  JyJUce^  (who  had  prefid- 
pd  io  the  Circuit  Court)  declined  taking  apart  in  the  dccilion. 
Thr  fecond  point  was,  however,  re-argued,  at  the  inftance  of 
E.  Tilghman^  who  was  anfwered  \>y  Lee  and  Ingerjell\  atid  the 
opinion  of  the  Court  was  giveti  to  the  following  effe£t« 

Elsworth,  Chief  Jujiice.  There  have  been  twp  excep- 
tionstaken  to  the  record  in  the  prefentcafe :  i.  That  the  judg- 
ment of  the  inferior  Court  is  fo  dcfcftiyc,  that  a  Writ  of  iirror 
will  not  lie  upon  it.  It  is  evident,  however,  that  the  judgment  is 
not  merely  interlocutory;  but  is  in  its  nature  filial,  and  goes  t^ 
the  whole  merits  of  the  cafe.  Though  imperfeft  and  inn>rmaL 
it  i3  a  judgment  on  which  an  e^cution  could  iflue ;  and  as 
the  Defendant  below  might  be  thus  injured  by  it,  we  are  una-* 
iiimoufly  of  opinion,  that  he  is  entitled  to  a  Writ  of  Error. 

2.  The  fecond  exception  is,  that  the  judgment  is  not  for  a 
fum  of  fufficient  magnitude  to  givo  jurifdidlion  to  this  Court. 
On  this  exception  there  exifts  a  diverfity  of  fentiment,but.  it  i$ 
the  prevailing  opinion,  that  we  arc  not  to  regard  the  verdid^, 
or  judgment,  as  the  rule  for  aftvrtaining  the  value  of  the  matter 
in  difpute  between  the  parties.  By  the  judicial  Statute,  it  is 
provided  that  certain  decifions  of  the  Circuit  Courts,  in  certain 
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cafcs^  may  be  revcrfcd  on  1  Writ  of  Error  in  the  Supreme  1798. 
Court }  but  it  is  declared  that  the  matter  jn  difpute  muft  exceed  V./'V^^^ 
the  fum  or  value  of  aooo  Dollars.  To  afcertain,  then,  the 
matter  in  difpute,  we  muft  recur  to  the  foundation  of  the  ori- 
ginal controvcrfy— to  the  nutter  in  dipute  when  the  a<Stion 
was  inftitutcd.  The  dcfcriptivp  words  of  the  law  point  em- 
phatically to  this  criterion  ;  and  in  common  underftanding  the 
thing  de.ninded  (as  in  the  prefent  inftance  the  penalty  of  4 
Bond)  and  not  the  thing  found,  confticutes  the  matter  in  dif- 
pute  between  the  parties. 

The  conftruftion,  which  is  thus  given,  not  only  comports 
with  every  word  in  the  law,  but  enables  us  to  avoid  an  incon- 
venience, which  would  otherwife  affeft  the  impartial  admini- 
ftration  of  juftice.  For,  if  the  fiim,  or  value,  found  by  a  ver- 
dict, was  confidered  as  the  rule  to  afcertain  the  magnitude  of 
the  maner  in  difpute,  then,  whenever  lefs  than  2000  dollars 
was  found,  a  Defendant  could  have  no  relief  a^inft  the  moft 
erroneous  and  injurious  judgment*  though  the  Plaintiff  would 
have  a  right  to  a  removal  and  revinon  of  the  caufe,his  demand 
f  which  is  alone  to  govern  him)  being  for  more  than  aooo  dol- 
lars. It  is  liot  to  be  prcfumed  that  the  Legiflature  intenc^ed  to 
give  any  party  fuch  an  advantage  over  his  antagonift)  and  it 
pught  to  be  avoided,  as  it  may  be  avoided,  by  the  fair  and  rea- 
fonable  interpretation,  which  has  been  pronounced. 

Iredell,  JufiUe.  I  differ  from  the  opinion,  which  is  en* 
teriained  by  a  majority  of  the  Court  on  the  fecond  exception  ; 
though,  if  the  meiits  of  the  caufe  had  been  involved,  I  ihould 
have  declined  exprefling  my  fentiments*  As,  however,  the 
queftion  is  a  general  queftion  of  conftru£lioo,  and  is  of 
great  importance,  I  think  it  a  duty,  briefly,  to  afiign  the  rea- 
fv>..i  ..f  my  diffent. 

The  true  motive  for  tntroducinc  the  provifion,  which  is 
Under  confideration,  into  the  judicial  aft,  is  evident.  When 
the  Legiflature  allowed  a  Writ  of  Error  to  the  Supreme  Court, 
it  was  confidered,  that  the  Court  was  held  permanently  at  the 
feat  of  the  National  Government,  remote  from  many  parts  of 
the  Union  ;  and  that  it  would  be  inconvenient  and  oppreffive 
to  bring  fuitors  hither  for  objects  of  fmall  importance.  Hence, 
it  was'  provided,  that  unlefs  the  matter  in  difpute  exceeded  the 
fum,  or  value,  of  20CO  dollars,  a  Writ  of  Error  (hould  not  be 
iffucd.  But  the  matter  in  difpute  here  meant,  is  the  matter  in 
difpute  on  the  Writ  of  Error.  In  the  original  fuir,  indeed,  I 
agree,  that  the  demand  of  the  party  furnifhcs  the  rule  of  valua- 
tion ;  but  the  Writ  of  Error  is  of  the  nature  of  a  new  fuit ;  anJ 
whatever  may  have  been  formerly  the  queftion  on  the  merits, 
if  we  think  the  Plaintiff  is  not  entitled  to  recover  wore  than 
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1798.      ]i8oo  dollars,  the  Court  has  not  juriTdiiSion  of  a  caufe  of  fuch 
K^Y%J    value,  and  cannot,  of  tourfe,  pronounceia  judgment  in  it.  . 

At  com-non  law,  indeed,  the  penalty  of  the  bond  wa&  alone 
regarded  i  and  though,  in  a  cafe  like  the  prefent,  only  one 
(hilling  damages  (bould  be  eiven  by  the  Jurv,  the  judgment  ajt 
common  law  would  be  rendered  for  the  whole  penalty;  fo  that 
the  fufFering  party  would  be  obliged  to  refort  to  a  Court  of 
Equity  for  relief.  The  Legiflature,  however,  has  deemed  if 
expedient  to  guard  againft  the  mifchief,  and,  at  the  f^me  time^ 
%o  prevent  a  circuity  of  aflion,  by  impowering  the  commoo 
law  Courts  to  render  judgment^  in  caufes  brought  to  recover 
die  forfeiture  annexed  to  any  articles  of  agreement,  covenant 
bond,  or  other  fpecialty,  for  fo  much  as  h  (fue,  according  to 
equity.  From  the  timeof  pafling  the  aA,  the  PlaintiflT  caa. 
recover  no  more  under  the  penalty  of  the  bor\d,  than  the  damages 
aflefled,  or  adjudged  ;  ana  if  a  Court  of  common  law  is  thus 
empowered  to  regard  the  matter  in  difpute,  independent  of  the 
ftriifl  common  law  forfeiture  of  the  pcnalty>  this  ought  to  be 
deemed,  to  every  legal  intent,  the  proper  mode  of  fettling  an4 
afcertaining  the'v^due,  or  amount,  to  which  the  words  of  the 
law  (hall  be  applied,  in  the  cafe  of  a  Writ  of  Error. 

Theobicftion,  which  teemed,  principally,  to  operate  againft 
this  dp£^rme,  in  the  mind  of  the  Court,  as  well  as  of  the  Bafi 
was  its  tendency  to  entitle  one  party  to  a  Writ  of  Error,  an4 
to.exclude  the  other:  but  the  objIeAion  eannot  arife  in  this 
cafe,  as  both  parties  would  be  alike  eftoppedbjr  the  infufiiciency 
of  the  fum.  A  new  law,  however,  of  a  (cope  lb  extenfiye, 
cannot  be  expeded  to  provide  for  every  poffiblecafe ;  and  it  is 
no  reafon  why  a  plain  proviflon  (hould  Qot operate,  that  another 
provifion  may  be  necefiary  to  avoid  an  inconvenience^  or  to 
eftahlifli  equality  between  the  parties. 

I  muft,  therefore,  repeat  my  opinion,  that  although  the  Plain- 
tHPs  demand  is  to  be  regarded  in  the'original  aflion  ;  yet,  that 
the  fum  actually  rendered  by  the  Judgment,  is  to  furni(h  the 
rule  for  fixing  the  matter  in  difpute  upon  a  Writ  of  Error, 
And  the  fum  a£lually  rendered,  being  lefs  than  2CX)0  dollars, 
the  Court  cr.nnot,  I  think,  exercife  a  jiirifdidion  in  the  pre- 
fent  caufe. 

Chase,  7w/5?/V^.  Qn  the  firft  exception  to  this  record,  there 
is  no  divcrnty  of  opinion  ;  and  J,  alfo,  agree  with  the  majo- 
rity of  the  Court  in  the  dcctfloh  upon  the  fecond  exception, 
thoueh  for  reafons  diiFerettt  fromthofe  that  have  been  aligned. 

This  is  a'  queftion  of  jurifdif^ion  ;  end  the.  law  vcfts  the 
jurifdidkion,  if  the  matter  in  difpute  between  the  parties  exceeds 
the  fum,  or  value,  of  2000  dollars.  Whenever  the  objcflion 
arifcs  on  the  amount  of  the  ipattef  in  difpute,  ic  is  not,  in  mf 
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o{>inion«  to  be  fettled  here,  by  what  appcirs  on  the  Writ  of  I798« 
£rror,  but  it  is  to  be  fettled  in  th^  inferior  Court,  according  to  ^^^y^»J 
the  circumftances  appearing  there,  in  each  particular  cafe. 
There  is  no  comUnon,  uniform,  rule  that  can  be  applied  to  the 
fubje^  I  do  not  think,  that  the  demand  of  the  Plaintiff 
ought  to  be  made  the  fole  criterion  ;  for,  then,  every  Plain- 
tiflT  might  entitle  himftlf,  in  every  Cafe,  to  a  Writ  of  Error,  by 
laying  his  damages  proportionally  high  :.  and  I  think  that  the 
amount  renderea  by  the  judgment  would  be  found,  in  the  far 
greater  number  of  cafes,  to  be  the  true  rule.  It  muft  be  ac- 
knowledged, however,  that  in  a£lions  of  tort,  or  trtfpafs,  from 
the  nature  of  the  fuits,  the  damages  laid  in  the  declaration^. af- 
ford the  only  pradicable  teft  of  the  value  of  the  controverftr. 

Enquiring,  therefore,  what  was  in  difpute  in  the  prefent  ca(e, 
we  find,  thaf  the  a£bion  was  brought  on  a  bond,  with  a  condi- 
tion for  performing  two  adf,  and  the  non-performance  of  both 
afts  conftitutes  the  breach  affigned.  The  record  is  diftorted  by 
great  irregularities;  but  every  partof  the  pleadings,  verdlft, 
and  Judgment,  that  is  not  conformable  to  the  common  law,  I 
reje^  as  not  belonging  to  the  cafe,  which  is  neither  founded  on 
the  fbtute  of  8  &  9  ^.  3.  c,  la  nor  on  the  zSt  of  the  Aflembly 
of  f^rginia.  Confidered,  therefore,  as  ana^on  at  common  law, 
the  penalty  is  forfeited  on  the  non- performance  of  either  of  the 
2L£tSj  which  are  the  fubjed  of  the  condition.  The  judgment  of 
the  Court  is  rendered  for  that  penalty;  and  though  it  is  ftated^ 
that  the  judgment  (hall  be  difcharged,  on  payment  of  a  fmaller 
fum^  fucn  a  llipulation  is  inconfiftent  with  the  nature  of  a  com- 
mon law  j  udgment ;  it  muft  ^  treated  as  mere  furplufage ;  and 
in  this  view  of  the  cafe,  I  am  of  opinion  that  the  Court  has  ju- 
rifdi^ion. 

KjLS WORTH,  Chiff  Jvjiice,  1  will  repeat  and  explain  one 
expreffion,  which  was  ufed  in  deliverine  the  opinion  of  the 
Court,  and  which  feems  to  have  been  miUinderftood. 

It  was  not  intended  to  fay,  that  on  every  fuch  queftion  of  ju*. 
rifdiAion,  the  demand  of  the  Plaintiff*  is  alone  to  be  regarded ; 
but  that  the  value  of  the  thing  put  in  demand  furnifhed  the  rule. 
The  nature  of  the  cafe  muft  certainly  guiMe  the  judgment  of 
the  ^ourt  ^  and  whenever  the  law  makes  a  rule,  that  rule  muft 
be  purfued.  Thus,  in  an  action  of  debt  on  a  bond  for  j^ioo,  the 
principal  and  intereft  are  put  in  demand,  and  the  PlaimiiFcan 
recover  no  more,  though  he  may  lay  his  damages  at  ^lO,ooc. 
The  form  of  the  a£lion,  therefore,  gives  in  that  cafe  ?he.  legal 
rule.  But  in  an  aftion  of  trefpafs,  or  aflault  and  battery,  where 
the.law  prefcribes  no  limitation  as  to  the  amount  to  be  recovcr- 
«J,  and  the  Plaintiff  has  a  right  to  cftimatc  his  damages  at  any 
fum)  the  damage  ftatcd  in  the  dectriration  is  the  l^hing  put  in 
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X79S*      deniand,  and  prcfents  the  only  criterion,  to  which,  from  the  ni- 
i^y<J    turc  of  the  a£lion,  we  can  rcfort  in  fettling  the  queltion  of  ju- 
rifdidion. 

The  propofltion  then  is  Hmply  this :  Where  the  law  gives  no 
rule,  the  demand  of  the  PlaintifF  muft  furnifh  one  ;  but  where 
the  law  gives  the  rub,  the  legal  caufe  of  adion,*  and  not  the 
Plaintiff's  demand,  mu(l  be  regarded. 

The  objeAions  over-ruled,  and 

Judgment  affirmed.* 

'  *  Btfides  ihc  exceptions  above  ftated.  feveral  errors  were  affigned* 
u-htch  had  been  argued  ai  a  former  term,  in  the  abfeoce  of  the  Chief  Jaf- 
{ice.     The  Court,  after  deciding  the  queftion  of  jurifdiftinn,  called  on 

'the  Couiiftl  to  proceed  in  the  argument  on  ihofe  errors  ^  but  E,  Tiigkmsn 
obferved,  that  the  Court  hnd  been  fo  evideutl  j  agaipft  him,  that  he  would 
ROC  prefsthe  fuoje^  further. 


February 


itrfftlMi  CoCRT  of  the  United  Stattt.  409 

1799  ■ 


February  Term,  1 799; 


^^N  the  opening  of  the  Court  a  comnniiSon,  dacsd  the  aodi 
\J  of  December  1798,  was  read,  appointing  Bushrod 
Washingtok,  one  of  the  affoc  e  Judges  of  the  Supreme 
Court  of  the  United  States^  and  he  was  qualified  according; 
to  law* 


Dewhurst  verfus  Coulthard. 

THE  following  ftatement  or  a  cafe  was  prefented  by  Em 
Tilghtnan  to  the  Court,  at  the  inttance  of  the  attorniei 
hx  both  the  parties,  in  the  fuit  in  the  Circuit  Court  of  the 
New-York  Diftri£l>  with  a  requeft,  that  it  oiight  be  consider- 
ed and  decided. 

^7*his  was  an  aAion  commenced  by  Ifaac  Coulthard^  againft 

?9hn  DewhurJI  in  the  Supreme  Court  of  the  State  of  Newr 
ork^  and  was  removed  by  petition  to  the  Circuit  Court  of  the 
United  States  for  the  New-Tork  Diftrid,  agreeably  to  thdfa£t 
of  Congrefs  in  fuch  cafem?de  and  provided,  by  the  Defendant 
he  being  a  citizen  of  the  ftatc  of  Pennfylvania. 

^The  PlaintiPs  adlion  is  profecuted  aeainft  the  above  de- 
fendant, as  the  indorfer  of  a  foreign  bill  of  exchange  drawn  by 
G.  B.  Ewart  of  the  city  and  ftate  of  iiew-Tork^  on  Thomas 
Barnes  of  Baldork  jiesLC  London-  dated  the  tenth  day  of  Januarj^ 
one  thoufand  feven  hundred  and  niuety-two*. 

^  On  the  part  of  the  Defendant,  it  is  admitted  that  at  the  time 
•f  the  making  and  indorfing  faid  bill,  the  faid  John  DewhurJI 
was  a  citi  zen  of,  and  refident  in,  the  city  and  ftate  of  New-fork^ 

G  g  g  and 

•  Thf  apointmenc  of  Mr.  Washington  w«t  in  the  room  oftf.r,  Jnjlur 
Wilson  drrtfafcd.  Mr.  Jupcr  CHAtCy  ^\a*  prevcntcil  by  indirp«iititA 
*o«!l  aiieoduis  ihr  r.«^irr  difring  th^  xv^oJc  o4  the  pcrfc^ii  ^erm« 
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•  7''9»     «nd  that  he  duly  received  notice  of  the  prpteft  of  the  faid  billy 
K^Y^    f^^  non-acceptance  and  non-payment. 

«  Th;it  on  or  a1>out  the  twenty-fifth  day  of  May  one  thoufand 
feven  hundred  and  ninety-two,  the  Defendant  removed  to  the 
city  of  Philarfe/fhia^  in  the  ftate  of  Pem.fyhaniaj  where  he 
has  r?fided  fiice  that  period.  That  (hortly  after  his  removal 
to  Philadelphia^  viz.  on  or  about  the  fc venth  day  of  June^  one 
choufand  feven  hundred  and  ninety-two,  a  commifTion  of  bank- 
ruptcy was  awarded  and  iiTued  forth  a^ainft  him,  in  purfuance 
of  two  certain  a«2s  or  ftatutcs  of  the  Aid  ftate  of  Pennfylvania^ 
the  one  entitled  "  An  a£l  for  the  n  ^ulRtion  of  bankruptcy;'* 
the  other  entitled,  ^An  aA  to  amend  an  adt  entitled,  an  adl  for 
"the  regulation  of  bankruptcy:"  And  in  purfuance  of  which  faid 
ftatutes  the  Defendant  did  actually  deliver,  affign  and  transfer, 
to  the  commiifioners  appointed  under  the  faid  commiffion,  the 
whole  of  his  cfFeias,  as  well  in  the  ftate  of  Pennfylvania  as  elfe- 
whsrc,  which  confifted  principally  of  credits  due  to  the  (aid 
Defendant,  in  the  State  of  itft*tc;-]^ri(.  It  1s  further  admitted, 
that  the  faid  John  Davhurft  in  all  things  complied  with  the 
faid  ftatutes  ofbankruptcy  before  referred  to,  and  that  on  the 
eleventh  of  ^i/j»/?i  one  thoufand  feven  hundred  and  ninety- 
two,  he  obtained  a  certificate  of  bankruptcy  duly  executed. 

**  Upon  the  above  ftate  of  the  cafe,  it  is  fubmitted  to  the  Su- 
preme Court  of  the  United  States,  to  determine,  whether  the 
certificate  ilFutd  under  the  laws  oi  Pennfylvania j  operates  as  a 
difchargc  of  the  faid  debt,  notv/ithftanding  its  being  contraAed 
^  in  another  ftate,  whcri  there  was  no  bankrupt  laws,  and  while 
the  Defendant  was  refidcnt  in  the  faid  ftate  of  Nkw^Totk.  If 
the  court  ftiould  be  of  opinion  that  it  does,  it  is  agreed  that 
judgment  be  entered  far  the  Defendant  j  otherwife  for  the 
Plnrntifl^,  f(ir  eleven  hundred  and  twenty  dollars  damages,  and 
fix  ce.;ts  ccft?." 

T.HB  COURT,  on  the  enfuing  morning,  returned  the 
ft'ite  of  tliecafc,  declaring,  that  they  could  not  take  cognizance 
of  any  fuit.or  controverfy,  which  was  not  brought  before  themf 
by  the  regular  procefs  of  ibe  law. 

Motion  refufeJU 


Ex  parte  Hallo  well. 


M 


^.Jla Howell h^d  been  admittted, originally, as  an  Attof't 
ney  of  this  court;   but  now  Lewis  moved,  that  his 

jMMre 


Supreme  Court  of  the  VniUd  StaUf^  4x1, 

name  fliould  be  taken  from  the  roll  of  attornies^  and  placed  on      I799« 
the  lift  of  counfcllors. 

'I  HE  COURT  di reded  the  transfer  to  be  made;  and  IjAu. 
Hall9Will  W4S  qualified,  de  ntvoy  as  counfellor* 


v^r^ 


Fowler /r  a/,  vs.  Lindsey, // ^/. 
Fowler  £t  a!,  vs.  Miller. 


A     RULE  had  been  originally  obtained  in  thefe  n^ir»tts 
/A    (which  were  depending  in  the  Ciicuir  Couii  fv    the 
Diitrid  of  ConneSficut)  at  the  inftance  of  the  Defendants,  re- 
quiring, the  Plaintiff  Co  (hew  caufc,   why  a  Finin  (hx>uld  net 
be  awarded  to  fummon  a  Jury  from  fome  Diftridi,  oth  r  t^an 
that  of  ConntSlicut  ox  New-York  \  but  it  wr.s  charged,  by  con- 
fent,  into  a  rule  to  (hew  caufe  why  the  adi<^n&  (hould  rot  be' 
removed  by  Certforari  into  the  Supreme  Court,,  as  exclufively 
belonging  to  that  jurifdi£tion.     On  (hewing  caufe,  it  appeared^ 
that  fuits,  in  the  nature  of  EjeAments,  had  been  inftituted  in 
the  Circuit  Court  for  the  Diftriift  of  ConneifUuti  to  recover  a 
traft  of  land,  being  part  of  the  ConniffUut  Gore  which  that 
ftatc  had  granted  to  Andre^u  Ward  and  Jeremiah  Hafi^y^  and 
by  whom  It  had  been  conveyed  to  the  l^laintifFs.     The  De* 
fendants  pleaded  that  ihcy   were  inhabitarits  of  the  State  of 
:New-Tork\  that  thepremifes,  for  which  the  fuits  were  brought^ 
lay  in  the  County  of  Steuheny  in  the  ftate  of  Kexv^Tork  \  and 
that  the  Circuit  Court  for  the  Piftri<a  of  Nem-Y^rk^  or  the 
Courts  of  the  State,  and  no'othcr  Court,  could  take  cognizance 
of  the  aAions.     The  Plaintiffs  replied,  that  the  premifeii  lay  in 
the  State  of  Conne^icut ;  and,  iffuc  bein?  joined,  a  venire  was 
awarded.     On  the  return,  however,  the  defendants  challenged 
the  array,  becaufe  the  Marihall  of  the  Diftrift  of  Conneffkut^^ 
a  refident  and  citizen  ot  that  State,  h?»d  arra^^ed  the  Jury  by 
his  deputy,  who  was,  alfo^  a  citizen  of  C'lf  w/^/Vv^  and  intcrcft- 
ed  as  a  purchafer,  or  claimant,  in  the  Conne^fUut  GMrt\  under 
the  fame  title  as  the  Plaintiffs.    The  Plaintiffs  prayed  oyer  of 
the  record  and  return,  averred  that  the  deputy  Marfhall  was 
not  interefted  in  the  queftion  in  iffue,  and  uemurred  to  the 
challenge  for  beins  double,  and  contrary  to  the  record,  which  ifo&% 
not  (hew  that  the  Jury  was  returned  by  the  deputy  Mar(ball.  The 
Defendants  joined  in  demurrer,     fbe  Court  over-ruled  the 
challenge,  as  it  refpeAed  the  general  intereft  of  the  Marihall 
and  his  deputy,  owing  to  their  being  citizens  of  ConneSlicut ; 
but  allowed  it,  and  quafbed  the  array,  on  account  of  the  par* 
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1799^      tic'Oar  intereft  of  the  deputy,  he  being  interefted  in  the  fame 
tia  t  of  land,  under  colour  of  the  fame  title  as  the  Pl'intifFs. 

The  amended  rule  was  argued,  hy  Lnuis  and  Hofftnan  (the 
Attorney-General  of  New^Tcrk^)  in  fcivor  of  its  being,  n^ade 
ab(olute)  and   by  hillhoufe  e\  Conmfficut  ag2inft*it,  on  the 

Sueftion,  whether  the  fuits  ought  to  He  conQdcred  as  virtually 
ependine  between  the  States  of  ConneSficut  zna  Nnu-TorJ^i 
And  the  following  opinions  were  delivered  by  the  Court,  the 
Chief  Justice,  however,  declining,  on  account  of  the  in- 
tereft of  ConneSficuty  to  take  any  part  in  the  decifioQ,  and 
CpAsa,  and  Ikj^dell,  yi^/?/Vfi,  being. abfent on  account  of 
indifpofition. 

Vv ASHIKGTOK,  j'-ifiu.  The  firft  qucftion  that  occurSf, 
from  the  arguments  on  the  prefcnt  occafion,  refpefls  the  nature 
of  the  riehts,  that  are  contefted  in  the  fuits^,  depending  in  the 
Circuit  Court.  Without  entering, into  a  critical  cxarri nation 
of  the  Confticution  and  laws,  in  relation  to  the  jurifdi^tion  of 
the  Supreme  Court,  1  lay  down  tiie  following  as  a  fafe  rule  : 
That  a  cafe  wl^ich  belongs  to  the  jurirdi£kion  of  the  Supreme 
Court,  on  account  of  the  intereft  that  a  ftate  has  in  the  contro- 
versy, mult  be  a  cafe,  in  which  a  State  is  cither  noit  inally,  or 
fabftantially^  the  party.  It  is  not  fufBcieat,  that  a  State  may 
beconfequentiaily  afFedled;  for,  in  fuch  cafe  (as  where  the 
grants  of  different  States  are  brought  into  litigation)  tKe  Cir- 
cuit Court  has  cUarly  a  jurifdidlion*  And  this  remark  furnifliea 
an  anfwcr  to  the  fuggeftron^,  that  have  been  founded  on  the  re- 
mote intereft  of, the  State,  in  making  reiiibutiontp  her  grantees, 
upon  the  event  of  an  evi£^ion» 

It  is  not  contended  that  he  States  are  nominallv  the  parties ; . 
nor  do  I  think  that  they  can  be  regarded  as  fubiUntially,  the 
parties,  to  the  fuits  :  nay,  it  appears  to  me,  that  they  are  not 
even  interefted,  or  affefL-d.  They  have  a  right  either  to  the 
foil,  or  to  the  jurifdiiSlion.  If  they  have  the  right  of  foil,  they 
maycontcft  it,  atany  time,  in  this  Court,  notwithftanding  a 
decifionin  the  prefcnt  fuits  ;  and  though  they  may  have  psited 
with  the  right  of  foil,  ftill  the  right  of  jurifdi£lion  is  unimpair- 
ed. A  decifion,  as  to  the  former  objedt,  between  individual' 
Citizens,*  can  never  aiffrA  the  right  of  the  State,  as  to  the 
latter  obje£l :  it  is  res  inter  alios  aCfA  For,  fuppofe  the  Jury 
in  fome  cafes  diould  find  in  favor  of  rhe  title  under  ^Vncz-l^ri; 
and,  in  others,  they  fiiould  fi  id  in  favor  of.  the  title  under  Ccn^ 
m^icutj  how  would  this  decide  the  right  of  yjr\(di£kioti  ?  And 
on  what  principle  can  private  citizens,  in  the  litigation  of  their 
private  daims,  be  competent  to  inveftigate,  deten^ine,  and  fix^ 
the  important  righu  of  fovereigniy  i 

Tlifr 
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The  qucfl-ion  of  jurifdiftion  remaining,  therefore,  unaffeAcd  3f799- 
by  the  proceedings  in  thefe  fuits,  is  there  no  other  mode  by 
^hich  it  may  be  tried  ?  I  will  not  fay,  that  a  State  could  fue 
at  hw  for  fuch  an  incorporeal  right,  as  that  of  fovereignty  and 
jurifd:£tion  ;  but  even  if  a  Court  of  law  would  not  afford  t^ 
remedy,  I  can  fee  no  reafon  why  a  remedy  fliould  not  be  obtain- 
ed in  a  Court  of  Equity*  The  State  of  New^Tork  might,  I 
think,  file  a  bill  againft  the  State  of  ConmSticufy  praying  to  be 

Juicted  as  to  the  boundaries  of  the  difputed  territory ;  and  thia 
lourt,  in'order  to  effefiuatejuftice, might  appoint  commiflionert 
to  afcertain  and  report  thofe  boundaries.  There  being  no  re*; 
drefs  at  law,  would  be  a  fufficient  reafon  for  the  interpofition 
of  the  equitable  powers  of  the  Court ;  fince,  it  is  monftrous 
to  talk  of  exifting  rights,  without  applying  correfpondent 
remedies. 

But  as  it  is  propofcd  to  remove  the  fuits  under  confideration 
from  the  Circuit  Court  into  this  Court,  by  writs  of  artlorarii 
;Ia(k  whether  it  has' ever  happened,  in  the  courfe  of  judicial 
proceedings,  that  a  artiorarih^s  ifltied  from  a  fuperior,  to  an 
inferior,  courts  to  remove  a  caufe  merely  from  a  defeA  of  jtk- 
rifdi^ioh  ?  i  do  not  know  that  fuch  a  cafe  could  ever  occur. 
If  the  State  is  really'a  party  to  the  fuit  in  the  inferior  Court,  a 
plea  to  the  jurifdidion  may  be  there  put  in;  or,  perhaps,  with- 
out fuch  a  pica,  this  Court  would  reverfe  the  judgment  on  a 
writ  of  error:  And  if  the  State  is  not  a  party,  there  is  no  pre- 
tence for  the  removal, 

A  cirtiorari^  however,  can  only  iffue,  as  original  procefs,  to 
remove  a  caufe,  and  change  the  venue^  when  the  Superior 
Court  is  fatisfied,  that  a  fair  and  impartial  trial  will  not  other- 
wife  be  obuined  y  and  it  is  fometimes  ufed,  as  auxiliary  procefs, 
where,  for  inftarice,  diminution  of  the  record  isalledged,  on  a 
writ  of  error :  But  in  fuch  cafes,  the  Superior  Court  muft  have 
)urifdidion  of  the  controverfy.  And  as  it  does  not  appear  to 
^e,  that  this  Court  has  exclulive,or  original,  jurifdiAion  of  the 
Atits  in  queftion,  I  am  of  opinion  that  the  rule  muft  be  difcharged* 
PaTerson,  Jujlice.  The  rule  to  (hew  caufe,  why  a  v/- 
nire  (hould  not  be  awarded  to  fummon  ajury.from  fomcdif- 
tri^l,  other  than  that  of  ConmSiicut  or  lyew^T^rky  cannot  be 
fupported.    It  has,  indeed,  been  abandoned.     The  argument 

Proceeds  on  the  ground  of  removing  the  caufe  Into  this  Court, 
s  having  excluitve  jurifdidion  of  it,  becaufe  it  is  a  controver- 
yerfy  between  States.^  The  conftitution  of  the  Untied  States^ 
and  the  a£l  of  Congre^,  although  the  phrafcology  be  fomewhat 
different,  may  be  conilrued  in  perfedt  conformity  with  each 
other.  The  prefent  is  a  controverfy  between  individuals  re- 
fpe^ing  their  right  er  litle  to  a  particular  traft  of  land*  and 

cannot 
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1 7.99*  cannot  be  extended  to  third  parties  or  ftates.  Its  dccifion  will 
\^\^^^  nor  affect  the  State  of  Connedficut  or  Naxf^Tsrki  becaufe  nei-^ 
therof  them  is  before  the  court)  nor  is  it  poiTible  to  brine  ei- 
ther of  them,  as  a  partyi  before  the  Court,  ui  the  prtfent  aSion. 
The  ftate,  as  fuch,  is  not  before  us.  fieftdes,  if  the  caufe  fhould 
be  removed  into  this  Court,  it  would  anfwer  no  purpofe ;  for 
I  am  not  able  to  difcern  by  what  authority,  we  could  chance 
the  venuiy  or  dired  a  iury  to  be  drawn  from  another  DiilriS. 
As  to  this  particular  there  is  nodivolution  of  power  either  by 
the  conftitution  or  law*  The  authority  muil  be  given  ^-^we 
cannot  ufurp  or  take  it. 

^If  the  p^im  of  jurifdiAion  be  raifed  by  the  pleadings,  the 
Circuit  Court  is  competent  to  its  decifion ;  and,  therefore,  the 
caufe  cannot  he  removed  into  this  Court  previnufly  tofuchde- 
cilion.  To  remove  a  caufe  from  one  Court  to  another,  on  the 
allegation  of  the  want  of  jurifdidion,  is  a  novelty  in  judicial 
proceedings.  Would  not  the  certiorari  to.  remove,  be  an  ad« 
xni/Con  of  the  jurifdiSion  below  I 

NeithvTof  the  motions  is  within  the  letter  or  fpirit  of  the 
conftitution  or  law. 

How  f :r  a  fuit  may,  with  effefl,  be  inftituted  in  this  Court 
to  dsciue  the  right  of  jurifdiAioii  between  two  States,  abilrac- 
t:dly  from  th:  right  of  foil,  it  is  not  heceflfary  to  determine. 
The  queilioii  is  a  great  one ;  but  not  before  us. 

I  regret  the  incompeteiicy  of  this  Court  to  give  the  aid  pray- 
ed for.  No  prejudice  or  paffion,  vkhether  of  a  (late  or  per- 
gonal nature,  ihould  infinuate  itfejf  in  theadminiftrationof  juf- 
tice.  Jurymen,  efpecially,  (hould  be  above  all  prejudice,  all 
paffion,  and  ail  intereffin  the  matter  to  be  determined.  But  it 
is  the  duty  of  judges  to  declare,  and  not  to  make  the  law. 

Cu(HlNG,  Jyjfici.  Thefe  tnotions  are  10  be  determined, 
rather  by  th^  conititution  and  the  laws  made  under  it,  thatx 
by  any  remote  analogies  drawn  from  Engliih  practice. 

Both  by  the  conditution  and  the  judicial  ad,  the  Supreme 
Court  has  original  iurifdidion,  where  a  State  is  a  party.  In 
this  cafe,  the  btate  does  not  appear  to  be  a  party,  by  any  thing 
on  the  record.  It  is  a  controverfy  or  fuit  between  private  citt- 
.  «ens  only;  an  adion  of  ejeiflment,  in  which  the  defendant 
pleads  to  the  jurifJidion,  that  the  land  lies  in  the  State  of  Nnu- 
IVi,  and  iflfue  is  taken  on  that  fad. 

Whether  the  land  lies  in  Nnu-Tori  or  Cdnnefficutydoes  not 
aj>pcar  toaffed  the.  right  or  title  to  the  land  in  queftioju  The 
nsht  of  jurifdidion  and  the  right  of  foil  may  depend  on  very 
ditferenc  wordfr,  charters^  and  foundations.  A  decifion  of  that 
iflfue,  can  only  determine  the  controverfy  as  between  the  pri- 
vate citixenSy  wbp  are  parties  to  the  fuit,  and  the  eyent,  only 

give 


SfJPltftMK  COUKT  of  the  Vnltid  States.  415 

give  the  land  to  the  Plaintiff  or  Defendant ;  but  could  have  jo      1799* 
coi  trouling  influence  over  the  line  of  jurifdidion ;  with  re-  \.^v^^ 
fpe£l  to  which,  if  either  State  has  a  conteft  with  ttie  other,  or 
with  individuals,  the  State  has  its  remedy,  I  fuppofc,  under  the 
conftitution  and  the  laws,  by  proper  application,  bu^  not  in  this 
wav;  for  (he  is  not  a  party  to  the  fuits. 

If  an  individual  will  put  the  event  of  his  caufe  in  a  plea  of 
this  kind,  on  a  fa£l,  which  is  not  effential  to  his  right}  I  can- 
not think,  it  can  prejudice  the  ri^ht  of  jurifdiflioii  appertain- 
Uig  to  a  State. 

I  agree  with  the  reft  of  the  Court»  that  neither  of  the  mo- 
tions can  be  granted. 

By  the  Court  :    Let  the  rule  be  difcharged. 


Clarke  verfus  Russel* 


IN  Error  from  the  Circuit  Court,  for  theDiftri£t  of  Rhodi'- 
Ifland.  On  the  return  of  the  Record,  it  appeared  that  % 
declaration,  containing  the  following  Count,  had  been  filed  in 
an  aAion  brought  by  "  Nathaniel  Rujfel  of  Charlefton^  in  the 
Diftri£l  of  Zoutb'Carblinay  merchant  and  citizen  of  the  State 
of  South' Carolina^  againft  ^ohn  Innes  Clarke  of  Providence^ 
in  the  County  of  Providence  and  Diflrid  of  Rhode-JJland^ 
merchant  and  citizen  of  the -State  of  RhoderUlandiZna  fur- 
viving  partner  of  the  company  of  Jofeph  Nightingale^  now 
deceafed,  and  the  (aid  John  Innes  Clarkey  heretofore  doing  bu» 
finefs  under  the  firm  of  Clarte  apd  Nightingale.** 

ift  Qfiint.  **  That  the  hid  John  Innes  Clarke  and  jofeph 
<<  NightingalcyXhtn  in  full  life,  on  the  loth  dajr  or\farch  1796, 
•*  at  the  Diftridl  of  Rhode-Ifland^  in  confideration  that  the 
^  Plaintiff  would  at  the  fpecial  inftance  aild  requeft  of  the 
««  faid.3^^^^  and  John  Innesy  indorfe  feven  feveral  fettsof 
^  bills  ot  Exchange,  of  the  date,  tenor,  and  defcription  as  fet 
<*  forth  in  the  annexed  fchedule,  drawn  by  a  certain  Jonathan 
^  Rujfely  who  was  agent  and  partner  in  that  particular  of 
**  the  company  of  Robert  Murray  and  company,  of  New^ 
«  Torky  iri  the  Diftrift  of  New-Tork^  on  themfelves  aflumed, 
^(  and  to  the  Plaintiff  fiaithfully  promifed,  that  if  the  faid  bills 
^  (hould  not  be  paid  by  the.perfon  on  whom  the  ffme  were 
«  drawn,  and  the  Plaintiff,  in  confequence  of  fuch  endorfe** 
^  ment  fliould  be  obliged  to  pay  the  fume  bills,  with  dam^es^ 
"  cofts,  and  intercft  fhcrcon,  they  thf  faid  Jojepb  and  JohH 
«*  Innes  would  well  and  truly  pay  to  the  Plaintiff  the  amount 
^  of  the  faid  bills,  damages,  and  coils,  and  intereft,  if  the  Draw- 
er 
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t799*  ^  er  of  faid  bills  did  not  pay  the  fame  to  the  faid  Plaintiff* 
^Y^  ><  And  the  faid  Plaintift  in  fadt  faith  that  in  confideration  of, 
^  and  trufting  to^  the  faid  aflumption  and  promife,hedid  indorfQ 
«<  the  faid  bills  :  and  the  faid  Plaintiff  further  in  hSt  faith  that 
^  the .  perfon,  on  whom  the  faid  bills  were  drawn,  did  not  ac- 
«<  cept,or  pay  the  faid  bills,  but  that  the  faid  bills  were^  in  due 
•*  form  of*laV^  protefted  for  non-payment,  of  which  non-pay- 
^  ment  and  proteft,  notice  was  given  in  due  forni  of  law  to  the 
^  drawer  thereof,  and  alfo  to  the  Plaintiff,  to  wit,  on  the  I3:h 
«  day  of  September,  )796,at  faidDiflrift  of  Rh^di-IJland^by 
^  reaibn  whereof,  in  confequence  of  faid  indorfement,  the 
*^  -Plaintiff  was  obliged  topay  the  faid  bills  with  damages,  coih 
^  and  intcreit  thereon^  amountine  to  ^.4744,  I3>  {•.fterlingr 
**  money  of  Great  Britain^  euual  in  v;ilue  to  20*338  dollars 
^  and  52  cents,  and  aAually  did  pay  the  fum  of  money  la(t 
^  mentioned,  in  difcharge  of  the  faid  bills,  before  the  com- 
<<  mencement  of  this  fuit,  to  wit^  on  the  laid  I3ch  day  of  Sep- 
^  terrber,  1796,  at  the  Driftri£l  of  Rhode^ IJland^  aforefaid,of 
*<  which  the  drawer  of  the  faid  bills,  on  the  day,  and  year,  and 
^  at  the  Diftri^  lail  atorefaid  had  notice,  and  thf  CM,  drawer 
«*  was  dien,  and  there  requefted  by  the  Plaintiff  to  pav  to 
•*  him  the  fum  of  money  laft  aforefaid,  which  he-  the  laid  draw- 
«  er,  refufed  to  do,  of  all  which  the  faid  Jofeph^ni  John  hnet^ 
^  afterwards,'  to  wit,  on  the  day  and  year  laft  aforefaid,  at  the 
**  Diflri£l  aforefaid,  had  notice.     Nevtrthelefs^  t^c.** 

The  Defendant  i^\czAcA' non  ajfumffit  \  and  thereupon  iffue 
was  Joined/  On  the  triil  the  Jury  found  for  the  Plaintiff  oa 
the  iirft  CouQt,  with  32,839  dollars  and  80  cents  damages ;  and 
for  the  Defendant  on  ail  the  other  Counts  in  the  declaration* 
On  this  verdiA  judgment  was  rendered;  but  the  Defendant 
having  filed  a  bill  of  exceptions,  brought  the  prefent  Writ  of 
Error.  The  bill  of  exceptions  was  founded  on  the  following 
reafons,  which  it  fet  forth  at  large : 

ifl.  That  upon  the  trial  of  the  iffue  "  the  Counfel  learned 
*^  in  the  law  for  the  faid  Nathaniel  Rujfel  to  maintain  and 
**  prove  the  faid  iffue,  ofl^red  in  evidence  the  aforefaid  foreign 
**  bills  of  exchange,  with  prptefts  for  non-payment,  but  with- 
•*  out  any  protefts  for  non*accepunce  of  the  Cime,  or  of  ant 
•«  of  them/*  ^ 

ad.  That  *<  the  faid  Counfel  alfo  contended,  and  infifted  be- 

fore  the  Jury,  that  two  letters  of  Clarke  and  Nightingale^ 
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»  Murray  £^  Co.  would  fully  Comply  with  any  contrails  or  en-      I79Q» 
"  gagemerits  they  mkhtmake  wilTi  the  Plaintiiffl  V.^V%i/ 

3d.  That  *^  the  faid  counfel  alfo  contended  and  infift.cd  be* 
^  before  the  Jury,  that  parol  teftimony  is  allowable  by  law  to 
^  explain  faid  written  promife,  or  engagement,  exprl^fled  in 
*«  faid  letters." 

^^  But  the  counfel  for  the  faid  John  Innh  Clanij  before  faid 
^  court  didobje<^Againft  faid  bills. of  exchange,  as  evi<]ence  in 
^  faid  cafe,  by  re^fon  that  the  fame^or  any  of  them,  did  not  ai>- 
^  pear  to  have  been  protefted  for  non-acceptance:  And  did 
<^  infift  before  the  Jury,  that  the  faid  letters  did  not  import  any 
"  promife  or  engagement  by  the  faid  Cleri  i**  Nightingaliy  to 
«<  the  Plaintiff  that  the  faid  Robgrt  Murray  ^  Co.  would  fully 
^  CMmplv  with  any  contrad  or  engagements  they  might  make 
**  with  the  Plaintiff:  And  that  the^promife  pr  eh^agem^pt,  by 
**  the  Plaintiff  attempted  to  be  proved  to  be  made  by  the  faid 
^^  Cleri  and  Nightingale  with  the  Plaintiff  iit  the  faid  letters, 
*<  oughtnot  to  be  explained  by  parol  teftimony^  ^hich  had  paf- 
**  fed  to  the  jury  without  obje&ion  thereto  by  the  faid  counfel^ 
^  they  only  objeding  ilfterwards  to  its  applicability  to  the'  laid 
«  written  evidence  of  the  faid  promife  in  the  faid  letters^ 

"  And  ^he  Juftice  who  tried  the  faid  caufe*,  did  then  and 
^  there  deliver  his  opinion  to  the  jury  aforefaid^  that  faid 
^  foreign  bills  of  exch;}nge  ought  to  be  admitted  and  pafs  in  e- 
^  vidence  before  the  faid  jury  m  faid  cafe,  without  any  proteft 
<<  for  non-ACceptance:  And  the  (aid  juftice  did«  aifo,  declare 
^^  and  deliver  his  opinion  to  the  (aid  jury,  that  the  faid  letters 
«  oi  Clerk  &f  Nightingale^  directed  to  the  plaintiff,  and  dated 
**»  the  20lh  and  21ft  days  of  January^  \^^ty  did  import  ah  en- 
**  gagement  nr  promife  by  the  faid  Clerk  ts  Nightingale^  to  the 
«  Plaintiff,  that  the  faid  Robert  Murray  W  Co.  would  fully 
"  comply  with  any  contract  or  engagements  they  might  enter 
'<<  into  with  the  Plaintiff:  And  the  (aid  Juftice  did  then  ana 
*'  there  declare  that  the  faid  written  promife,  by  the  Plaintiff 
**  atf^mpred  to  \y ,  proved  with  him  by  the  faid  Clerk  &r  Nights 
**  ingatey  by  faid'letter^  of  acth  and  atft  January^  1 796,  to 
"  have  been  made,  might  be  explained  by  parol  teftimony/* 

The  letters,  on  which  the  aftion  was  founded,  were  expref* 
fed  in  the  following  words : 


Hhh  Providenci 

•  The  canfewas  tnedhjjudgt  Cosh? no,  buf  the  Diftri^ Judge Buowif 
tiavliig  been  originalljof  covnfel  for  (he  Defendant,  did  not  lie* 
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1799,  Providence^  oath  January^  ^796* 

Nathaniel  RussEtty  Esq. 

DEAR  SIR^ 

OUR  friends  MeflVs.  Robert  Murray  tS  Co.  merchants  in 
NeW'Torky  having  deterrriined  to  enter  largely  into  thtf 
purchafe  of  rice  and  other  articles  of  your  produce  in  Charlef* 
ton,  but  being  entire  ftrangers  there,  they  have  applied  to  us 
for  letters  of  introduftion  to  our  friends.  In  confequence  of 
which,  we  do  ourfelves  the  pleafure  of  introducing  them  to 
your  correfpondence,  as  a  houfe,  on  whofe  integrity  and  punc- 
tuality the  utmoft  dependance  may  be  placed.  They  will  write 
you  tne  nature  of  their  intentions,  and  you  may  be  aflured  of 
cheir^convplying  fully  with  any  contrads  or  engagements  thev 
may  enter  into  with  you.  The  friendihip  we  have  for  thefc 
gentlemen  induces  us  to  wifli  you  will  render  them  every  fer* 
vice  in  your  power,  at  the  fame  time  we  flatter  ourfelves  thit 
correfpondence  will  prove  a  mutual  benefit. 

We  are,  with  Sentiments  of  efteeo^ 
Dear  Sir, 
Your  moft  Obedient  Servants^ 
CLERK  &  NIGHTINGALE. 


Providence^  2ift  January^  1796. 
Nathaniel  RussELt,  Esq. 

DE^R  SIR, 

WE  wrote  you  yefterday  a  letter  of  recommendation  in 
favor  of  Melfrs,  Robert  Murray^  W  Co.  We  hivc 
now  to  requeft  that  you  will  endeavour  to  render  them 
every  affiftance  in  your  power  Alfo.  that  you  will  imme- 
diately on  the  receipt  of  this  veft  the  whdie  of  what  funds  yon 
have  of  ours,  in  your  hands,  in  rice,  on  the  beft  t^rms  you 
can*  If  you  are  not  in  ca(h,  for  the  fples  of  china  and  nan- 
keens, perhaps  you.may  be  able  to  raife  the  money  from  the 
b^nk  till  due,  oc*  purchafe  the  rice  upon  a  credit  till  fuch  time 
as  ycE  arc  to  be  t  n  cafli  for  them.  The  truth  is  we  expeA  rice 
willrtfei  and  W4  want  to  improve  the  amount  of  what  property 


^VPRBMB  Court  of  the  United  States.  419 

we  can  mufter  in  Charlejton^  vcfted  in  that  article  at  current      1799. 
price.     Our  Mr.  Nighttngale  h  now  at  Newport^  where  it  it    U*y^ 
probable  we  (hall  write  you  on  the  fubje<^. 

We  are,  &c. 

CLERK  &  NIGHTINGALE. 

It  appeared  upon  the  record,  that  tFllHam  AP  Whaun^  being 
examined  as  a  witnefs  under  a  commiffion,  teftified,  among 
other  things,  that  in  a  converfation  with  Jyfeph  Nightingale^ 
the  deceafed  pariner,  after  the  bills  of  exchange  had  been  pro- 
tefted,  yofeph  Nightingale  declared  to  the  deponent,  that  **  there 
♦*  coulclbe  no  doubt  but  that  the  Defendants,  Clerk  and  Night-* 
^  ingale^  muft  fee  the  Plaintiff,  Nathaniel  Riiffel^  fecured.'*  But 
the  Defendant  applied  to  put  off  the  caufe  in  the  Court  below, 
on  account  of  the  abfence  of  a  material  witnefs,  and  filed  an 
affidavit  ftating,  that "  h^  believed  the  witnefs  would  teftify, 
**  that  he  was  prefent  at  tite  converfation  mentioned  iq  li^.  M* 
^  lVhaun*s  examination,  upon  the  requeft  of  Nightingale :  but 
^  nothing  of  the  import  fu^gefted  by  M^  Whaun  then  paffcd/' 
The  Court  declared,  that  the  caufe  (hould  W  continued  on  this 
application,  unlefsthe  Plaintiff  agreed  that  the  fa£l  alledged  irt 
the  Defendant's  affidavit,,  (hould  be  conftdered  upon  the  trial  as 
proved,  to  every  purpofe,  which  it  couM  effeft,  were  the  wit- 
nefs prefent^  and  the  agreement  was  accordingly  entered  into. 

The  general  errors  being  affigned,  and  iffue  being  joined  on 
the  plea  in  nullo  eft  erratum^  the  caufe  was  argued  by  Leey  the 
Attorney  General,  Howell  {of  Rhode-IJland)  and  Ingerfoll^  for 
the  Plaintiff  in  error;  and  by  E.  Tilghman^' Dexter  [of  Majfa-' 
chufitts)  and  Rohbins  {of  Rhode- IJland)  for  the  Defendant  in 
error.* 

For  the  PlaintJF  in  error,  the  following  points  were  urged, 
and  fupported  by  the  correfpondi«g  authori  :ies  >— ift.  That  the- 
bills  of  exchange  mentioned  in  the.  declaration,  were  laid  before 
the  Jury,  without  a  proteft  for  non-acceptance,,  or  any  proof 

that 

•  On  opening  the  caft,  Howell  obfcrved,  that  it  was  ne coflUry,  he  ^rt^ 
filmed,  to  call  on  the  Judge,  who  prefidedat  the  trials  to  ackuowledgt 
hit  feai  affixed  to  the  bill  of  exceptions* 

Ellsworth,  Chief  Jyftice.  The  bill  of  exceptions  is  part  of  the  recorcL 
and  come*  up  with  It.  For  that  reafon,  the  acknowledgment  of  the 
Jud:>c*s  feal  is  unneceflary.  But  if  the  bill  of  exemptions  had  not  bee» 
ticked  to  the  record,  fnch  an  ackno>vledgment  mightl'Ave  beea.  profa;# 

Sec Bli/.n.  p.  31 7,319. 
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I3t99^     that  they  were  fo  protefted-t     Lov.  on  Bill.  176.  BulL  M  K 

i^-Y^    ^73.  I  i.  ^ep.  167.  Ztfv.  8 1.  3.  B7C.  Abr.  613.  2  iG?ffr^.  Univ. 

Ace.  363.  /Ji.//.  M  P.  170.  Irtfv.  81.  76. 7.  10  5/^/.  tf/  Ltfrrii 

p,         i;l  «?/.  tf/  Zr.   106.  5  Burr.  2671.  a.  8.  Mod.  80.  i  S^yZf. 

131.  JC/rf.  137.  140.  ifl.  2  T.  Rep.  713. 

2nd,  That  the  Court  below,gave  ic  in  charge  to  the  Jury^  that 
the  letters  written  by  Qerk  and  Nightingaliy  amounted  to  a 
guarantee  of  any  engagement,  into  which  Robert  Murray  (^  Co. 
might  cn:er  v/ith  the  Plaintiff:  whereat  the  letters  did  not  im- 
port fuch  a  guarantee ;  there  was  no  other  written  evidence  of 
it  before  the  Jury ;  and  a  collateral  undertaking  to  pay  the  debt 
of  another,  mtift  be*  in  writing  agrceabiy  to  the  Erjrlifli  Statute 
of  Fra.tdf,  (29.  Car.  2.  c.  3.)  which  is  in  force  in  Rhode- IJland. 
Cowp.  227.  For  any  miftake  of  a  Judge,  in  his  diredions  or 
decifionf.  upon  a  trial,  a  bill  of  exceptions  may  be  tendered. 
3  BL  C  372.  Reg.  Bre.  28a.  2  Inji.  287.  Even  before  the  fta- 
tlite  of  :Frauds,  if  any  concra<5l  was  made  in  writing,  the  wri- 
ting mu(l  be  produce^  ^  and  its  contents  could  not  be  proved 
by  parol  teftimony,  on  the  general  pfin'ciple,  that  the  beft  evi- 
dence of  which  the  cafe  is  fuTccptible,  muft  be  given.  Efp.  780. 
.  J.  But  fince  the  ftatute,  a  promife,  like  the  one  now  alledged, 
can  only  be  made  in  writing.  3  lVoodes^.\io.  i.  2.4.BI.  Com.  13^ 
The  Jctters  do  not  contain  evidence  ot  fuch  a  promife.  1  hey 
arc  not  in  fdrm,.  letters  of  credft,  which  arc  a  fpecies  of  bills 
of  exchange,  are  alwayjt  confined  to  money  tranfaflioris,  and 
invariably  include  a  dircft  and  pofitive  undertpking  to  repay 
the  ni'mey,  which  (hall  b^  advanced.  Bitixocs.  L.  M.  447.  8.  Ja^ 
cob's  L.  D.  ^^Letters  of  credit.'*  Martin  81,  2.  And,  in  hjb- 
ftance,  the  Utters  a  e  nothing  morb  than  letters  of  friendly  in- 
trodu^on.  The  Court  andoiot  the  Jury  arato  conftrue  all 
deeds  and  written  inflru.ments.  I  T.  Rep.  172.  If  when  an 
opinion  is  declared  of  the  folvcncy  of  their  friends,  there  had 
been  any  deccptio)^,  an  aAion  in  the  nature  of  deceit  would  lie; 
3  T.  R,ep.  51.  PcakeU  N.  P.  2^6.  j  but  there  is  no  fuch  imputa- 

tipn, 

f  On  Howe/Pi  ftatiHR  ibis  point,  the  Chikf  Justice  remarked,  that  it 
M'As  proper  to  aoprifc  the  counfel,  ttiat  in  ih^cafe  of  Bro^unvt.  2tarry^airf, 
365.  the  fame  ^eftion  had  been  agitated  and  decided:  but  /Tin^vy  repre- 
fencing,  that  be  thoagbt  there  was  a  diftin^ion  between  the  ^afe  of 
Brotvn  vs.  Bnrry^  where  the  Indorfeelue^  Mtf  /^^«ti>f^  of  a  bill  ;  and  the 
prefcnt  cafe,  where  the  ludorfee  Cues  the  Jvii^rfer^  Xhi  Court  .declared 
they  were  willing  to  hear  the  argument,  though  the  difiindioi)  did  not 
ftrike  tlrem  as  material.  llo-wtU  then  endeavoured  to  fupport  the  dif- 
tinAion,on  the  ground,  that  a  Drawer  naay  not  be  injnred  by  the  non .ac- 
ceptance, as  in  the  caf<.  of  his  not  having  atfris  iniheliaudsof  the  Drawee,^ 
but  that  an  ludorfer  could  not  be  in  that  predicameiit,  as  a  fecond  Indor- 
^er  might  refort  to  the  firft,  and  every  Indorfcr  may  refort  to  the  Drawer 
\\^  ih^t  i^oo-acceptance  of  the  Drawee.  •  Lw.  on  Bii/t.  176. 
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tion  here,  and  the  words  do  not  import  a  promife.  i  Fin,  Ahr.  1799. 
261.  I  Roll.  Ahr.  bNoy.  11.  2  Com,  Rep.  558.  Cafe  %yj  Nor  v^^'W' 
is  there  any  equity  againft  the  Plaintiff  in  error;  for,  the  obli- 
gation of  a  furety  is  always  ftriftly  conftrucd  according  to  the 
fetter  of  his  engagement.  2  T.  Rep.  266.  366.  Telv.  40. 1.  Peakel$ 
N.  P.  2a6.  ^'.  Rep.  290.  Bcfiiics,  notice  ought  to  have 
been  given  by  Rujfel  to  Clerk  and  Nightingale^  if  he  made 
any  advances  oi)  account  of  the  letters ;  and  the  mere  finding 
of  the  ajfumpfit  will  not  let  in  a  prefumption  that  fuch  a  notice 
was  given.  Afarius  85.  E/p,  290.  442.  The  firft  Count  is  a 
fpecial Count,  and  mult  be  proved  as  it  is  laid;  Doug.  24.  But 
as  thofe  letters  would  apply  as  well  to  any  other  fpeculation,  as 
to  the  indorfementof  the  bills  of  exchange,  the  f[)ecial  Connt  is 
no  notWe  0/  the  contraft  eiven  in  evidence/  The  Plaintiff 
ihould  have  dated  in  the  declaration  all  the  inducements,  (hould 
have  fet  forth  the  letters,  fliould  have  averred,  that  Ruffel  was 
the  agent  of  Clerk  and  Nightingale^  and  that  in  coiliideration 
of  their  requeft,  the  hills  had  been  indorfed.  But  the  declara- 
tion does  not  even  aver,  that  they  ever  made  the  requeft,  in  con- 
fideration  of  which  the  bills  v/ere  indorfed,  Dougs  659. 

3d.  That  the  promife  ^Hedged  to  be  made  in  the  letters  of 
Clerk  and  NigltingaUy  ought  not  to  have  been  explained  by, 
parol  teftimony :  for  fuch  teftimony  is  not  adn^.iflible  to  explain  a 
deed, or  any  written  inftrument.*  2  Bi  Rep.  124Q  T  Efp.  780.  3^ 
IVil.  275.  Ca.  temp.  Talb.  2\0*  3^  T.  Rep.  474.  6  T.  Rep.  bTU 
X>oug.  24.  2  Roll*  Ahr.  276.  I  Aik.  1 3.  Pow.  Cont.  277.  290. 
New  Annual  Regifter  1795.  Day  vs.  Barker  et  al.  Pow.  Cont. 
373.  I  P.  JVm.  618.  Pnu.  Mort.  6 1.  Pow.  Cont.  431.2  Ath 
384.  I  Br.  Ch'go.  Gilby  L.  of  E.  5.  6.  ri2.  3  Woodes.  327.  8. 
I  Hr.  Ch.C^.  93.  4.  2  Bl.  Rep.  1249.  1250.  I  T.  Rep.  180. 1-2. 
Bull.  N.  P.  269*  280.  Telv^  40.  2  Kez.  56.  232. 

Pop  the  Defendant  in  error,  it  was  aiifArered, — ift.  That 
there  was  no  neceflity  to  produce,  or  to  prove,  a  protcft  for  non- 
acceptance  of  the  bills  of  exchange.     3  Dall.  Rep.'^bS't  344. 

2nd.  That  even  admitting  the  letters  of, Clerk  5  Nightin^ 

golf     • 

*  Ellsworth^  Chief  Jufi ice.  On  this  paint,  I  would  >vl/h  to  fee  any 
authorities  that  diftinguiHi  bctvieen  folcmn  iaIlriHnrnts,  and  loor«?  com- 
mc-'ci.J  memoranda..  There  is  fecmin;j1y  a  Hiftindion  in  principle; 
though  I  do  nor  recolleft,  that  it  is  exprcfsiy  recognized  by  any  vrriter  o« 
the  law.  I  will,  for  in(l;ince,  ftate  this  cafe ;  — A  and  B  being  at  a  whaif, 
the  former  fayi  to  the  latter,  •♦!  will  fell  you  my  fhip  John."  .  B  artcs  an 
hour  10  ihink  of  the  projiofition  ;  goes  home  ;  and  /horily  after  fends  a  . 
note  to  A  in  ihefe  words—**!  will  take  your  /hip  JohA :"  May  not  the 
party  go  beyond  the  note,  to  e;tp.iain,hy  rxifting  circumftane^t,  the  word 
//<</,  which,  according  to  exiding  circumftances,  will  equally  embrace 
a  puichafe,  a  charter-party,  and  a  capture  ?  This  exemplification  will 
iVrvc  to  convey  my  general  idea;  and  it,  evidrnily,  includes  many  Car* 
es&f  daily  occU'iencc  in  ffo.  ^  Dcrcial  tranfaftionf  •  ■» 
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<7QQ  g^^^  ^^  ^^  P^i^  ^^  ^^^  record  (which,  however,  was  conteffec}) 
the  decifion  of  the  court  below  was  right;  for,  on  a  juft  conn 
ftruAion  of  iheir  contents,  they  import  a  promife,  or  guaran- 
tee; and  the  t^ms  of  the  letters  ought  to  be  taken  oioft  ftrmg- 
ly  againft  the  writer,     i  Bac.  4br.  i68.     a  71  'Rep.  366. 

3H.  That  the  parol  evidtnct  at  the  trial  was  properly  admit- 
ted. The  bill  of  exceptions  ftates,  that  the  evidence  pafled  to 
.the  jury  without  exception,  the  counfel  only  objeAing,  after- 
wards, to  its  applicability.  Where  objectionable  evidence  is 
giver,  and  not  objeAcd  to,  but  adrritted  by  the  Defendant's 
counfel,  it  is  no  ground  for  a  bill  of  exceptions*  The  applica- 
bility of  the  evidence  to  the  letters,  was  a  matter  of  iiJSi  for 
thj  Jury,  not  the  court,  to  determine;  and  on  that  point  the 
court  fald  nothing,  though  they  were  of  opinion,  that  the  writ-P 
ten  pron/ife  might  be  explained  by  parol  teftimony.  What  the 
teftimony  was,'  does  not  appear:  *  nor  does  it  appear  that  the 

Court 

^  }**V^M  ^^*  proceeding,,  in  the  conrfe  of  his  trgumeat,  to  remark 
Upon  the  teftimony  of  M*/r«fii<g4,  'nit  wai ftoppcd  by  theCBiFr  JusticIj;^ 
who  rrferre»l  it  to  the  Court  to  decide,  whether  that  teftimony  could  be 
taken  'nio  confideratioii  in  the  difcui&on  of  the  prefent  bill  of  excep- 
tion <  ? 

WAtHiNGTCN,  yvjiice.  It  has  been  contended,  on  the  one  hand,, 
that  eien  the  iettert,Hhich  are  thefound;itioDof  theaftion,  do  notmake. 
•  part  of  the  record ;  but,  it  hi»s  been  anfvk-ered,  that  they  are  embraced 
by  e^prefs  words  of  reference  contained  in  the  bill  of  exceptions.  I 
«i1l  not  preclude  myfelf,  at  th:s  ftage  of  the  argument,  from  |riving  a 
fiir.'her  confideration  to  that  point:  but  ii  appears  to  me,  that  although 
M'Waugh's  teftimony  might  be  deemed  a  prrt  of  the  record  ;  yei,  as  it 
is  not  ftatcd,  nor  even  referred  to,  in  the  hill  of  exceptions,  we,  cannot 
prefume  that  it  was  the  evidence  obje^ed.  to  :  and,  therefore,  muft  ex- 
clude it  from  the  prefent  difcuilion^  which  arifes  on  the  bill  of  except* 
tions. 

pATCRsoN  Jufict^  It  was  obje^^ed  in  the  Court  below,  that  parol 
teftir*oiiy  luid  pafled  to  the  jury,  to  explain  the  written  contra^,  on 
Trhich  the  aCMon  was  founded  ;  and  M'WaUj^h^s  teftimony  goesdircAly 
to  thAt  point.  Ciinfidering,  therefore, all  the  papers  returned  with  the  writ 
cif  error,  as  form:iic>  a  oarr  of  the  record,!  think  it  ought  to  be  taken  iDt% 
luew  on  Che  pre(Jent  o-  cafion. 

IftBDELL,  Ji^ict*  1  do  not. chink  that  in -arguing  this  bill  of  txctp^ 
tions,  the  depnfition  of  M'Waugh  ought  to  be  rbi;ardcd.  The  reference 
to  the  Utters  of  X?1erk  and  Nightingale,  is  fnfficiently  dln-^  to  render 
them  part  of  the  record  ;  but  when  the  bill  of  exceptions  fpeaks  of  the 
parol  teftimony,  it  does  not  ftate  what  was  its  import,  nor  does  it  any 
whtre  appear,  that  the  ^epoptiou  of  M'Waugh  was  the  fubjeft  of  ob-» 
jeAion. 

CtrtRiffo,  Juflitf,  The  clerk  of  the  inferior  court  has  certified  the  re* 
coro  atid  tha*  it  contains  the  whole  of  the  proceedings  in  the  caufe,  the 
depofirion  of  M'Waugb  making  a  part.  1  he  bill  of  excemionx  is  tack- 
ed to  the  record;  and,  among  other  things,  ir  contains  an  obje^ion  to  the 
admiflion  of  parol  teftimony,  in  explanation  of  the  written  contra^. 
When,  therefore,  we  find  that  M'Waugh's  teftimony  is  explanatory  of 
abe  letters  of  Clerk  and  Nightingale,  1  am  of  opinsdn^  ^hat  the  reference 

to 
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Court  was  of  opinion,  that  the  promifc  might  be  explained  by  ^799^ 
the  parol  reftimonv,  fpecifically,  whofe  applicability  the  coun-  ^"'V^ 
fcl  denied,  though  the  Jury  have  found  that  it  did  apply.  3 
Salk.  373.  Bull,  rt  Fi  317.  Where  the  parol  teftimony  was 
given,  without  objf:ftion,  how  could  the  court  interfere?  It 
muft  operate  with  the  Jury,  and  the  party  confented  that  it 
Ihould  operate,  by  allowing  that  it  (bould  be  delivered,  with- 
out objection*  It  does  not  appear,  indeed,  that  the  ftatute  of 
frauds  was  inflfted  on;  and,  certainly,  it  is  not  neceifary  to 
ftate  a  written  promife  in  the  declaration.  i  T.  Rep.  451, 
Suit.  N.  P.  279.  a  Jones  158.  Nor  will  the  Court  apply  the 
ftatute  to  the  cafe,  if  the  party  does  not.  ^PeaJte  15.  But 
even  where  the  ftatute  has  been  pleaded,  parol  teftimony  has 
been  attended  to,  in  explanation  of  written  contra£ls.  Siin.  142. 
5.  2.  yent.  361.  E/p.  780.  If,  however,  the  conftruAion  of 
die  letters  is  corre&,  on  the  part  o^  the  Defendant  in  errory 
the  bare  declaration  of  the  Court  below,  that  parol  teftimony 
might  explain  them,  will  not  invalidate  his  right  of  recovery  : 
and  this  Court  will  not  reverfe  a  judgment  rendered  upon  con- 
dufive  evidence,  appearing  on  the  record,  thoueh  improper 
evidence  may  afterwards  have  been  admitted. '  The  general 
rule  is,  that  parol  teftimony  is  admiffible  to  explain,  though 
not  to  contradifl,  a  writing.  Thus,  it  has  been  ^rtmittcd,  in 
confiftence  with  the  writing,  to  fliew  a  confidefation  other 

than 

Sc  fufBcient  to  entitle  the  depolttion  to  be  conQdered^  io  deciding  upon 
tke  bill  of  exceptions. 

Ellsworth^  Ck/ef  Juliet.  The  whole  of  the  record  is  exhibited  in  m 
loofe  and  imperfea  ftate  ;  but  I  am  clear,  chat  ue  ought  oot^to  travel 
Dttt  of  che  bin  of  exceptions  to  find  matter  to  fupport  it.  The'lettert  of 
Clerk  and  Vigbiingair,  though  they  might,  properly,  have  been  infert- 
ed  more  at  large,  are  fo  referre*^  to  by  words,  and  plain  intendment, that 
ive  cannot  doubt  their  being  the  fame^  to  which  the  bill  of  exceptions 
was  applied. 

This  is  not  the  cafe  with  the  depofition  of  M^Waugh.  The  bill  of  ex- 
veptionsdoes  not  exprefsly  refer  to  that  document  ;and  though  it  fpeaks 
generally  of  parol  teftimony,  there  is  nothing  faid,  that  points  more  at 
M^aogh^s  depoiition,  than  at  the  teftimony  of  any  other  witncfs^  or 
number . of  witnefles,  examined  upon  the  trial. 

It  is  raid,  that  thedepoUtion  of  M^Wauj^h  is  a  part  of  the  record  :but 
I  do  not  think  it  would  be  confidercd  fo,  on  principle,  in  MafTachufetts  ; 
mnd  it  is  too  illufory  (iince  all  the  parol  teftimony  is  not  annexed)  to  be 
long  cou;iienaneed  in  pradicc.  There  may  have  been  other  parol  tefti- 
mony to  counterjict  and  invalidate  the  teftimony  ofM'Waugh ;  and  there 
muft,  we  perceive,  have  been  parol  teftinony  on  fome  points  of  faft 
«riliiig  on  the  face  of  the  bills  of  exchange  ihemfelves.  I  think,  therefore,  • 
that  the  depofition  ofMUruMgh^  ought  to  be  excluded  from'  all  confide-* 
ration,  in  arguini;  the  prefeni  bill  of  exeeptions. 

By  TU&  Covet.  The  depofrion  of  ^W/zW^A  is  not  to  ^e  regarded  isi 
die  argumtri  on  the  blU  or  ex«f  ptioni. 
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1799;  than  that,  which  the  deed  itfelf  ^xprefled;  3.  T.  Rep.  474.  t<! 
explriin  a  certificate  of  a  Pauper's  fettlement^  7.  7.  Rep.  609.  2. 
Bt.  Repi  1250.  to  flic  w  whether  a  cellar  was  comprehended 
within  a  Icafe;  I.  T.  Rep.  701.  to  explain  a  Wiilj  2.  f^ex. 
2i6.  and  to  prove  a  miftake  in  an  agreement  i  Fez.  456.  It 
has  been  admitted  to  fliew  declaraxions  at,  and  'fter,  the  writ- 
ing ;  I  Cha.  Ca.  x8o.  I  DalL  Rep.  193.  426^  i  Jtk.  i^^. 
ft  Dall.  Rep.  17 1.  173.  196*  to  afcertain  a  fad  under  a  Will ; 
%  Dall.  Rep.  70.  to  rebut  an  equity ;  to  prove  legacies  aug- 
mented, not  repealed;  I  Bro.  Ch.j^^%.  2.  Br.  Ch.  521.  to 
prove  the  advancement  of  a  fum  of  money  to  be  an  adetnpdoh 
of  a  legacy  i  2  Jtk.  48.  3  Jti.  77.  8.  2  Bro^  Ch.  165.  519. 
do.  21.  2  Fez.  28.  and  to  prove  the  intention  of  the  father,  as 
to  the  mode  of  education,  on  a  devife  of  guardianship.  2  Fez. 
56.  It  is  admitted  in  cafes  of  refulting  trufts ;  and  conllantly 
in  mercantile  contrails.  2  Fez,  331.  In  tine,  the  flatute  fpcaks, 
not  only  of  the  contra£l  being  in  writing,  but  of  fome  note  or 
memorandum  of  the  contraft;  and,  therefore,  any  memoran- 
dunv  in  writing  of  the  intent  of  the  parties  (fuch  as  the  letters 
in  queftion)  will  ferve  to  take  the  cafe  out  of  the  flatute. 

The  opinion  of  the  Court,  after  fome  days  deliberation^  was 
delivered  by  the  Chief  Ju^icc,  .in  the  following  terms, 

Ellsworth,  Chief  Ju/lice.  This  caufc  comes  up  on  a  bill 
of  exce^itions,  on  the  face  of  wh  ch  three  exceptions  appear. 

1.  Firfl,  that  bills  of  exchange,  whic!i  had  been  non-accepted,' 
and  protefted  for  non-payment,  Were  admitted  in  evidence  un^ 
accompanied  by  proujis  for  non-acceptance: 

According  to  a^generai  rule,  laid  down  by  this  Corrt,  in  the 
cafe  of  Barry  and  Brown j  from  Virginia,  ;ind  from  whici)  rule 
there  appear  no  fpecial  circumflances  to  exempt  the  prefent 
cafe,  this  exception  will  not  hold. 

2.  A  further  exception  is,  that  rhe  Judge  in  his  charge  to 
the  Jury,  held,  that  the  two  letters  from  the  Defendants  to  the! 
Plaintiff  below,  of  the  20th  and  21ft  of  January  1796,  which 
were  fet  up  to  prove  an  underuking,  or  guarrantee,  might  bt 
explained  by  parol  tcjlimony  \  of  which  kind  of  tefKmony  fonte 
had  pafTed  to  the  jury,  without  obje£li()rjn,bUk:  for  what  purpofe 
does  not  now  appear,  as  there  were  divers  Counts^  fome  of 
which  parol  teflimony  might  have  fupported. 

The  undertaking  declared  upon,  in  the  Count,  to  which  the 
verdift  applies,  being  for  the  duty  of  another,  it  mufl,  to  fave 
it  from  the  ft.uute  of  frauds,  and  perjuries,  be  in  writing,  and 
wholly  fo.  The  tVvo  letters,  therefore,  which  are  reb'ec*  upon 
as  the  written  agreement,  cannot  be  added  to,  or  varied,  by  pa-* 
rol  teftimony.  Nor  can  they  be  fo  far  explained  by  parol  tefti- 
mon^r,  as  to  afTc^l  their  import,  with  regard  to  the  fuppoH^d 

undertakings 


SuFRBMB  Court  of  the  United  StaUs.  425 

liiukrCakitig.     The  charge  then,  of  the  }udge,  that  ^  thty      1799. 
might  be  cxpTained  by  parol  tcftimony/*  exprefled  as  a  general    K^y^^ 
rule,  and  without  any  qualifications,  or  reftri£lion$,  was  too 
broad ;  and  may  have  mifled  the  jury.  .  On  this  ground  there 
muft  be  a  revcrfal. 

3.  It  is,  therefore,  unnecefHry  to  decide  the  remaining  qucf- 
tion — Whether  the  two  letters  did,  of  themielves,  import  an 
underukins,  or  guarrantee?  It  may  be  proper  to  fuggtil, 
however,  Uiat  a  majority  of  (he  Court,  at  prcfent,  incline  to 
the  opinion  that  they  do  not.^ 

Judgment  revcrfed,  and  a  f^eKire  ii  novo  awarded. 


Sims  Leffeg  verfus  Irvini. 

Error  from  the  Circuit  Court  for  the  PcnnfylvaniaDiftric>. 
An  eie(^nient  being  inftituted  in  the  inferiO;  Court,  by  the  Lei- 
fee  of  Sims  vs.  Irvine  J  the  Jury  found  a  teciat  verdiA,  upon 
which  judgment  was  rendered  for  the  PlainrjiF,  by  confent,  and 
this  writ  of  error  was  brought  to  fettle  the  title.  The  parts 
of  the  fpecial  verdict  material  to  the  points  in  controverfy  were, 
in  fubftance,  as  follows. 

Plaintiff's  Tit^e. 

^  The  Jury  find  that  the  premifes  in  difpute  was  called  Alon- 
tour^s  Ifland,  fituated  in  the  river  Ohio^  on  the  foutb-eaA  fide, 
within  the  original  limits  of  the  Virginia  charter,  granted  in 
1609,  and  within  the  limrts  pf  the  territorial  diftridl  in  difpute 
between  Virginia  and  Pennfylvania,  for  /Iveral  years  prior  to 
the  23c^.  ofScpt.  1780,  when  thofe  (l;ites  entered  into  the  fol- 
lowing cotr.patSl  relative  to  their  boundariei:,  as  it  is  itilei ted  in 
the  Journals  of  the  general  Aflcmbly  of  Pennfylvania  i  and  af- 
terv/ards  ratified  by  a  law  pafTed  the  ift.  of  April,  I784.  2  vol. 
p.  207,  Dallas's  Edit. 

**  Kijhivedy  Th.it  although  the  conditions  annexci)  by  the 
legiflature  of  Firginii:^  to  the  ratification  of  the  boundary  line 
agreed  to  by  the  ccii-fpiflior.ers  of  Pennfylvania  and  Firginiaj 
on  the  thlrry-firft  d,iy  of  Jiagfji^  I779»  '^^^1  ^^"^  to  counte- 
nance fomc  unwarrar. table  claims,  which  may  be  made  under 
the  ftate  of  VirginiayXti  confequence  of  pretended  purthafef,  or 
fettlcmcnts  pending  the  controverfy,  yet  this  ftate,  dctermin- 
inc  to  give  to  the  world  the  moft  unequivocal  proof  of  their  dc» 
fi;c  to  promote  peace  and  harmony  with  a  fiilcr  ftatc^  fo  nccef- 
fary  during  this  great  conteft  againft  the  common  enemy,  do 
agree  to  the  conditions  prooofed  by  the  (late  of  Virginia^  in 
their  rcfolves  of  the  23d  of  June  Itft  j  to  wit,  "  Thst 

I  i  i 

•  I  h»ve  iindfrfteod,  ihai  il»t  CmrV  Ju»iue,  nrU  Cishino  'Jvf..i€m 
vcre  for  the  alHrmativf  ;  anti  l:.k!>rii.,  Fatcrson,  and  WA.SHiiiaA 
♦oif,  Jitjiirn^  wcrt  for  the  i»f;j'iivc.  wrlwcr.  tr.  i/.c  third  qucftiun. 
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'799-  ^  That  the  agreement  made  on  the  thirty-firft  day  of  ^rf- 

^-^V^^  gujiy  1779,  between  James  Madifon  and  Robert  Andrews^  Com- 
miflioiurs  for  the  commonwealth  of  Ptrginia^  and  George  brj* 
an^  John  £wi»gj  and  David  Jlittenhou/ey  Commiffirners  for 
the  commonwealth  of  P<;fij^/i;^i»/tfi  be  ratified  and  finally  con- 
firmed; to  wit,  That  the  line  commonly  called  Mafon^s  zni 
DtxorCs  line,  be  extended  due  weft  five  degrees  of  iongitud6, 
to  be  computed  from  the  river  Delawarey  for  the  foutherrt 
boundary  of  Pennfylvania ;  and  that  a  meridian  line  drawn  from 
the  weftern  extremity  thereof  to  the  northern  limits  of  the  faid 
ftatcs  rcfpcftively,  be  the  weftern  boundary  of  Pcnnfyhanid 
for  ever.  On  condition,  that  the  private  property  and  rights 
of  all  perfons  acquired  U!iJer>  founded  on,  or  recognized  by  the 
bws  of  either  country,  previous  to  the  date  hereof,  be  faved  and 
confirmed  to  them,  although  they  (hould  be  found  to  fail  with- 
in the  other,  an!  that  in  the  dccificn  of  djfputes  thereon,  pre- 
ference (hall  be  given  to  the  elt^.er  or  prior  right,  which  ever  of 
the  faid  ftates  the  fame  (hall  have  been  acquired  under,  ftfch per- 
fons paying,  to  the  ftate  within  whofe  boundary  their  lands  (ball 
be  included,  the  fame  ptirchafe  or  confideration  n^oney,  which 
would  have  been  due  from  them  to  the  ftatc  under  which  they 
claimed  theri^ht ;  and  where  any  fuch  purchafe  or  confideration 
money  hath,  fince  the  declaration  of  American  independence^ 
been  received  by  either  ftate  for  land?,  which,  according  to  the  be- 
fore recited  agreement,  (haH  faH  within  the  territory  of  the  othcr^ 
the  fame  (hall  be  reciprocally  refunded  a|id  repaid  ^  and  that  the 
inhabitantfi  of  the  difputed  territory,  now  Ceded  to  the  ftate  of 
Psnnfyhranicy  (hall  not,  before  the  firft  day  of  Z>/f^^/r  in  the 
prcfcnt  year,  be  fubjeft  to  the  payment  of  any  tax,  nor  at  any 
time  m  the  paynrient  of  arrears  of  taxes  or  impofitions  hereto- 
fore laid  by  either  ftate," 

**  And  we  do  hereby  accept  and  fully  ratify  the  faid  recited 
Condition,  and  the  bounJary4ine  formed  thereupon.** 

•*  R^Jhlvidj  That  the  prefidcnt  and  council  of  this  ftatc  be^ 
■nd  they  are  hereby  empowered  to<nppoint  twocommi/Iionerson 
the  part  cf  thi^  ft;itc,  in  coojnnf^ion  with  commiflioners  to  be 
appi.ipt-d  by  the  fate  of- Firfinia^  to  extend  the  line  common- 
ly •:ai!ctl  M  Jon's  zvADlxonU  line,  fi^re  degrees  of  longitude 
frojTi  r/ehuare  rivrr,  and  from  the  weftern  termination ^ftKc 
line  fo  expended,  to  run  and  mark,  as  foon  as  may  be,a, meridi- 
an Jine  to  the  Ohto  liver,  the  remainder  of  that  line  to  be  run  as 
fo.Mi  a?  the  prefident  and  cour.cil,  taking  into  their  confidera- 
tion the  difpcfitiori  of  the  IrJianSy  fiiall  rinnk  it  prudent.  And 
the  prefident  and  co!:nci1  arc  hereby  authorized  to  cive  to  the 
faid  ccrr.nrjffioncrs  fucii  ifift.'uOiions  in  the  preniiies  as  ther 
/h.i?!  think  St  •* 
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^  *'  The  Jury  find  that  William  Douglas  was  a  field  officer  i«  1799. 
the  fervicc  of  the  king  of  Great-Britain,  in  a  regiment  raifed  ^-^v^*^ 
in  the  colony  of  New- Jerfcy,  who  continued  in  fiTvice  du  ing 
the  war  between  France  and  Great- Britain,  which  terminat  d 
in  1763 ;  and  that  the  faid  king  gave  to  him,  his  heirs  and  af- 
figns  by  proclamation,  a  right  to  5000  acres  of  wafte  and  un- 
appropriated lands  in  ^/pi/r/iTii;  the  part  of  the  proclamation  re- 
lating to  the  gift  being  exprcfltd  in  thefe  words : 

^  And  whereas  we  are  defirous  upon  all  occaficns,  to  teflifjt 
**  our  royal  fenfe  and  approbation  of  the  cordufl  and  bravery 
**  of  the  officers  and  foldiers  of  our' armies,  and  to  reward  the 
^  <l«me,  we  do  hereby  comnand  and  empower  our  governors 
•*  of  our  faid  three' new  c>4<^niv'S,  and  other  rtir  governors  of 
*  our  feveral  provinces  on  the  con:ircnt  of  Norths  America^  10 
f'  erant,  without  fcf*  or  rev.ard  to  fxh  reduced  officers  rs 
**  navin^  fcrved  in  Korth-Jmeru-a^  durine  the  hte  war,  and 
^  are  a^uallv  rcl:dino  there,  and  (h;U  peifonally  apply  for  the 
**  lame;  the  foM<uviig  quanticies  of  l>:nd,  fubjcdt,  at  the  expi- 
*•  ration  of  ten  y*ar5,  to  :h^  fame  quit-rents  #;s  other  lands  are 
**  fuhjcS  to  in  thf  pmu'incc  w?»hin  which  tncy  are  granted,  aa 
•*  alfrt  fubjcft  to  the  iame  conditions  of  cultivaiion  arid  improve- 
^  m.nt :  v:z. 

**  Toeverypcrfonhaving  the  rank  ofa  field  officer, '5000 acres, 

**  To  .Vwry  c?ptain,  3000  acres., 

•*  To  every  fubultern  or  ftaff  officer,  aooo  rcres. 

"  To  every  non-convni  Tson  officer,  %zo  acres. 

*•  To  eveiy  private,  50  acres. 

**  We  do,likewife,  auihcnize  and  require  the  governois  and 
**  commanders  in  chief  of  nl!  our  faid  colonies  upon  the  couti- 
^  ncnt  oi  Norih'^Jmcnca^  to  ^^^rsnt  the  like  quantities  of  land, 
^  ar.d  upon  the  fame  condirionsto  fuch  reduced  officers  of  our 
**  rnvy  of  like  rank,  as  ft  rved  on  board  our  fljips  of  war  in 
•*  Ncrth-  Anurica^  at  the  times  of  the  reduftlon  cf  Louijburgy 
<*  and  ^ebcc  in  the  late  war,  who  Crall  perfcnally  apP^J  ^^ 
^  our  re(pecllve  governors,  for  fuch  grants."* 

"  The  Jury  find  that  the  faid  W .  Dcuglas,  for  a  valuablecon- 
^derationaffigned  on  the  17th.  01  January  1779*  to  Charles Sims^ 
and  his  htirs,  all  his  richt  and  title  to  the  faid  boupty  of  50CO 
acres  of  land ;  that  C  Sms  was  born  in  Virginioy  before  the  year 
1760 ;  that  he  was  an  inhabitant  thereof  fince  his  birth ;  that 
he  is  the  leffor  of  ihc  PJaintiff  and  a  citizen  of  Virginia ;  that 
William  Irvine^  the  Defendant  below,  is  a  citizen  and  inha- 
bitant of  Ptnvfylvania ;  ^^^.d  that  the  lands  mentioned  in  the  de- 
claration exceed  the  value  of  aoco  dollars.'* 

*^  The 

•  The  procivnatiofi  alfo  contains  a  provifion,  prohibiting  \^y  grint  or 
^urchale  of  Jands  occupied  bj  ihc  Indiaos.  Scq  Uic  iinnuai  Rr(;ifter  fv» 
V63. 
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1799.  The  Jury  find,  in  bac  varboy  a  law  of  Virginia  enaAed  io 

V.>^vv^  ^^7  J779>  entitled"  An  Ad^foradjufting  and  fettling  the  titles 
"  of  ckimers  t6  unpatented  lands,  iiiidtr  the  prefent,  and  former 
cc  government,  previous  to  the  eftablilhment  of  the  Common- 
"  wealth's  Land-Officej"  the  material  parts  of  which  law  arc 
exprefled  in  the  following  terms: 

"  An  ASi  for  adiujiing  and  fettling  the  titles  of  claimers^  to  un^ 
patertied  lands  under  tbe  prefent  and  former  Government^  pre- 
vious to  tbe  f/lablijbmentof  the  Commonwealth's  Land^Uffice. 

**  I.  WHEREAS  the  various  and  vague  claims  to  unpa- 
**  tented  lands  under  the  former  and  prefent  Government, 
**  previous  to  the  eftabli(hment  of  the  Commonwealth's  La nd- 
'<  Office,  may  produce  tedious  and  infinite  litigation  and  dif- 
^^  putes,  and  in  the  mean  time  purchafers  would  be  difcourag* 
"  ed  from  taking  up  lands  upon  the  terms  lately  prescribed  by 
•*  law,  whereby  the  fiind  tg  be  raifcd  in  aid  of  the  taxes  for 
"  difcharging  the  public  debt,  would  be  in  a  great  meafure 
**  fruftrated;  and  it  is  juft  and  ncceffary,  as  well  for  the  peace 
**  of  individuals  as  for  the  public  Weal,  that  fomc  certain  rules 
"  (hould  be  eftabliflied  for  fettHng  and  determining  the  rights 
•*  to  fuch  lands,  and  fixing,  the  principles  upon  which  Icjral 
"  and  juft  claimers  fliatl  be  entitled  to  fuc  out  grants;  to  the 
"  end  that  fubf^quent  purchafers  and  adventurers  may  be  cn- 
**  abled  to  proceed  with  greater  certainty  and  fafety:  Be  it  en^ 
"  a£led  by  the  General  Affemhljy  that  all  furvcys  of  wafte  and 
**  unappropriated  land  made  upon  ar>y  or  the  weflern  waters  be- 
**  fore  the  firft  day  of  January^  in  the  year  1778,  and  upon 
"  any  of  the  eaftern  wateis  at  any  time  before  the  end  of  thifs 
"prefent  frflion  of  AffembljS  by  nny  county  furvcyor  com- 
"  miflioned  by  the  mifters  of /?7//mw  and  Adary  college,  z8t^ 
**  ing  in  conformity  to  the  laws  and  rules  of  government  then 
**  in  force,  and  founded  eitiier  upon  charter,  impoitation  rights 
w  dyly  proved  and  certified  according  to  the  ancient  ufage,  as 
**  far  as  relates  to  indented  f<:jvaiits,  and  other  perfons  not  be- 
**  ing  convi£b^,  upon  trcafury  rights  for  money  paid  the  Re- 
"  ceivcr  Gencrnl  duly  authenticated  upon  entries  on  the  wef- 
"  tern  waters,  reprulai  ly  made  before  the  26th  day  of  Oifober^ 
'*  ill  the  year  17^3,  or  on  the  eaftern  waters  at  any  time  before 
"  the  end  of  thi?  prefent  relTion  of  the  Afifcmbly,  with  the  fur- 
^'  veycr  of  the  county  for  tradis  of  land  not  exceeding  four  hun- 
*'  (?red  rxres,  according  to  aft  of  Aficmbly  upon  any  order  of 
••  Council,  or  entry  in  trie  Council  books,  and  maJc  during 
''^  the  time  in  which  it  IVial!  appear  either  from  the  orijjinal  oi* 
-*  any  fuhfequcnt  order,  entry^  or  proceedings  in  the  Council 
"  books,  that  fuchord'rr  or  entrv  remained  in  force,  the  terms 
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•*  of  which  have  been  complied  with,  or  the  time  "for  perform-      1799- 

**  ing  the  fame  unexpired,  or  upon  any  warrant  from  the  Go-  ^K^yy^s^ 

**  vcrnor  for  the  time  being  for  military  fervice,  in  virtu^*  of 

*'  any  proclamation  either  from  the  king  of  Great  Britain  or 

^  any  former  Governor  of  Ftrginh^  ihall  b^,  and  are  hereby 

^declared  good  and  valid;  but  that  all  furveys  of  wafte  and 

«  unpatented  lands  made  by  any  other  pctfon,  or  upon  any 

**  other  pretence  whatfoever,  (hall  be,  and  nre  hereby  declared 

^  null  and  void,  provided  that  all  officers  f>r  f>ldier6.  their  heirs 

•*  or  afligns,  claiming  under  the  late  (iovcrnor  L:p.ivM's*s 

**  pioclamation  of  a  bounty  in  lands  to  the  hrii  P'treinta  r<^i- 

«*  mcnt,  and  having  reiurned  to  the  Secretary't-OFice,  fur- 

**  veys  made  by  virtue  of  a  fpecial  commiffion  from  tiic  Prefi- 

"  dent  and  Mafters  of  IVilliam  and  Mary  college,  Ibaii  be  on- 

**  titled  to  grants  thereupon  on  payment  of  the  common  ofiice 

^  fees;  that  all  officers  and  foldiers,  their  heirs  and  aiBgns  un- 

^  der  proc)ams|tion  warrants  for  military  fervice,  havi:ig  locat- 

^  ed  lands  by  a61ual  furveys  made  under  any  fuch  fpcci.ti  com- 

«*  miffion,  mall  have  the  benefit  of  their  faid  locations,  by  tak- 

**  ing  out  warrants  upon  fuch  rights,  rc-furveying.fuch  I  .nJs 

^  according  to  law,  and  thereafter  proceeding  according  to  the 

<^  rules  and  regulations  of  the  Land-Office.      All  and  every 

**  perfonor  perfons,  his,  her,  or  their  heirs  or  affigns,  claiming 

*'  lands  upon  any  of  the  before  recked  rights,  and  under  fur- 

**  veys  made  as  herein  before  mentioned,  againft  which  no  ca- 

"  veat'fhall  have  been  legally  entered,  {hallupon  the  plats  and 

^  certificates  of  fuch  furveys  being  returned  into  the  Land-Of- 

**  fice,  together  with  the  rights,  entry,'  order,  warrant  or  au- 

"  thentjc  copy  thereof  upon   which  they,  were   refpcfli  vdy 

^^  founded,  be  entitled  to  a  grant  or  grants  for  the  fame  in  man* 

**nerand  form  herein  after  dire£led. 

^  11.  PROVIDED,  that  fuch  furveys  and  rights  be  return- 
**  ed  to  the  faid  office  within  twelve  months  next  after  the  end 
^  of  this  prefent  feffion  of  Aflemhly,  otherwife  thry  (hall  be 
^*  and  are  hereby  declared  forfeited  and  void.  All  perfon?, 
^^  their  heirs  or  affigns,  claiming  lands  undei  the  charter  and 
^  ancient  cuftom  of  Virginia^  upon  importation  rights  as 
'^  before  limited,  duly  proved,  and  certified  in  any  court  of  re- 
''cord  before  the  paffing  of  this  aft;  thofe  claiming  under 
**  treafury^  rights  (or  money  paid  the  Receiver  General  duly 
**  authenticated,  Pr  under  proclamation  warrants  for  military 
**  fervice^  and  not  having  located  and  fixed  fut h  lands  by  a£tual 
**  furveys  as  herein  before  mentioned,  (hall  be  admitted  to 
^  warrants,  entries,  and  grants  for  the  fame,  in  manner  direfted 
**  by  the  aft  of  AfTembly  entitled  An  a6l  for  eftahlijhing  a 
^  Land^Office^und  afcertaining  the  terms  ana  manner  of  grant- 
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I7Q9*  ^  ^^g  wa/ie  and  uni7ppropriaUd  lands ^  upon  producing  to  the 
^mmmr'mj  •«  Rcgiftcr  of  the  Land-Office  the  proper  certificates,  proofs, 
**  or  warrrints,  as  the  cafe  may  be,  foi  their  refpcdlive  rights 
**  within  the  like  fpac2  of  twelve  months  after  the  end  of  this 
**  pref.nt  feflion  of  Aflcnibly,  and  not  afterwards.  All  certi- 
*'  ficatesof  iiiiportation  rights  proved  before  any  court  of  record 
"  according  to  the  ancient  cuilon  ,  and  before  the  end  of  this 
♦*  prcfcnt  feffion  of  Affembly,  are  hcrthy  declared  good  and 
«  valid:  And  all  oth?r  claims  for  importation  rights  not  fo 
*'  prov*cl,  fliall  be  null  and  void;  and  where- any  perfon  before 
^  the  ejid  of  this  prefent  feffion  of  Afl'emWy,  hath  made  a  re- 
**  giibr  entry  according  to  aft  of  Aflcmbly^  with  the  coun- 
^»  ly  furveyor  for  any  traft  of  land  not  exceeciing  four  hundred 
'•acres,  upon  any  of  the  caftcrn  water?,  which  hath  r:ot  been 
•*  furveyed  or  for  feitcd,  according  to  the  laws  and  rules  of  go- 
**  vernment  in  force  at  the  time  of  making  fuch  entry,  the  iur^ 
**  veyor  of  the  coimty  whrre  fuch  land  lies,  (hall  after  adver^ 
**  tifinp  leeal  notice  thereof,  proceed  to  furvey  the  Cime  ac- 
^^  codidgty,  and  fhall  deliver  to  the  proprietor  a  plat  and  cer- 
**  tificate  of  fu  vty  thereof  within  three  months^  and  if  fuch 
^  peribn  ihall  fiiil  to  atterid  at  the  time  and  place  fo  appointed 
^  (oi'  making  fuch  furvev,  with  chain  carriers  &fi.1  a  perfon  to 
**  tiiark  the  Tines,  or  (1)^11  fail  to  deliver  fuch  plat  and  certifi- 
*•  C3tv  into  the  Land  Office,  according  to  the  rules  and  regu- 
**  Ir.tiors  of  the  f? me,  togethc^r  wit''>  the  Auditor's  certificate 
**  of  the  Trtiifurcr's  receipt  for  th^?  compofttion  money  herein 
^  after  mentioned,  and  pay  the  office  fee>,  he  or  ibe  (hall  for- 
**  ftithi^or  her  ri;iht^nd  title;  but  upon  performance  of  thefe 
<^  requifitions,  Qxi\\  be  entitled  to  a  grant  for  fuch  traft  of  hn4 
•*  as  in  other  cafes. 

^  III.  JMD  be  tt  inaSfed^  that  all  orders  of  Council  or  en* 
«*  tries  for  land  in  the  Council  books,  except  fo  far  as  fuch  or- 
"  ders  or  entries  rcfpcftivcly  have  been  carried  into  execution 
••  by  aftual  furveys  in  manner  htrein  before  mentioned,  (hall 
•*  be,  and  they  arc  hereby  declared  void  and  of  no  efFefl  5  andi 
^  except  alfo  a  certain  order  of  Council  (<»r  a  tradl  of  funicen 
•*  grounds,  commonly  called  the  Difmal  Swumpj  in  the  fouth- 
«*  e..ftern  part  of  this  commonwealth,  contiguous  to  the  horth^ 
"  Carolina  line,  which  fuid  order  of  Council  with  the  proceed- 
**  in^rs  th?  reon  and  the  claim  derived  from  it,  (hall  hereafter  b« 
•*  hiid  before  -the  CiencraL-Aifcrnbiy  for  their  further  order 
•*  therein.  No  claim  to  land  within  this  commonwealth  for 
•*  military  fervice  founded  upon  the  king  of  Great  Britain*s 
^  proclamation,  (hall  hereafter  be  allowed,  except  a  warrant 
**  for  the  fame  (hall  have  been  obtained  from  the  Governor  o^ 
•  Firginia^  during  the  former  government  as  before  mention- 
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^^  ed;  or  where  fuch  fervice  was  performed  by  an  inhabitant      1799. 

"  o(  f^irginioy  or  in  fome  regiment  or  corps  a<fhjally  raifed  in    ^— v-*^ 

^  the  fame;  in  either  of  which  cafes  the  claimant  making  due 

"  pr.oof  in  any  court  of  record,  and  producing  a  certificate 

**  thereof  to  "the  Regiftcr  of  the  Land  Ofllre  within  the  faid 

**  time  of  twelve  months,  (hall  be  admitted  to  a  warrant,  entry, 

"  and  grant  for  tKe  fame,  in  the  mannsr   herein  before  mtnri* 

"  oned;  but  nothing  herein  contained  ftall  becpnftrued  or  ex. 

**  tend  to  give  any  perfon  a  title  to  land  for  fervice  performed 

•*  in  any  company  or  detachment  of  militij*." 

The  jury  find  in  hac  virba^  another  hw  of  Urginia  cmc* 
ted  alfo  in  Afay^  177*7,  entitled  "  An  Aft  for  cftablifliing  a  Land 
^  Office  and  afcertaining  the  terms  and  manner  of  granting 
*'  wafte  and  unappropriated  landsj'^  the  material  parts  of  which 
law  are  exprefTed  in  the  following  terms: 

^  8e^,  3.  And  be  it  enabled  that  upon  application  of  any  per- 
"  fon,  their  heirs  or  affigns^  having  title  to  ivafte  or  unappropriat- 
**ed  lands,  either  by  military  rights,  or  treafury  rights,  and 
**  lodging  in  the  Land  Office  a  certificate  thereof,  the  Rcgi. 
^  fter  of  the  faid  office  fhall  grant  to  fuch  perfon,  or  perfons,  a 
^  printed  warrant  under  his  band  and  the  feal  of  his  office,  fpert« 
*^  fying  the  quantitv  of  land  and  the  right  upon  which  it  is  due, 
^  autho'ifing  any  lurveyor  duly  qualified  according  to  law,  to 

*  Ly  off  and  furvey  the  £ime,  and  (hall  regularly  enter  and  re- 
^  cord  in  the  books  of  his  office,  all  fuch  certificates  and  the 
^  warrants  iiTued  thereupon,  v/hich  warrants  (Iiali  be  always 

*  good  and  valid  until  executed  by  a£lual  furvey,  or  exchange 

*  ed  in  the  manner  hereinafter  direfted,  &c-" 

^  Hid.  Any  perfon  holding  a  laild  warrant  upon  any  of  the 
«  before  mentioned  rights,  may  have  the  fame  executed  in  one 

*  or  more  furveys,  and  in  fuch  cafe,  or  whrre  the  lands  on 
^  which  any  warfant  is  located  (hall  be  unfufficient  to  (atisfy 

*  fuch  warrant,  the  party  may  have  the  warrant  exchanged  by 
*«  the  Regifter  of  the  Land  Office  for  others  of  the  fame  a- 

*  mount  in  the  whole,  but  divided  as  beftmay  anfwer  the  pur- 
•*  pofes  of  the  party,  or  intitlc  him  to  f>  much  land  elfewhcre 
«  as  will  make  good  the  deficiency,  &c." 

,  •*  JiiJ.  Every  perfon  having  a  land  warrant,  founded  on 
^  any  of  the  before  mentioned  rights,  and  bcir.cr  defirous  of 

*  locating  the  fame,  on  any  particular  wafte  and  unappropriat- 
*•  ed  lands,  (ball  lodge  fuch  warrant  with  the  chief  furvcyor  of 

*  the  County,  wherein  the  faid  lands  or  the  greater  part  of  them 
.**  lie,  who  (ball  give  a  receipt  for  the  fame,  if  required.     The 

"  party  (ball  direct  the  location  thereof  fo  fpccinlly  and  prccife^ 

*  iyy  as  that  others  may  be  enabled  with  ccHainty  to  locate 

**  other 
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iygq,     «  other  warrants  on  the  adjacent  rcfiduum  }   which  location 

%J^^    ^<  fliail  bear  date  the  day  on  which  it  fliall  be  made,  and  fhall 

^  be  entered,  by  the  Surveyor,  in  a  book,  to  be  kept  for  that 

**  purpofc,  in  wnich  there  fliall  be  left  no  blank  leaves  or  fpaces 

♦'  between  the  difFerent  entries,  &c.'* 

<^  Ibid,  No  entry  or  location  of  land  (hall  be  admitted 
«  within  the  county  and  limits  of  the  Cherokee  Indians,  or  on 
«*  the  North-weft  fide  of  the  Ohio  river,  or  in  the  lands  re- 
^  fervcd  by  zSt  of  Affembly  for  any  particular  nation  or  tribe 
*<  of  Indians,  cron  the  lands  granced  by  law,  to  Richard  Hen-' 
«.  d^r/on  V  Co,  or  in  that  tra£l  of  country  referved  by  refolu- 
*<  tion  of  the  General  Aflembly,.  for  the  oenefit  of  the  troop* 
^  ferving  in  the  prefent  war,  and  bounded  by,  &c.  until  the  fur- 
*'  thcr  order  of  the  General  AlTembly,  ice.*' 

^^  Ibid.  All  psrfons,  as  Well  foreigners  as  others,  (hall 
^  have  right  to  affign  or  transfer  warrants  or  certificates  cf  fur- 
*^  vcy  for  lands  5  and  any  foreigner  purchafing  warrants  for  lands 
M  may  locate  and  have  the  fame  furveyed,  and  after  return- 
«  ing  a  certificate  of  furveyto  the  Land  Office,  fhall  be  allow- 
*<  ed  the  term  of  iS  months,  either  to  become  a  citizen,  or  to 
"  transfer  his  ^-ight  in  fuch  certificate  of  furvey  to  fome  citizen 
*«  of  this,  or  any  other  of  the  United  StaUs  oi  America. ^^ 

The  Jury  find  in  bac  verba  another  law  of  Virginia^  enafted 
in  Oitobcr  1779*  entitled  "  An  %&.  for  explaining  and  amend- 
^  ing  an  a£l  entitled  an  a£t  for  adjufting  and  fettling  the  titles  of 
^  claimers  to  unpatented  lands  under  the  prefent  and  former  go- 
<*  vernmcnt,  previous  to  the  eftablifliment  of  the  Common- 
«  wealih^s  Land-Office/'  The  law  is  expreflcd  in  the  foilow- 
^  lap  terms: 

«^  "1.  BE  //  ena6led  by  the  General  jtjfembhy  That  whereas 
rfoubts  have  ari fen  concerning  the  manner  of  proving  righta 
for  military  fervice,   under  the   proclamation  of  theXing  of 
Great  Britain^  in  the  year  one  thoufand  feven  hundred  and  fix- 
ry-three,  whereby  great  frauds  may  be  committed :  Be  it  de^ 
ilared  and  enaSled^  that  no  perfon,  his  heirs  or  affigns,  other 
than  thofe  who  had  obtained  warrants  under  the  former  govern- 
ir.ent,  fliall  hereafcer  be  admitted  to  any  warrant  for  fuch  mili- 
tary fervice,  tinlefs  he,  (he,  or  they,  produce  to  the  Regifter  of 
the  Land  Office,  within  eight  months  after  the  pafiingof  this  a£l, 
a  proper  certificate  of  proof  made  before  fome  court  of  record 
wuhi'.i  the  commonwealth,  by'the  oath  of  the  party  cl^irning, 
<iv  other  fatisfaftory  evidence  that  fuch  party  was  bona  fide  an 
jnhabi;at)t  of  this  commonwealth,  at   the  time  of  paffing  the 
faid  recited  aft,  or  thrt  the  perfon  having  performed  fuch  mili- 
tiry  fervice,  v/as  an  officer  or  foldierin  fome  regiment  or  corps 
(other  than  militia)  ?.d}ually  raifed  in  Virginia  before  the  date 
of  the  faid  prochmanon,  ai.d  had  continued  to  ferve  until  the 
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ftme  was  diibinded,  had  been  difeharged  on  account  of  woundi  I799/ 
or  bodily  infirmity,  or  had  died  in  the  fervice,  diftinguifbing  K^y'^j 
particularly  in  what  regiment  or  corps  fuch  feivic;  had. been 
performed,  difcharge  granted,  or  death  happened,  and  that  the 
party  had  never  before  obtained  a  warrant  or  certificate  for 
fu^h  military  fervice  :  Provided,  that  nothing  in  this  ad  (hall 
be  conftrucd  in  any  manner  to  aiFed,  chan|e,*'or  alter  the  title 
of  any  perfon  under  a  warrant  heretofore  inu<;d. 

^  if.  And  whereas  the  time  limitted  in  the  before  recited  aft 
€0  the  commiffioners  for  adjufting  and  (ettling  the  claims  to 
unpatented  lands  within  their  refpedive  diftriSs  may  be  too  ' 
fliort  for  that  purpofe :  Be  itftirtier  ina£tid^  that  all  the  pow* 
ers  given  to  the  fai J  commiffioners  by  the  faiJ  recited  aft,  (hall 
be  continued  and  remain  in  force,  for  and  during  the  further 
term  of  two  months,  from  and  after  the  expiration  of  the  tims 
prcfcribed  by  the  faid  aft,  and  no  fonger.  And  where  it  (hall 
appear  to  the  faid  commiffioners  that  any  perfon,  being  an  in-> 
habitant  of  their  refpeftive  dtfti  tfts,  and  entitled  to  the  pre- 
emption of  certain  lands,  in  confideration  of  an  aftual  fettle-: 
ment,  is  unable  to  advance  the  fum  required  for  the  payment 
of  the  ftate  price,  previous  to  the  i(ruin2  of  a  walrrant  for  fur* 
veying  fuch  land,  the  faid  conimiffipners  mall  certify  the  (ametb* 
the  Regifter  of  the  Land  Office,  who  (hall  thereupon  iflue  fuc^ 
pre-emption  warrant  to  the  party  entitled  thereto,  upon  twelve 
months  credit  for  the  purchafe  money,  at  the  (late  price,  from 
the  dat^  of  the  warrant*  The  faid  Regifter  (hall  ke^p  an  exaft 
account  of  all  fuch  warrants  ifiued  upoii  credit;  and  (haU  not 
UTue  grants  upon  furvey^ made  thereupon,  until  certificates  arc 
produced  to  him  from  the  Auditors  of  public  accounts  of  the 
payment  of  the  purchafe  money  refpeftively  due  thereon  into, 
the  freafury;  and  if  the  fame  iball  not  be  paid  within  the  faid 
term,  the  warrant,  fur vey,  and  title  founded  thereon, (hall  be  void 
4nd  thereafter  any  other  perfon  may  obtain  a  warrant,  entry^ 
and  graht,  for  fuch  land,-  in  the  fame  nn^nner  as  for  any  other 
wafte  and  Unapprobriated  land  :  Providid^  that  nothing  here-* 
in  contained  (nail  be  cnnftrued  to  extend  to  any  perfon  claim- 
ing right  to  the  pre-emption  of  any  land  for  havinsr  built  an 
houfe  or  hut,  or  made  any  improvements  thereon,  other  than 
an  aftual  fettlement  as  defcribed  in  the  faid  recited  aft.  No 
certificateof  right  to  land  for  dftuai  fcttlement.or  of  pre-emp- 
tion right  (hall  hereafter  be  granted  by  the  (aid  corHmiffioners^ 
uiilefs  the  perfon  entitled  thereto  hath  taken  the  oath  of  fidelity  to 
this  commonwealth,  or  (Halt  take  luch  oath  before  the  faid  coM- 
miffioneis,  which  they  are  hereby  empowered  and  direfted  ti> 
t(:nder  and  admtnifter ;  except  oiily  in  the  particular  cafe  of 
the  inhabitants  of  the  territory  indifpute  betw-en  this  cojUmon^ 
ivealih  and  that  of  Pennfylvania^  who  (ball  be  entitled  to  cer- 
'   Kkk  ti.  cate^ 
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1799.      tificates  upon  taking  die  oath  of   fidelity  to  the  United  Stain 
\^^\^\J    of  JmerUa. 

<<  III.  And  be  it  further  enaSfed,  that  all  perlons,  their  heirs 
or  affigns,  claiming  lands  by  virtue  of  any  order  of  Council,  up- 
on any  of  the  eaftern  waters,  under  a£lual  furveys  made  by  the 
furveyor  of 'the  county  in  which  the  land  lay,  may  upon  the 

flats  and  certificates  of  fuch  fiirveyors  being  returned  into  the 
^and  Office,  together  with  the  Auditor's  certificate  of  the 
Treafurer's  receipt  for  the  compofition  money  of  thirteen 
(hillings  and  four  pence  per  hundred  acres  due  tKereon,  obtain 
grants  for  the  fame  according  to  the  rules  and  regulations  of 
the  faid  office  ;  notwithftanding  fuch  furveys  or  claims  have 
not  been  laid  before  the  Court  of  Appeals*  And  all  other 
clainDS  for  Unds  upon  furveys  made  by  a  county  furveyor,  duly 
qualified,  under  anv  order  of  C  >uncil,  (hall  by  the  refpedive 
chimers  be  laid  before  th??  Court  of  Appeals,  at  their  next 
fitting,  which  (hall  proceed  thereupon  in  the  manner  direAed 
by  the  before  recited  z&.  Any  perfon  claiming  right  to  land 
furveyed  fbr  another  before  the  e(bdli(hmeht  of  the  common-* 
wealth's  Land  Office,  may  enter  a  caveat  and  proceed  thereup- 
on in  the  fame  manner  as  is  dire^ed  by  the  ad  of  Aflembly 
for  eftabli(hing  the  faid  office,  and  upon  recovering  judemenr, 
(ball  be  entitled  to  r  j^rant  upon  the  fame  terms,  and  under  the 
fame  conditions,  ru.es,  and  regulations,  as  are  prefcribed  by  the 
faid  zA  hi  the  cafe  of  judgments  upon  other  caveats,  upon  pro* 
ducins  to  the  Regifter  a  certificate  from  the  Auditors  of  the 
Trea(urer*s  receipt  for  the  compofition  money  of  thirteen 
(hillings  and  four  pence  per  hundred  acres  due  thereon/' 

**  The  Jurv  find  that  the  Court  of  the  County  of  Prinet 
fVilliam^  in  Ktrginia^  {(Tued  a  Certificate  in  favor  of  the  faid 
Charles  Stms^  in  the  words  following  : 

**  Prince  William  Cqurt  the  t^h  day  ef  Aprils  178a*' 
Charles  Simsj  gent,  produced  to  the  Court  a  commiffion 
from  Francis  Bernard^  Efq,  formerly  Governor  of  the  Pror 
vince  of  New-Jerjey^  with  the  fcal  of  that  province  affixed, 
and  dated  the  15th  day  of  Marth  1759)  appointing  William 
Douglafs  Major  of  a  regiment  of  Foot,  to  be  raifcd  in  the 
Province  of  New-Jerfey^  whereof  the  honourable  Peter  Schuy^ 
ier  was  Colonel.  He  alfo  produced  the  affidavit  of  the  Re-* 
verend  David  Griffith^  taken  before  William  Ramfay^  Efy.  a 
Juftict  of  the  peace  for  the  County  of  Fairfax^  the  firft  day 
of  this  inftant,  that  William  Douglafsy  commonly  called 
Metj^r  Douglafs^  who  formerly  refided  on  Siaten  Iftand.  did 
a£luatly  ferve  as  an  Officer,  in  the  corps  of  Provincials  raifed 
by  the  Province  of  New^Jerfeyy  in  the  late  war  between 
dreat  Britain  and  France '^  and  a  certain  Geerge  Beardmbr^  in 

open 
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open  Court,  upon  his  oath  faith,  that  he  fcrved  as  a  foldier  a      '799* 

campaign   with  the  faid  Douglafsj  in  the  late  war  of  Great     ''OT^ 

Britain  with  Franct^  and  bath  reafon  to  believe  the  faid  Doug-^ 

lafs  ferved  the  time  for  which  the  (aid  Regiment  was  I'aifed. 

The  faid  Charles  Sims  Itkewife   produced  to  the  Court  an 

aflignment,indv>rfcdon  the  b#ck  of  f  lo  ComiriiSon,  dated  the 

|6th  day  of  January  1779^  fijjaed  IVilUam  Dougla/s,  iii  thefc 

WordSf     ^  In  confideratioii  ot  the  fum  of  ^.100,  current  jnn- 

ney  as  well  as  for  other  good  c^ufe5  of  conliderj^tion  ;   I  ff^il^ 

Ham  Domglafs^  of  the  ilace  of  N^^Jcrpy^  do  make  over,  af- 

fien,  transrcr,  and  convey  unto  Charles    Sims^  of  the  ffate  of 

yirginioy  all  my  right,  title  and  intereft,  to  the  lands%which  I  am 

eniuled  to,  by  virtue  of  the  within  con>''  iffion  under  the  King 

of  Great  Britain^  and  his  proclamation  ifliitd  in  the  year  1763. 

^iven  unu jr  ni)  h^nd  and  feal,  thJK  l6cho.iy  ofy^ni/^jry  1770." 

The  faid  (Varies  Sims   made  oaih  that  he  believed  the  iaid 

William  DcugiajSy   vvSio  lA^ide  tnc  before  aflignment,   is  the 

lame  pertitm  whom  ih^  Reverend  David  Griffith  mentions   in 

his  aihdavit,  and  chat  the  faid  a^gnment  Wi«^  made  to  him  for 

a  vaiu«kblc  coniideratioi  ,and  that  he  has  never  before  made  any 

claim   nor';  received  ar.y  lards  in  confequence  of   the  before 

Sientioiied  affigiiment ;  and  the  fame  is  ordered  to  be  certifi«'  d  : 

And  the  Cou  c  doth  further  certify  that  the  faid  Charles  Sims 

is,  and  hath  always  been  from  the  time  of  his  birth,  an  inliabi- 

laiU  vt  this  Itate. 

RoBBKT  GwAHAM,  Cli.  Court. 

^  The  within  is  a  copy  taken  from  one  cf  the  vouchers,upon 
which  a  miliary  warrant.  No.  ^15,  iflucd  to  Charles  Sims^ 
th«  7th  day  of  Jpril^  178a 

Wm.  Price,  Re.  I.  Of. 

July  ii^,  I7g|6. 

*^Ttm  Jury  find  that  the  Regifter  of  the  Virginia  Land  Of- 
fice, on  the  8ihof  Majj  17^,  iflued  to  the  faid  Charles  Sims^ 
iffignee  of  the  faid  fFtUiam  D^uglafs^  one  military  warrant,  in 
the  ufual  form ;  that  the  (aid  Charles  Sims  delivered  the  war* 
rant  on  the  ^otb  of  May^  1780,  to  the  Surveyor  of  Yohagany 
cpunty  (wimin  which  Montour's  ifland  lay)  in  Virginia^  and 
direAed  it  to  be  entered 'iknd  located  on  feveral  parcels  oflandi 
^f  wbidi  Montour's  ifland  aforefaid  was  one  ;  that 'the  (aid 
{[arveyor  did  on  the  fame  day  and  year  laft  mentioned,  enter' 
and  write  in  his  book,  keot  by  him  as  Surveyor,  the  faid  wa«- 
rant  on  the  faid  parcels  ot  lam^  and  indoried  the  Ciid  entry  and 
location^  on  the  (aid  original  warrant ;  ^nd  that  the  faid  two 
feveral  papers  ^or  minutes)  refer  to  and  mean  one  and  the  fame 
warrant,  thoygh  the  warrant  is  dated  on  the  8th  of  May^  1780, 
and  the  record  in  the  Regifter  of  die  Land  Office  is  under  date 
of  7ihof  4pril^  1780.  The 
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1 799.  *^  The  Jury  find  that  the  governor  of  Virginia  tranfmitted  in 

V>i^v^  ^^  y^^  I784>  a^  ju/l  and  true  lift  of  the  entries  of  land  made 
under  the  nuihority  of  Virginia  in  the  difputed  territory,  to  the 
Executive  of  Pennf^lvania,  which  lift,  among  others,  contained 
the  following  item  in  relation  to  the  military  warrant  of  the 
faid  C.Sims: 

«  30  May  1788.  Charles  Sims,  Military,  5000.  Racoon/* 
"  30  M  y  1780.  Cnarlcs  Sim^,  Military  warrant  3000.  Racoon*' 

^  The  Jury  find  that  the  (aid  lift  of  antries,  included  the  faid 
entry  and  location  oftheleflbr  of  the  PlaincifPs,  and  was  tranf- 
mitted to  the  Land  Office  of  Pinnfyhaniay  in  the  faid  year 
17843  and  that  upon  the  faid  entry  of  the  leflbr  of  the  Plaintiff 
with  icfpe^  to  ^002  acres  on  Racoon  creek,  afurveywas 
ma4<r,  and  a  patent,  dr.t?d  6rh  January,  1795,  had  been  iflue^ 
unticr  the  authority  of  Pennfylvania, 

"  The  Jary  finti,  in  bac  verba^  another  law  of  Virginia^  en- 
aftcd  oil  riv  20th.  of  June,  1780,  at  a  feflSon  which  commen- 
ced on  the  lih  of  Miy  preceding,  enwitled,  ^  An  aA  for  giv« 
*^  ing  further  time  to  obtain  warrants  upon  certificates  for  pre- 
**  einpuon  righis^  aad  returning  ceruin  furveys  to  the  Land 
^  Oifice,  and  for  other  purpofes;*'  the  material  parts  of  which 
law,  are  exprcffcd  in  the  foil»wing  terms: 

**  VVherek^i  thf  ti  nz  fix  -d  by  an  aft  yititled  An  atJfor  ai» 
**  ju fling  and  fettling  th$  tiila  of  cldimirs  U  unpatented  lands 
**  un6Ur  the  prefnt  and  former  governments^  previeus .  to  the 
**  ejldblifhment  of  the  CommontveaJtb*s  Land  O/jfce^  for  furvey- 
^  ing  ani  returning  (urveys  to  the  Land  Offic<:  upon  entries 
"  made  wirh  the  furveyor  of  a  county,  before  the  twenty-fixth 
*'  day  of  June^  one  thoufand  feven  hundred  and  ferenty-nine,. 
^  for  lands  lying  upon  the  eaftern  waters,  and  for  rerurnirg 
^  the  plits  of  legal  (^Kveys  made  upon  the  weftern  waters  un- 
^*  der  the  former  government,  and  exchanging  military  warrants 
^  granted' under  the  royal  proclamation  of  one  thoufand  feven 
^  hundred  and  fixty-three,  and  not  yet  executed,  will  fliortly 
^  expire,  and  many  perfons  be  thereby  deprived  of  the  benefit 
"  of  fuch  warrants  and  furvefs:  Be  it  therefore  enaSled^  that 
^  all  perfons  having  (uch  warrants  (h  tU  be  allowed  until  the 
<<  firft  day  of  July  one  thoufand  feven  hundred  and  eighty  one^ 
^  to* exchange  luch  warranto  ;  and  that  the  like  time  (hall  be  aU 
•^  lowed  for  returning  fuch  furveys  to  the  Land  Office,  tofucb 
^'  who  were  entitled  to  land  for  miliary  fervice,  for  which  cer- 
**  ttficates  have  not  yet  been  obtaiiied. 

^  IV.  And  be  it  farther  ena^edy  that  thie  further  time  of 
^  eighteen  months  be  eivtin  to  all  perfons  who  may  obtain  cer- 
^  tificatcs  from  the  faidcommiffloner*  for  pre-emptionsoft  their 
^  obtiining  wai  rants  from  the  Regifter  of  the  Land  Office  tm 
•*  **  enter 
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^  enter  the  fame  with  the  ftirveypr  of  the  refpc^iive  counties  in      1799* 
**  which  their  claims  were  adjufted:  Provided  that  the  court  of  \^W\J 

con  n  iffionerf  for  the  diftrifl  of  the  counties  of  MonQngalia^ 
'  Tohogania^\  and  Ohio^  do  not  ufe  or  exercife  any  jurifdifiion 
^  refp.dting  claim^^  to  lands  within  the  territory  in  dilpute  be* 
**  twcen  the  ftates  of  f^irginia  and  Pennfylvanta  north  of  Ma^ 
^  'fon*s  and  Dixon* $  line,  until  fuch  difpute  ihall  be  finally  ad- 
"  jufted  and  fettled. 

**  V.  And  hi  it  further  ena^iJ^  that  all  furveysupon  entries, 
^'  the  execution  of  all  warrants,  and  the  ifluing  of  patents  for 
*'  lands  within  the  faid  territory  {ball  alfo  befufpended  until  the 
^  faid  difpute  (bail  have  been  finally  adjufted  and  fettled ;  but 
^^  that  fuch  fufptrnfion  (hall  not  be  con(trued  in  any  manner  to 
^  injure  or  a(Fe&  the  title  of  any  perfon  claiming  fuch  lands. 
^  And  whereas  the  bunncfs  of  fuch  commiffioners  for  fettling 
^  th^  claims  of  unpatented  lands,  will  be  much  le(renrd  in  the 
^  countytt  of  Monongalia^  and  Tobogdnia^  and  Ohio<^  tic** 

^  VII.  And  whereas  fome  doubts  have  ari(en  upon  the  con-' 
ftru£lion  of  thea^direAing  the  granting  warrants  for  land  due 
for  military  fervice  under  the  Kmg  of  Great  Britain* s  pro- 
damation  in  the  year  one  thoufand  f?ven  hundred  and  fixty* 
three :  It  is  hereby  declared  that  no  officer,  his  heirs,  execu- 
tors, adminiftrators,  or  affigns,  (hall  be  entitled  to  a  warrant 
of  furvejr  for  any  other  or  greater  quantity  of  land  than  was 
due  to  him,  her,  or  them,  in  virtue  of  the  higheft  commi/Tion 
or  rank  in  which  fuch  officer  had  ferved,  nor  in  virtue  of  more 
than  one  fuchcommiflion  for  fervices  in  diflPerent  regiments  or 
corps,  nor  (hall  any  non-commiffioned  officer  or  foloier  be  en* 
titled  to  a  bounty  for  land  under  the  faid  proclamation,  for  his 
fervice  in  more  than  one  regiment  or  corps." 

«  VUI.  Jndit  is  further  declared^  that  the  Rcgifter  (hall . 
not  i(rue  to  any  perfon  of  perfons  whatever,  his  or  their  heirs 
or  affigns,  a  grant  for  land  for  more  than  one  fervice,  as  above 
defcribed,  nor  to  thofe  who  have  received  warrants  for  fervices 
fince  OSloher^oiit  thoufand  feven hufidred  and  fixty-three*  not- 
withftanding  a  warrant  or  warrants  may  haVe  been  heretofore 
ifTucd,  and  the  land  furveycd,  unlefs  the  claimant  (hall  within 
fix  months  from  the  end  of  this  prefent  feffion  of  A(rembly, 
produce  to  the  faid  Regifter  the  Auditor's  certificate  for  the 
payment  of  the  ftite  price  of  forty  jxninds  per  hundred,  for  the 
quantity  of  land  in  fuch  warrant  or  warrants  ;  and  if  fuch 
money  is  not  fo  paid,  that  then  the  faid  warrants  or  furvevs 
(hall  he  td  all  intents  and  purpofes  void  ;  and  that  the  Regff- 
ter  may  be  able  to  comply  with  this  law,  he  is'hereby  directed 
to  make  out,  and  keep  an  alphabetical  lift  of  all  military  war- 
rants ilTued  under  the  former  as  weU  as  the  prefent  govern- 
ment s 
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1799.  irenti  in  cafe  of  arjr  nffignmenf,  makiner  therein  the  name  of 
Kf^^y^%i^  the  affipnor ;  and  the  feveral  furveyor^  with  whom  military  war- 
rants obtained  under  the  forn.er  government,  have  been  lodged 
or  locatfiiy  are  direded  to  tianfmit  to  the  Rej^tfter  in  the  month 
of  NQvember  next,  or  befbrp  that  time^  a  lift  of  all  fuch 
wariarfts." 

The  jury  find  a  variety  of  orders  iflued  bf  the  late  Supreme 
Exccutrvc  Couiicii  of  pL-nnfylvariai  and  of  proceedings  en- 
tered into  by  the  Board,  of  proprnv,  in  relation  to  run">ng  the 
boundary,  and  to  the  lift  of  /^ir^iiff^  daimt  and  entries  on  Lnds 
within  the  difputed  territory,  &c.  a  varietjrof  patfcrtts  iflutd  by 
Firginia^  for  iflands  in  the  Ohio;  fundry  treaties^  with  the  Iq- 
dtms,  and  Cfifions  mide  by  them,  particularly  at  Fort  Stnnwix 
on  the  S^h  of  N^vember^  1768,  aqd  on  the  30th  of  Oilobir^ 
1784;  and  they  find  the  Confticution  and  L.iwf  of  Flrginia^ 
rcfpe<aing  the  light  of  purchafing  buds  occupied  by  tRe  lni!i- 
ans  5  but  whicl  findings  it  does  not  feem  ncctfi;.f y  to  fct  forth 
more  iianicuiariy. 

^*  The  Jiity  find,  that  Pnjly  N evil  ?ri  Matthew  Ritebie^ 
two  dupu  y  fiiivcyors,  rcceivco  from  the  Surveyor  G:;neral  a 
lift  of  citrus  made  urderthe  authority  of  Virginia;  which  fatd 
lift  inchidcd  the  entry  for  ti'.e  land  in  the  declaration  mention- 
ed;  that  their  commi  Son  wa«  dat.-d  the  4.th  cf  Jpril^  I785,ap-: 
pointing  them  deputy  furveyors,  of  all  that  part  of  ^tf/5iii^W 
county,  lyi  .e  wiihiu  the  fpecified  boundaries;  and  that  on  the 
13th  of  yfpnl  1787,  they  furveyed  Montour's  ifland,  and  re- 
tuned  the  furvcy  tn  bac  verba^  into  the  Surveyor  General's 
bffice  fometirne  in  March  1788;  the  return  of  the  furvey  fa- 
ting forth,  that  it  was  made  for  Charles  Sims,  affignee  of  /f7/, 
itam  Douglas,  and  under  the  Firginia  warrant,  entry  and  loca- 
tion. ' 

"  The  Jury  find,  that  before  the  year  1 779,  the  Indian  tribes, 
in  conf^qucnce  of  hoftilities  betwi^en  thtm  and  the  United 
States,  remed  to  the  north-wtft  fide  of  the  Ohio  river,havinff 
abandoned  and  relinquiftied  all  the  lands,  except  on  the  north- 
welt  fide  of  the  fold  Ohio  river;  and  that  by  various  treaties 
fiitcc  made  with  the  United  States  of  Jmerica,  the  boundary 
Iinr  of  iheir  huntinir  grounds  is  very  diftant  from  the  norih- 
>velt  fide  of  the  Ohio  livcr  afoiefaid, 

**  The  Jury  find,  thdt  according  to  the  praSice  of  Firginia^ 
0  money  was  required  to  be  paid  fince  the  pafEng  the  faid  aft! 
^titled  ^'  A^,  Aik  for  giving  further  time  to  ohTain  warrants 
;  upon  certificates  for  pre-emption  rights,  rnd  returning  cer- 
tain furveys  into  the  Land- Office,  and  for  other  pui pofes,- 
by  the  holder  of  a  militaiy  warrant  for  lands,  except  where 
more  thajibne  warrant  is  iffucd  for  the  fame  fcrvicc. 

"Thc^ 


no  1 
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tt 


Sup&BME  CotJRT  df  the  United  States.  439 

"The  Jury  find|thatthe  Dcfcmlant  William  IrvinehaA  ac-  1799* 
tual  notice  ot  the  claim  of  th?  Icflbr  of  the  PlaintifF,  for.'.ctime 
before  the  asth  o^ December^  1783,  which  was  before  the  feid 
Defendant  madf^  any  payment  of  money  10  P^'nftfylvaniajVfhok 
firft  and  only  payment  was  of  die  funi  of  ;^  283  13  6,  oil  the 
18th  of  ^>>rii;  1787/* 

II.  Defendant's  Title. 

"  The  Jury  find  a  law  of  Pennfylvania^  enaAed  the  a4rh  of 
September^  1783,  entitled  "  An  Aft  to  grant  the  right  it  pre- 
"  emption  to  an  ifland  known  by  the  mttic  of  Montour' s  idand 
*  in  the  Ohio  fiver,  to  Brigadier  General  William  Irvine;'* 
which  law  is  expreflVd  in  the  following  terms: 
,  <<  SfecT.  I.  WHiRtAS  Brigadier  General  William Jr^ 
^vine^  during  his  feparate  command  at  Pitt/burgh^  hath  rcn- 
^  dered  efleotial  fervice  to  this  ftate,  particularly  the  frontier 
^  fettlementt  thereqf:  In confideration  whereof, 

*'  Sect.  11.  Be  it  enaSied^  and  it  is  hereby  ena&ed  by  the 
**  Reprejentatives  of  the  Freemen  of  the  Commonwealth  ofPenn* 
^Jylvania  in  General  JJfembly  met^  and  by  the  authority  of  the 
^fanuy  That  the  ifland,  fituated  in  the  Ohio  rivrr,  below 
^  Pittjburghi  known  by  the  name  of  Afontour's  ifland,  and 
•*  every  part  thereof,  be,  and  jthc  fame  is  hereby,  granted  un- 
^  to  the  faid  William  Irvine  in  fee,  to  have  and  to  hold  the 
*' fame  unto  him,  his  heirs  and  affigns,  for  ever;  fubjeft  to 
^  fuch  purchafemoney  asa  future  houfe  of  Aflembly  may  direft. 

^  Sect.  III.  Jnd  be  it  further  enabled  by  the  authority 
^  afarefaid^  That  the  Supreme  Executive  Council  be,  and 
«*  tndy  hereby  are,  empowered  to  direil  the  Surveyor  Gene- 
•*  ral  of  this  ftate,  at  the  proper  scoft  and  charge  .of  the  faid 
«^  William  Irvine^  to  lay  out  the  faid  ifland,  aiiUcaufe  it  to  be 
•*  returned  into  the  office  for  confirmation « 

**  Sect.  IV.  Provided  ahuaysy  That  nothing  in  this  aft 
**  (ball  be  taken  or  deemed  to  bar  any  perfon  or  perfons,  their 
"  heirs  or  afligns,  who  may  have  obtained  ar»y  juft  or  lawful 
^  right  to  the  faid  iliind,  or  any  part  thcredf,  before  the  paf- 
**  fing  of  this  aft. 

The  jury  find  another  law  of  Pennfylvanioy  enafted  on  the 
%i\\oi  Jlprtly  1^85,  entitled  "  An  Aft  to  provide  further  regu- 
^  lations  whereby  to  fecure  fair  and  equal  proceedings  in  the 
Land  Office,  and  in  the  furveying  landsj*'  which  aft  contains 
a  feftion  in  thdfe  words : 

^  SEC.  I.  Whereas  the  time  for  opcnine  the  Land-Ofice 
of  thisftate^  for  the  lands  contained  wi.hir.  the  pu  chafe  i at e« 
ly  made  by  the  tommonwealth,  of  the  Indian  natives  of  all  the 
rcfidue  of  wafte  lands  within  the  charter  bounds  of  Pennfylva- 
nia^  as  the  (kmc  have  been  adjufted  between  thi<.flate  and  die 
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1799.  ftate  of  Vh'ginia^  is  fixed  to  be  from  and  after  the  iBrit  day  of 
V^vXi/  May  next,  when  it  is  probable  that  numerous  applications  will 
be  made  to  the  (aid  Land- Office  at  the  faid  time,  for  lands 
within  the  bounds  of  the  faid  late  purchafej  and  the  officers  of 
the  Land-Office  muft  neceflarily  be  obliged  to  give  preference 
to  fome  perfons,  before  others  whofe  applications  ma^  be  made 
equally  early,  and  thereby  great  diflatisfadion  muft  arifr,  unleft 
fome  provtnon  be  made  by  law  to  regulate  the  fame/'  ^c. 

**  The  Jury  find,  that  the  Defendant  on  the  19th  cf  yiprilj 
1787*  having  previoufly  returned  a  furvey  into  the  office  of 
thd  Surveyor  General  of  Pennfylvania^  of  ih?  lands  in  the  de* 
claration  mentioned,  obtained  a  patent  for  the  (ame,  in  due 
form,  dated  the  i9thof  ^ri7,  1787. 

"  The  jury  find  another  law  of  Pennfylvania  f?na£ied  tht-  26tR 
of  Marco  1785,  entitled  ^  An  a£{  for  the  limitation  of  adions 
to  be  brought  for  the  inheritance  or  polTfliiin  of  real  property; 
or  upon  penal  aAi  of  Aflembly ;"  which  law  contains  the  fol- 
lowing: feAion : 

"  SEC.  V.  jtndbe  it  furtbenuaSled  by  the  autboHty  afin* 
fiidy  That  no  perfon  or  perfons  that  now  hath  or  have  any  claini 
to  the  pofleffion  of  any  lands,  tenements  or  hereditaments,  or 
tho' pre-emption  thereof,  from  the  commonwealth^  founded  upoti 
any  prior  warrant,  whereon  no  furvey  hath  been  made,  or  iri 
confequence  of  any  prior  fettlement,  improvement  or  occupa- 
tion, without  other  title,  ihall  hereafter  enter  or  bring  any  a^liori 
for  the  recovery  thereof,  unlefs  he,  (he  or^  they,  or  his,  her  or  their 
anceftorsor  predeceflbrs,  have  had  th^  quiet  and  peaceable  pofll'ffi- 
onof  the  fame  within  ftven  years  next  before  fuch  entry,  or  bring- 
ing fuch  aiiion :  Provided  always^  That  if  any  perfon  or  berfons  fA 
claiming  as  aforefaid  hath  been  forced  or  driven  aw.iy  from  his, 
her  or  their  ptfleffions,  by  the  favages,  or  by  the  terror  of  them,  or 
any  other  perfons,  or  by  any  other  means,  except  by  the  judi- 
cial authority  of  thf  ftate,  hath  quitted  the  fame,  during  the  Ute 
war,  then  fuch  perfon  or  perfons,  and  his,  her  or  their  heir  or 
heirs,  fhall  or  may,  notwithftanding  the  faid  feven  years  be  ex- 
pired, bring  his,  her  or  their  adion,  or  rnake  his,  her  or  their 
entry,  within  five  years  from  the  paffing  of  this  aft/* 

*^And  the  jury  find  the  leafe,  entry  and  oufter^  in  the  decla- 
ration mentioned.     And  if  upon  the  whole  matter,  &c/' 

After  an  affi^nment  of  the  general  errors,  in  nullo  efitrrafum 
plraJed,  and  ilTue  joined,  the  caufc  was  argued  by  LiU'isy  E. 
Tilghman^  and  Dallas^  fot  the  Plaintiff  in  error  ;  and  by  Zr/, 
Ingerfoll^  and  Ravjh^  for  the  Defendant :  The  former  Contend-^ 
ed  th.it  tlie  title  ot  the  Leflbr  of  the  Plaintiff  Was  defcftive  both 
in  law  ^nd  equity;  but  admitting  that  it  was  an  equitable  title» 
they  i:ififted  that  thetemqlv  was  in  equitv,  and  not  at  law. 
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I.  The  title  of  the  LefTor  of  the  Plaintiff  is  defeflive,  becaufc,      1799. 

ift.  The  fpccial  vcrdift  does  not  find,  that  JFilUam  Douglas  0^**^ 
was  entitled  to  the  bounty  under  the  proclamation  of  1763^  as 
being  an  officer  within  the  defcriptioii,  and  complying  with  the 
conditions  of  the  gift.  To  be  entitled,  he  muft  have  been  a  reduced 
officer — he  muft  have  fcrved  during  the  war  of  1763-i^the  fer- 
vice  muft  have  been  in  America — he  muft  have  been  refident 
there— and  he  muft  have  made  a  perfonal  application  for  the 
benefit  of  the  bounty.  Not  one  of  thefe  requifites  is  clearlv 
ftated  in  the  verdi£):,  and  fome  of  them  are  entirely  omitted. 
The  rule,  with  refpcft  to  fpccial  verdifts,  is,  that  they  muft  find 
fa£ls,^not  the  evidence  of  fa£ls  ;  and  no  implication,  however 
pregnant,  will  be  allowed.  \n  Trover,  for  inftance,  the  jury 
muft  find  an  a<Slual  converfion,  finding  a  decrand  and  a  refiifal, 
though  thefe  are  evidence  of  a  converfion,  will  not  be  fufficient. 
Here,  fome  of  the  fads  are  found,  but  not  all  of  them  ;  and  fet- 
tine  forth  the  proclamation,  in  hac  verba^  will  not  cure  Che  par- 
tialfinding.  7  Bac.  Abr.  p.  6.  pi.  5.  p.  7.  (neva  edit.)  It  is 
particularly  important,  \\\2t  a  perfonal  application  of  the  Donee 
ihould  have  been  found,  fince  the  inducements  of  the  govern- 
ment in  making  the  gift  in  that  form,  independent  of  an  ac-* 
knowledgment  for  paft  fervices,  evidently  aroft  from  the  poli- 
cy of  enuiring  the  fettlcment  of  military  men  on  an  expofed 
frontier;  and  a  defire  to  prevent  frauds  and  fpeculation. 

2d.  If  the  fpecial  verdi£l  does  not  find  the  fa£ts,  which  were 
indifpcnfible  to  entitle  ff^iiliam  Douglas  to  the  bounty  of  the 
proclamation,  it  follows,  of  courfe,  that  nothing  pafTcd  by  the 
affignment  of  his  riaht  to  Charles  Sims.  It  is  true,  that  /f7/- 
/iam  Douglas  had  a  juft  claim  to  the  bounty,  and  might  be  con- 
fidered  as  having  a  right  to  it,  even  before  a  perfonal  applica- 
tion*, but  without  a  perfonml  application  he  could  never  reduce 
it  to  poiTeffion  and  enjoyment  himfclf,  nor  fell  and  transfer  it  to 
another.  An  affignment  is  not  a  fubftitut?on  pf  one  pcifon  for 
another,  but  a  transfer, of  fomcthing  from  the  a/Tignor  to  the 
affignee. 

3d.  The  affienment  from  TK  Douglas  to  C.  Sims  was  made 
on  the  i6ch  of  January  1779*  before  any  law  was  enabled  iit 
yirginia^  in  relation  to  claims  and  rights  of  this  defcription ; 
and,  therefore,  its  validity  and  operation  muft  depend  upon  the 
terms  and  conditions  of  the  proclamation,  unlefs  it  (hall  be 
found  that  the  Legiflature  of  the  ftate  afterwards  altered  anl 
improved  the  condition  of  the  affignee :  this,  therefore,  muftf 
belnveftigated. 

4th.  The  firft  aft  of  the  Virginia  Legiflature  upon  the  fub- 
jcft,  pafl*ed  in  May  1779,  ufes  the  terms  "  All  perfons,  their 
heirs  or  afligns'*    claiming  Kmds  uncVr  proclamation  warrants 
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^99-  for  military  fervicc,  (hall  be  admitted  to  grants  for  the  fame  al 
^Of^  in  other  cafes :  but  whether  the  claim  was  by  the  Donee,  or  his 
aflignee,  the  provifion  (if  at  all  applicable  to  the  bounty  of  the 
proclamation  of  1763)  can  only  be  expounded  to  erobraceclaims 
that  were  fiirly  vcftcd  by  the  Donee's  making  perfonal  applica- 
tion, and  proving  a  conformity  to  the  other  conditions  of  the 
gift.  This  part  of  the  law,  however,  has  a  variety  of  other 
cafes  up6n  which  it  muft  attach,  and  which  were  uriqueftiona- 
bly  of  an  aflignable  nature.  It  cannot,  therefore,  be  regarded 
as  creating  or  recognizing  an  aflignable  quality  in  the  bounty 
of  the  proclamation,  which  the  proclamation  itfelf  docs  npt  cre- 
ate, or  fupport;  and,  if  no  affignment  could  take  place. under 
^he  proclamation,  unlefs  there  had  been  a  previous  perfonal  ap- 
plication by  the  Donee,  the  word,  ^^  heirs  and  affigns**  coupled 
in  the  law  with  the  Donee,  muft  be  conftrued  to  refer  to  cafes^ 
in  which  the  Donee  has  duly  obtained  warrants  and  furveys. 

But  the  material  fedion,  (fee.  3.)  in  the  aft  of  May  1779, 
provides  that  no  proclamation  claim  to  lands  (hall  hereafter  be 
allowed  except  in  the  following  cafes :  ift.  Wherp  a  warrant 
had  been  obtained  daring  the  former  government ;  Or  3d. 
where  the  military  fervice  was  performed  by  an  inhabitant  of 
Virginia'^  or  3d.  where  the  military  fervice  was  performed  in 
/ome  f^irginia  corps:  And,in  either  cafe,the  claimant  muft  make 
due  proof  in  a  Court  of  record,  and  produce  a  certificate  of  it 
to  the  Regifter  of  the  Land-Office  within  ja  months.  Now, 
it  is  manifeft  \hat  the  cafe  of  the  Leflbr  of  the  PlaintiiFis  not 
within  any  of  thefe  provifions :  A  warrant  had  not  been  ob- 
tained for  /i^.  Douglases  bounty  under  the  old  government; 
f^iUiam  Douglas  had  never  Seen  an  inhabitant  of  Virginia ; 
nor  were  his  military  fervices  performed  in  any  Virginia  corps. 
fViUiam  Douglas  himfelf,  therefore,  would  not  have  been  enti- 
tled under  the  law  *,  and  fo  far,  likewife,  the  claim  of  his  affignee 
can  only  be  maintained  upon  his  title.  By  the  revolution,  f7r- 
ginia  within  the  boundaries  of  the  ftate^  acquired  all  the  terri- 
torial rights,  with  greater  powers,  than  the  King  of  Great 
Britain  previoufly  poflfcfTed  :  The  King  was  bound  by  his  gift, 
and  could  neither  defeat,  or  modify,  the  rights  of  the  Donee; 
hut  Virginia^  with  the  eftablifhment  of  her  independence  and 
fovereignty,  became  the  abfolute  proprietor  of  the  ilnappropri- 
ated  foil ;  and  was  at  liberty  to  impofe  conditions,  to  give  the 
law,  in  relation  to  arrtecedent,  inchoate,  gratuities  and  grants  of 
the  Britijh  monarch.  In  the  exercife  of  this  authority,  (he 
opened  her  Land-Office  to  claims  for  old  military  fervices,  upon 
the  reafonable  ftipuhtion,  that  a  warrant  (hould  already  have 
ifTucd,  or  that  the  fervices  (hould  have  been  performed  by  a 
perfon  inhabiting  the  ftatr,  or  in  a  corps  belonging  to  it. 
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5th.  But  by  the  preceding  law,  it  is  evident,  that  two  things      1799- 
arc  ambtguoufly  exprcffed: — It  is  not  clearly  defined,  who  is    ii^-y^ 
meant  by  the  claimant  in  the  3d  fe£tion;  and  it  is  not  afcertain- 
cd  to  what  period  the  inhabitancy^  of  the  perfon  performing 
the  military  fervices,  refers,— to  the  time  of  the  fervice,  or  to 
the  time  of  the  claim.     Hence  arofe  the  ncc^ffity  of  introduc- 
ing the  law  of  Otlober^  1779,  which  was  pafled  (as  its  title  de- 
clares, and  great  refpeA  has  been  paid  to  a  title  in  conftruing  an 
ambiguous  law,  Hob.  132  )  **  fox  ^ii^\2\v\'\t\g  and  amending'*  the 
z(k  that  has  juft  been  examined;  and  the  doubts,  that  had  ari- 
fen,  are  reciied  in  the  preamble  to  the  firft  fc6lion,— '*  doubts 
concerning  the  manner  of  proving  rights  for  n.ilitarj^  fervice, 
under  theproclamation  of  the  king  of  Great  Britain  in  the 
year  1763,  wh'.reby  great  frauds  may  be  committed.'* 

The  fiill  enacting  words  are  "  that  no  peifon,  his  heirs,  or 
njjigns^  other  than  thofe  who  had  obtained  warrants  under  the 
fornier  governrhent,  (hall  be  hereafter  admitted  to  any  warrant 
for  fuch  military  fervice,  unlefs  he,  (he,  or  they  produce,  &c. 
a  proper  certificate  of  proof,  &c.  by  the  oaih  of  the  parry  claim- 
ing, or  other  fatisfaftory  evidence,"  ifV,  That  fucfi  party  wrs 
bona  fide  zTi  inhabitant  of  Firginia^  at  the  time  cf  paiBngthe 
preceding  law  (^^y  ^779)  ^^  2^>  That  the  perfon  having  per- 
formed the  military  fervice  was  in  a  Firginia  corps  before  the 
date  of  the  Proclamation,  and  continued  in  it  till  the  corps  was 
difbandcd,  or  he  was  difcbarged  or  died.  Now,'  rn  order  to  a  fair 
underftandin^  and  expofition  of  the  law,  it  (hould  be  remembered, 
that  it  contams  no  repealing  daufe  or  expredlon;  and,  confe- 

Suently,  the  two  laws,  being  in  pari  materia^  muftbe  fo  con- 
rued  as  to  be  rendered  ccnftflent  and  operative  in  all  their 
parts.  I  BL  C.  82.  Under  this  impreOion,  xh^^Qtof  O^ober^ 
1779,  is  evidently  a  rdlraining,  and  not  an  enlarging,  (latutc. 
By  the  aft  cf  May  1779,  the  donee,  claimiinr  under  the  Pro- 
clamation, muft  have  been  an  inhabitant  of  Firginia^  or  have 
ierved  in  a  Firginia  corps  j  and  i\\t  ad  of  Osiober^  t779,wich- 
out  impairing  or  altering  that  requifitc,  in  the  cafe  0}  the  do- 
nee himfelf,  only  fixing  the  period  of  his  inhabitancy  to  the 
pafling  of  the  former  adl,  fuperadds  that  in  the  cafe  of  an  af- 
fignment,  the  a(Hanec,  or  claimant,  muft  lilcewife  have  been 
an  inhabitant  of  Firginia.  IFilliajn  Douglafs  would  not,  it  i^ 
clear,  be  entitled  under  either  law;  and  is  it  not  extravagant 
to  infift,  that  the  affignee  (hall  takr,  when  the  affignor  is  ex- 
cluded ? 

When  the  aft  of  OSlober^  1779,  fpeaks  of  «  the  party  claim- 
ing," it  muft,  indeed,  intend  a  pariv  who  can  legaHy  claim,  but 
it\y  no  means  defcribes  wlio  (hall  be  a  legal  claimant:  And 
when  it  fpealcs  of  ^fuch  party,"  the  reference  (which  is  not 

always 
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1799.  always  to  the  next  immediate  antecedent.  i%  Fin.  Abr.  Hard. 
K^^\^\J  77.)  muft,  in  order  to  prefer  ve  the  fenfe  of  the  context,  heap* 
plied  to  the  donee,  or  to  the  heirs  and  affigns  of  a  donee,  duly 
entitled,  according  to  the  requifitcs  of  the  Proclamation  and 
law^.  Befrdes,  (he  fame  fe<^ion  provides  for  proof  being  made 
*'  that  the  party  had  never  before  obtained  a  warrant  or  certi- 
**  ficate  for  fuch  military  fcrvicc;"  which  muft  be  applied  to 
the  party  performing  the  fervicc,  fince  it  would  not  fur^ly  be  e- 
noueh  to  prove  that  an  aHig.nee  had  not,  though  the  affignor 
might  have  before  obtained  a  warrant.  And  it  may  be  obffcrv- 
cd,  by  the  bye,  that  the  fpecial  vjrdift  docs  not  nnd  the  faft, 
that  no  warrant  had  iflucd  on  Deugla4*s  claim,  before  the  war- 
jTant  which  iflued  to  the  I. (Tor  of  jhe  Plaintiff. 

6th.  In  addition  to  the  :\xception$  already  ftated,  another  ob- 
j?Sion  arifc5  upon  the  Firginia  law,enaAed  the  20th  of  June, 
17809  which  providers,  that  only  one  Warrant  (hall  iflTue  to 
one  pe;fon.j  founded  on  claims  for  military  fervice ;  nor  (hall 
even  one  w^trrant  ifTue,  unlefs  the  claimant  (ball  within  fix 
inontiis  r.OM  the  end  of  the  feffion,  in  wnich  the  law  was  en- 
a£led,  prove  a  payment  of  /.40  per  hundred  for  the  quantity 
of  land  m  the  warrant.  1  nis  payment  is  not  found  by  the 
(pecial  verdi£l,  nor  has  it  ever,  in  fa£i,-  been  made  either  to 
Firginia^  or  to  P tnnfylvania^  acquiring  all  the  rights  of  Fir^ 
giKta  under  the  cbmpi<fl;  but  in  aid  of  this  defeft,  the  verdiA 
finds,  that  it  was  not  the  prafticc  of  Firginia  to  require  the 
money  to  be  paid  by  the  holder  of  a  military  warrant  for  lands, 
except  where  more  than  one  warrant  iflued  for  the  fame 
fervice,  .  This  finding;,  however,  that  the  money  was  not  re- 
quired to  be  paid  in  Firginia^  cannot  prove  that  it  was  not 
due  and  payable  to  Pe^ihfyhar;ia  i  and  a  mere  prafiice  of  Of- 
fice in  one  State  (which  could  not  have  been  a  practice  of. 
a  long  continuance  when  the  compa<wi  took  effed)  is  not  fuf- 
ficient  to  controul  the  plain  provifionsof  a  law,  or  to  afFeft  the 
rights  of  another  State.  Whatever,  therefore,  might  previouf- 
ly  have  been  the  pretentions  of  the  Leflor  of  the  Plaintiff, 
bis  non-compliance  with  the  ftipulated  payment,  is  an  abandon- 
.  mcnt,  or  forfeiture  of  his  cUim. 

7th.  But  Montour's  I/land  lay  within  the  diftrid)  of  country 
occupied  by  the  lndians,aiid,  therefore,  it  could  not  be  the  fu6- 
jeft  of  location,  for  fatifying  a  privalte  claim  to  lands.  The 
Frociimation  of  1763,  the  Conftitution  and  Laws  of  Firginia^ 
and  the  Laws  of  Ptnnjylvanlaj  all  concur  on  this  point.     It  is 

true 

•  KtiswaiH,  r.  L  Tht  ralf  i!*,- thai  "  iHicV  appUe»  to  the  laft  «n- 
trCfdcnt,  onlaf*U)e  f^iH;  ^i'  rbe  ^tUTa^c  requires  a  different  conftrnc- 
tio«i. 
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true,  the  fpccial  vcrdift  finds,  that  before  the  year  1779,  the  1799. 
Indian  tribes  had  retired  to  the  North-weft  fide  of  the  Ohio^  K^/^v>^ 
having  abandoned  and  relinquiflied  all  the  land,  except  on  the 
North-weft  fide  of  the  river,  and  that  by  various  treaties,  fmcc 
made  with  the  United  States^  the  boundary  line  of  their  hunt- 
ing grounds  is  very  diftant  from  the  North-weft  fide  :  but,  it 
is  to  be  remembered,  that  it  is  alfo  found  by  the  fpecial  verdift, 
that  the  retreat  of  the  Indian  tribes  was,  **  in  confequence  of 
«  hoftilities  between  them  and  the  United  States.'*  A  retreat, 
under  fuch  circumftances  is  neither  a  dereliftion,  nor  a  ceilion. 
Acquiiitions  of  territory,  in  confequence  t)f  hoftilities,  do  not 
pafs  in  full  fovereignty  ;  the  transfer  is  not  complete  unlefs 
confirmed  by  the  treaty  of  peace  ;  and  even  if  it  v/as  an  ac- 
quifition  in  war,  it  was  a  national  acquifition,  and  enured  to 
the  ufe  of  the  United  States.  It  appears,  however,  that  the 
abandonment  of  the  lands  was  owing  to  the  neceifities  of  war, 
and  not  with  a  view  to  a  direli6iion;  for, afterwards^  at  the  treaty 
at  Fort  Stanwix^  in  the  year  1784,  this  vcrr  property  is  ceded 
by  the  Indians,  and  the  ceffion  is  made  to  rennfylvania^  not  to 
Virginia.  There  may  be  an  appropriation  (which,  it  is  faid, 
is  the  cffe£l  of  a  warrant  and  furvey)  of  an  equitable  eftate  ; 
but,  in  the  prefent  cafe,  the  entry  of  the  Surveyor,  in  the  year 
1787,  was  the  entry  of  the  Public  Officer,  not  of  the  llgent  of 
the  Leflbr  of  the  PlaintiiF;  it  did  not  conftitute  an  adual 
pofTeflion  \  and  could  not  be  eifedual  for  any  other  purpofe, 
than  creating  an  appropriation  of  an  equitable,  or  executory, 
eftate. 

8th.  Though  the  treaty,  or  compaft,  between  Virginia  and 
Pennfyhaniay  ought  to  l>e  held  facred,  it  cannot  be  fo  conftru- 
cd  as  to  change  the  pre-exifting  ftate  of  property  \  rendering 
that  perfe6l  which  was  before  imperfe£l,  and'making  valid 
what  was  before  void.  The  compad  fecures  private  property 
of  every  defcripHon  5  but  it  does  not  convert  claims  into 
rights,  nor  equitable  rights  into  legal  eftates.  The-rights  con- 
firmed are  thofe  which  would  have  been  goodagainft  Virginia'. 
complete  rights  are  confirmed,  without  any  z6t  to  be  done  bv 
the  party  ;  inA  incomplete 'rights  are  connrmed  in  the  precife 
fituation,  in  which  they  were,  at  the  date  of  thecompaA,  to  be 
•  rendered  complete  according  to  the  law  of  the  State,  acauiring 
the  jurifdidion  and  fovereignty.  It  muft  be  conceded,  that 
fhe  warrants  granted  by  Virginia  on  lands,  which  proved  to 
belong  to  Pennfylvania^  were  ipfo  fa£to  void  ;  though  it  was 
reafdnable  and  juft  to  recognize  them  on  a  fettlement  of  the 
territorial  controverfy.  Reafon  and  juftice  do  not  re<[uire, 
however,  that  fuch  a  recognition  (hould  be  conftrued  into  a 
confirmation  of  the  title  {Co^  Litt,  395.^  giving  to  the  oom- 
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1799.  P^^  ^^^  '^S^'  operation  of  a  patent,  without  exprefs  words  tm 
v^y^yx^  produce  that  tfft&.  Nor  can  the  State  be  regarded  as  a  truftee 
under  the  coinpadl,  for  the  uCi  of  the  Leflbr  of  the  Plaintiff ; 
for,  ihe  had  granted  the  pre-emption  right  to  the  Defendant ; 
and  the  Defendant,  ina  Courtof  Equity,  would  have  been  re- 
garded as  the  Truftee,  if  any  truft  could  be  raifed  by  impli- 
cation. 

What,  then,  were  the  circumftances  of  the  parties  at  the 
date  of  the  compaft,  and  afterwards?  So  early  as  the  year 
1783,  the  Defendant  had  procured  an  a£tuai  fuivey  of  the  pre- 
mifes ;  and,  according  to  the  adverO  doctrine,  was  thereupon. 
in  poflefEion.  But  the  leflbr  of  the  Plaintiff  never  attempted 
to  procure  a  fiirvey  till  the  year  IjSji  (which  could  not  diveft 
the  Defendant's  previous  pofTeflion^  and  he  refted  fimplyon  his 
Virginia ^  warrant  and  entry  j  though  a  furvey  was  furelyVe- 
quiilte,  if  not  to  locate  cbe  land  (inafmuch  as  naming  the  ifland 
mi^ht,  in  that  refpefl,  be  deemed  a  fufficient  defignation)  ac 
leal  to  afcertain  the  Quantity.  It  is  to  be  confiuered,  indeed, 
that  in  the  wtvy  lift  6t  entries  in  the  Land  Office,  tranfmitted 
by  the  e)tecutive  oi  Virginia  to  the  executive  oi  Pemnfylvania^ 
there  is  no  fi>ecific  mention  of  a  location  on  Montour*  s  ifland; 
and  though  the  fpecial  verdicl  finds  that  Nevil  and  Ritchie  re- 
ceived a  lid  of^  Firginia  entries,  including  an  entry  for  the 
lands  in  the  declaration  mentioned,  the  lift  is  not  fet  forth  in 
hac  verbal  and  the  entry,  for  aught  that  appears,  ma^^  have 
been  made  fubfequent  to  the  compact,  or  it  may  be  in  faVoif  of 
the  Defendant. 

Bt^fldeS)  there  was  a  general  prohibition  as  td  iurveyinir 
iflands  in  the  Obioi  %  FoL  Pennf,  LawSy  ^  317*/  13.  (I)au^ 
Edit.)  and  the  furvey  of  Nevil  and  Ritchie^  was,  in  fad,  un- 
authorifed  by  their  commiOion,  which  circumfcribcs  their  dif- 
tiidl  to  limits,  not  including  Montour's  iiland.  The  commif- 
fion  authorifes  them  to  furvey  in  a  Diftridl  formed  of  a  part  of 
Wajhington  County:  now,  Montour' i  ifland  lay, originally^ 
within  Wejimor eland  County  j  it  lies  at  prefent  within  Alle^ 
ghaney  £junty;  but  it  never  was  at  any  time  included  in 
IVaJhington  County.  I  Vol  Penrtf.  Lawi^  874.  (DalL  Edit.) 
2  FoL  Pennf  Laws.  595.  If,  then,  the  furvey  itftlf  is  notlawful^ 
it  cannot  be  brought  la  aid  of  the  title  of  the  leflbr  of  thp 
Plaintiff. 

9th.  It  only  remains,  on  the  queflion  of  title,  to  (hew,  that 
the  Pennfjlvania  adl  of  limitations,  is  a  bar  to  the  claim  of  the 
IcfTor  of  the  Plaintiff.  The  adl  was  paffed  on  the  26th  of 
Marchy  1785;  and  it  declares,  ^^  that  no  perfon  having  a  claim  to 
lands,  or  to  the  pr«*empttbn  thereof,  founded  iipon  any  prior 
warrant  wbereoii  no  furvey  hath  been  made,  5cc.  fhall  hereafter 
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enter,  or  bring  any  aftion  for  the  recovery  thereof,  unlefs  he,  1799 
or  his  anceftors,  or  predeceflbrs,  had  the  quiet  and  peacea-  ^^Y^ 
We  poflefTion  within  feven  years  before  fuch  entry,  or  brinr- 
ine  fuch  aftion."  The  prefcnt  cafe,  it  is  infifted,  is  plainly 
delcribed  in  the  law;  and  the  right  of  Pennfylvania  to  legif- 
late,  in  relation  to  all  the  lands  within  her  territorial  bounda- 
ry, cannot  be  denied  on  general  principle!^,  and  is  not  impair- 
ed by  the  terms,  or  meaning,  of  her  compaft  with  Virginia. 

IL  From  this  review,  it  was  conlcuded,  that  the  title  of  the 
l/effor  of  the  Plaintiff  was  defcflive  both  in  law  and  eai^ity ; 
but  admitting,  that  it  was  an  equitable  title,  the  Counfel  ^r 
the  Defendant  urged,  that  the  remedy  was  in  equity,  and  not 
at  law. 

The  title  of  the  Leffor  of  the  PlaintifF  refts  on  the  Virginia 
warrant,  and  entry, coupled  with  the  Pennfylvania'.  furvey  no 
patent  has  been  iiTued  by  either  State ;  and  the  compaA  be- 
tween them,  though  it  gave  a  right  to  have  the  title  completed, 
did  not  ipfo  fa/iff  complete  it.  On  this  ftatement,  therefore,  it 
is  contended,  that  the  legal  cftate  has  not  vet  beenveftedin  the 
Leflbr  of  the  Plaintiff;  and  thatacourCof  equity  is  slone  com- 
petent to  fuppl^  the  defeft  of  the  conveyance.  It  is  true,  that 
in  Pennjyhamay  where  no  Municipal  Court  of  equity  exifts, 
neceffity  has  compelled  the  judges  to  apply  a  legal  remedy  in 
every  inftarice  of  an  equitable  title;  but  the  fame  neceflity  does 
not  occur  in  a  cafe  before  the  federal  tribunals,  which  have  an 
equitable,  as  well  as  a  legal,  jurrfdi£lion ;  and  the  a£t  of  Con- 
grefs,  that  adopts  the  laws  of  the  feveral  States,  as  rules  of  de- 
cifion,  does  not  adopt  their  forms  of  a£^ion,  nor  their  modes  of 
proceeding.  I  Vol.p.  74./  34.  {Swi/t^s  Edit.)  A  contraftmade 
in  Pennfylvania  may  furnifli  a  fubieft  for  litigation  in  any 
Country  upon  earth ;  and  though  the  law  of  Pennfylvania  would 
be  regarded  in  expounding  the  contrail,  wherever  the  litigati- 
on took  place,  the  remedies  of  that  place,  and  not  the  judicial 
remedies  oi  Pennfylvania^  would  be  applied  to  inveftigate  and 
enforce  it. 

If  it  is  only  an  equitable  title,  will  the  legal  procefs  of  an  e- 
je£tmet1t  afford  a  plain, adequate, and compleat  remedy?*  1  voL 
Laws  ^f  Cong.  p.  95.  f  j6.  (Swift's  edit.)  Ejedtment  is 
merely  ^  poffeffory  aAion:  a  judgment  in  favOr  of  the  Leflbr 
of  the  Plaintiff  will  not  cure  the  defeA  in  his  title.  But  a 
Court  of  equity  could  decree  the  Defendant  to  convey  to  the 
Plaintiff;  the  only  renleJy  that  can  be  compleat. 

It  will  be  faid,  however,  that  a  warrant  and  furvey  confti- 
tute  a  legal  title  in  Pennfylvania :  but  the  pofition  is  incorrect- 
ly taken,  by  confounding  the  nature  of  the  eftate,  with  the  ne- 
ceffity which  compels  the  ufc  of  a  legal   remedy,  for  effec- 
tuating 
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1799.      tuatin^  juftice.     The  a()pIication  of  a  legal  remedy  to  proted 
~  an  equitable  eftate,  ftill  leaves  the  eftate  an  equitable  one.   The 

principle  applies  to  a  variety  of  cafes,  as  well  as  to  the  pre-^ 
fent.  Thus,  where  an  eftate  is  held  Amply  bv  articles  of  agree- 
ment, covenanting  to  convey,  the  widow  of  tne  covenantee  {hall 
be  endowed  by  the  law  of  Pennfyhania :  where  the  Truftee  fells 
the  eftate  for  a  valuable  conlideration,  without  notice  of  the 
truft,  the  grantee  (hall  hold  it :  And,  generally,  where  there  is 
an  equitable  eftale,  it  (hall  defcend  like  a  legal  eftate.  2  DalL 
Rip.  20^,  But  never  was  it  Conceived,  that  a  legal  eftate,  and 
an  equitable  eftate,  were  fynonimous  terms  in  Pennfyhania  i 
or  that  a  warrant  and  furvey  came  within  the  former  defcrip* 
tion«  A  warrant  was  merely  a  dire^ion  from  theProprietary^ 
authorifing  a  furvey  of  the  lands  fpecified.  It  contained  no 
words  of  grant;  and  after  the  furvey  was  made  and  return- 
ed, a  patent  became  eflential,  not  only  to  the  title  of  the 
Patentee,  but  to  declare  and  fecure  the  proprietary  purchafe 
money,  quit-rents,  refervations  of  mines  &c.  Till  the  patent 
iflued,  the  terms  of  the  bargain  were  not  fettled ;  nor  had  the 
proprietary  parted  with  the  fee; :  An^  is  it  juft  or  legal  to  con- 
tend, that  the  proprietary  could  never  evi£l  a  warrantee,  who 
refuQsd  to  pay  the  price  of  the  lands,  and  to  enter  into  the  ufual 
fttpulations  of  tjie  patent;  or  that  the  legal  eftate  could exift  in 
two.perfons,  the . proprietary  and  tihe  warrantee,  at  the  fame 
time  ?  The  praSice  of  Pennfyhania^  in  the  application  of  le- 
gal remedies  toeq.uitable  rights,  his  given  rife,  perhaps,  to  a 
feeming  confufion  of  idieas  and  expreffions,  in  the  decifions  that 
have  occurred  en  the  fubjed  \  but  It  does  not  appear  in  the  re- 
port of  Pother  gill*  5  Lejfee  vs.  StCflerj  l  DalL  Kep.  6.  whether 
the  Defendant's  was  a  leeal  or  an  equitable  title ;  and  in  Jld^ 
Cj^rdy  vs.  Potts  ct  al,  a  DalL  Rep.  98.  it  is  prAable  that  the 
words  ^^legal  pojfejjion**  were  inadvertantly  ufed  by  the  Judge, 
or  the  Reporter,  inftead  of  the  words  ^^lawful  poj/effiony*  fince 
the  cafe  naturally  points  at  the  latter;  and  a  pofteflion  may, 
certainly  be  lavtrfuU  without  beiqg  legal. 

Upoo  the  whole,  \i  was  infifted,  that  the  Leflbr  of  the  f  1am- 
tifF  had  no  right  that  could  in  law  or  equity  diveft  the  pofleffion 
of  the  Defendant,  Mfhofe  title  was  coinpleat  in  all  its  parts— :- 
a  Legiflative  grant,  carried  intoPeSe£l  |^y  a  regular  furvey  and 
patent. 

The  Counfel  for  the  LeiTor  of  the  Plaintiff,  anfwered  the  ob- 
^e£lions  to  his  title,  and  to  his  remedy,  under. the  following 
general  confiderations :  ift.  His  rights  before  thecompkft  be- 
tween Firginia  and  Pennfyhania :  2d.  The  true  conftruc- 
tion  of  that  compadl :  3('.  'I  he  right  of  the  LefTor  of  the  Plain- 
tiff to  be  relieved  in  the  prefent  form  of  action. 

I.  Tlie 
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.  I.  The  right  of  the  Lcffor  of  the  PlaintifF  before  the  coir-  170Q. 
paft  between  Virginia  and  Pennfylvania^  is  undoubtedly,  V>v^<,> 
founded  on  the  previous  right  of  friUi^^  Douglas^  under  the 
Proclamation  of  1763 ;  but  the  right  of  Willittm  Douglas  is  no 
longer  queftionable,  fihce  the  fpecial  verdi£t  exprefsly  finds  the 
fa<a,  that  **  by  the  Proclamation  the  King  gave  to  him,  br« 
heirs,  and  afligns,  a  right  to  a  bounty  of  5000  acres  of  land*'* 
When  it  is  found  that  lie  took  by  virtue  of  the  Proclamation, 
it  follows  that  he  had  complied  with  all  the  requisites;  for, 
otherwifc  he  could  not  fo  have  taken.  It  is  agreed,  that  if  a 
Jury  colled  the  contents  of  a  deed,  and  iind  ^hem,  arid  then  * 
find  the  deed,  in  hac  verba^  the  Court  muft  regard  the  deed 
itfelf,  and  not  the  conftruftion, ;  bccaufe,  the  J"ry  are  not  txi 
judge  of  the  law  ;  and  the  vtry  ctrcumftance  of  their  finding 
the  ycrdia  fpecially,  (hews  that  they  difclaim  judging  of  thfs 
law,  and  fubmitic  to  the  Court.  Vaugh.  77.  tiut  when  a  deed 
contains  certain  fafts,  without  which  the  party  cannot  taxe,  th*» 
finding  that  he  did  take,  and  the  deed,  th^t  (hews  he  could  noc 
have  taken  exclufively  of  thofe  fafts,  is  a.iinding  of  the  fa£J;$ 
themfelves.  If  upon  an  infpeftion  of.  the  Pi-oclamation,  it 
ihould  appear  to  contain  no  words  implying  a  grant,  ortob^ 
infufficiently  cxprefled  in  that  rcfpe£l,  it  is  a  matter  of  law  on 
which  the  Court  will  judge  j  though  alwavs  wth  a  favourable 
counicnance  to  fupport  the  verdii^  Hob.  54.  2.  Burr,  700. 
But  the  terms  of  the  grant  are  unequivocal ;  the  power  of  the 
Crown  to  make  the  grant  was  incontrovertible  j  the  defcripcion 
of  the  perfops  to  receive  it,  is  comprehenfive  and  plain  >  and 
the  finding  of  the  Jury  (ettles  the  right  of  the  Leflbr  of  the 
PlaintifF. 

Having  confidered  the  operation  of  .the  Proclamation,  con* 
ne£>ed  with  the  finding  of  the  fpecial  verdidt^  to  vcft  a  right  in 
IViUiam  Dough Sy  the  next  ftep  is  to  trace  the  cogrfe  of  the 
title  from  him  to  the  Leflbr  of  the  PlaintifF,  under  thcfan£lion 
of  the  laws  of  Virginia  ;  which,  even  after  the  Revolution^ 
fulfilled  the  intentions  of  the  Royal  donor,  with  liberality  and 
juftice.  tVythe,  Rep.  j^o.  tVaJhington* s  Rep.  2^^,  For  the 
jfcneral  gift  of  the  Proclan^ation  was  not  reduced  to  fpecificap- 
propriation  until  the  Royj^l  authority  had  teafed ;  and  until  Vir^ 
gini/7j  had  flie  been  unjuft,  or  even  ungenerous,  might  have 
refufed  a  cortipliance. 

The  firft  and  fecond  laws.of  Firginiai  botli  enabled  itiASof^ 
1779,  before  the  Leflbr  of  the  PlaintifF  had  taken  out  a  war- 
J  ant,  ought  to  be  confidered  together.  The  firft  law,  it  is  true, 
excludes  riaims  for  military  fervices,  unlefs  the  fervicc  was 
performed  by  ?n  inhabitant  of  Virginia^  or  in  a  Fir finia corps  : 
tut  the  fpecinl  vetdidV   dees  not  exclude  the   poffibility  ti*.at 
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1799.  Douglas  was  an  inhabitant  of  ^/r^/n/V,  although  it  finds  that 
\^>r>^  the  corps  in  which  he  ferved  was  raifed  in  Ntw-Jirfey.  It  is 
not  ncceffary,  however,  to  refort  to  this  hypothcfis,  ftncc  the 
meaning  of  the  inhabitancy  here  fpoken  of,  is  expounded  ia 
the  fecond  law,  fo  as  to  meet  precijfely  the  cafe  .of  the  Platntiffl 
But  the  firft  law  fubftantiates,  at  leaft,  the  aflignability  of  mili- 
tary rights,  inafmuch  as  the  firft  fedion,  after  claffing,  charter 
or  importation  rights,  treafury  rights,  and  military  rights,  cx- 
prefsly  entitles  the  heirs  and  ajftgns  of  each  clafs,  to  take  out 
and  locate  warrants.  The  principle  runs  throughout  the  law  : 
The  5th  fe<5lion  provides  that  officers,  &c.  or  their  ajjignen 
may  locate  their  claims  on  wafte  and  unappropriated  lands  ; 
ana  the  nth  fe£lion  provides,  that  certain  regulations  fliall 
not  extend  "to  officers,  foldicrs,  or  their  ii^^«^^.',  claiming 
lands  for  military  fervice.*'  Thefe  pafTages  embrace  all  mili- 
tary rights;  and  whatever  may  have. been  the  neceffity  of  a 
perfonal  application  of  the  Donee,  under  the  Proclamation  of 
the  Britifh  Kin^,  it  is  thus  obvioufly  difpenfed  with  by  the 
ILegiilature  of  f^irginia. 

Under  an  erroneous  interpretation  of  the  firft  law,  however, 
inhabitants  of  Firginia  had  paid  their  money,  in  numerous 
Inft'ances,  for  what  might  be  denominated  foreign  rights,-— 
rights  of  perfons,  who  never  inhabited  the  State,  and  ne- 
ver ferved  in  a  corps  belonging  to  it.  Difcovering  the  error, 
the  Lw'giflature  deemed  it  juft  and  politic  to  come  to  the  aid  of 
the  purchafers,  being  her  own  citizens  ;  and  by  the  fecond  law 
virtually  ratified  their  purchafes.  Without  keeping  this  policy 
in  yiew,  without  admitting  fuch  claims,  as  the  claim  of  the 
Lelibr  of  the  Plaintiff,  fome  words  of  the  law  of  OSIobgr^  ^779> 
will  be  nugatory.  A  Firginian^  ferving  in  a  Newjcrjey 
corps,  or  a  citizen  of  New-Jerfey  ferving  in  a  Virginia  corps, 
would  have  been  entitled  under  the  preceding  law  \  but  a  third 
dffcription  was  to  be  favoured,  the  Virginia  purchafers  of  mi- 
litary rights ;  and  her.ce  the  phrafeology  of  **  he,  Jbe^  or  they,** 
which  cannot  refer  to  the  officers  or  foldiers,but  to  their  ajjigns. 

Soon  after  the  law  of  O^fobtry  1779,  was  pafled,  within  the 
period  of  eight  momhs,the  Leftbr  of  the  PlaintiflF  obtained  his 
warrant)  and  entcrccj  it,  with  a  4ocation  on  MontourUxtLznij 
in  the  Regifter^s  office.  The  warrant,  entry,  and  location*  are 
all  in  conformity  to  the  laws  and  praftice  of  Virginia.  The 
defcriptipn  of  the  ifland  pofiefles  fufficient  certainty  ;  and  it  is 
found  by  the  verdift  to  be  on  the  north-weft  fide  of  the  Ohio, 
not  within  any  prohibited  diftriA  of  country.  From  the  20th 
of  June  \n%Oi  whon  the  law  enafted  that  all  proceedings  to 
execute  warrants  on  the  difputed  territory,  fliould  be  fufpcnded 
until  the  compadt  and  csffion  to  Pennfyhania^  it  was  irtipoffible 
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-for  the  Lcflbr  of  the  PlaintifF  to  purfue  any  meafures  for  efFcc-  1799' 
tuating  his  title  :  but  his  rights  wer'b  not  impaired,  nor  was  K^^^>r\j 
the  warrant  annihilated,  becaufe  it  was  not  executed  and  return- 
ed 5  and  the  fubfequent  {{irvcy  of  Neville  and  Ritchie  amountr 
cd  to  an  entry  and  pofleflion  on  behalf  of  the  Leffor  of  the 
PlaintifF,  There  is,  perhaps,  no  deci  fion  in  Virginia  that  places 
a  warrant  and  location  oh  the  footing  of  a  legal  title  ;  but  a 
military  warrs^nt  has  always  been  deemed  a  good  equitable 
right.     ffythe*s  Rep.  40,     r^ajhingtorC $  Rep.  2 30. 

It  has  been  contended,  however,  that  the  pon  payment  of 
£.  40  per  hundred  acres,  either  to  f'irginia  or  Pennfylvania^ 
witliin   the  ftipulated  period*  of  fix  months,  amounts  to  an 
abandonment  or  forfeiture  of  all  the  pre-exifting  rights  of  the 
Xcflor  of  the  Plaintiff.     But  the  fpecial  verdiS  finds  a  ufage 
dire^Slly  oppofed  to  this  conftruftion  ;   and  ufage  is  a  (afc  cx- 
pofitor  of  the  law.     The  fraud  intended  to  be  guarded  againft 
was  the  iffufng  of  two  warrants  for  one  claim  \  and  the  Court 
will  not  prefume  that  more  than  one  had  iffued  upon  the  pre- 
fent  claim,  in  which  cafe  the  £.  40  was  never  required,  or  ex- 
aded,  for  a  warrant  founded  on  military  fervices.     But  it  is 
impoffible  to  confider  theprovifion  as  applying  to  lands  in  this 
predicament  for  the  following  reafons :  ift.  Before  the  expira-. 
tion  of  the  fix  months  which  the  law,  pafled  on  the  20th  of  June  ^ 
1780,  (2  VoL  St,  L.  208.  Dall.  Edit.)  allowed,  the  lands,  and 
the  right  to  the  price,  were  ceded  by  Virginia  to  Pennfylvanioy 
to  wit — on   the  23d  of  June^  ^1^9*     Frcm  the  time  of  her 
Ceffion  Virginia  had  no  right  to  the  price  ;  and  Pennfyhania 
never  fixed  a  time  for  paying  it,  nor  impofed  a  penalty  for  a  ne- 
gleS,  or  refufaL     If,  then,  the  performance  of  a  cohdition  be- 
comes impoffible  by  the  a£t  of  the  party,  he  (hall  never  himfelf 
take.advantage  of  the  failure.   Doug.  659.     ad.  By  fufpending 
the  powers  of  the  Commiffioners,  in  relation  to  the  execution 
of  warrants,  within  the  difputed  territory,  thofe  lands  were  vir- 
tually^ excepted  from  the  general  provifiqn  of  the  ad.     It  is 
harfh,'  indeed,  to  fubjeft  a  man  to  a  penalty  for  not  paying  for 
lands,  which  he  coufd  neither  locate,  nor  pofTefs.     If  the  for- 
feiture does  not  apptv,  the  refult  is,  that  the  money,  if  payable 
at  all,  muft  be  oaid,  before  a  patent  can  be  obtained.     Virginia 
thought  the  warrant  ilill  in  force,  for,  it  was  certified  in  the 
lift  tranfmitted  by  her  Executive;  and  Pennfylvanig  has,  alfo, 
manifcftcd  her  opinion  on  the  fubjeft,  by  ifTuing  a  patent  for 
the  lands  located  on  Racoon  creek,  under  circunmances  exadly 
fimilar*     k  is  here  proper  to  add,   that,  although  the  law  was 
pafTed  during-  a  feffion,  which  comnicnccLd  on  the  ifl  of  May 
1780,  it  was  no:,  in  faft,  enafted  till  the  20th  of  June  1780; 
fo  that  it  can  have  no  effedt  to  invalidate  the  warrant  an^  loca- 
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r799.      (ion,  v/hich  were  made  by  the  Leflbr  of  the  Plaintiff,  on  the 

Wv^^^    8th,  and  30th  of  May^  refpeflively.     The  relation  of  laws  to 

the  firft  dav  of  the  fcffion  of  the  Lciriflature,  is  a  legal  fi£Hon^ 

which  will  never  be  allowed  to  work  an  injury.     Comb.  431. 

2  Mod.  310. 

But  it  is  another  objection,  that  Montour's  Iflaifd  lay  with- 
in the  country  which  belonged  to  the  Indians;  and  couid  nor, 
therefore,  be  the  fubje£l  of  a  lawful  locatipn  under  a  private 
warrant.  Without  confefSng  the  aboriginal  title  of  the  In- 
dian tribes,  it  is  enough  for  the  leflbr  of  the  Plaintiff  to  alledge, 
upon  the  finding  of  the  fpecial  verdi£l,.that  before  the  year 
7779,  they  had  abandoned  and  relinquifhed  all  the  lands  ex- 
cept on  the  north- weft  fide  of  the  Ohio'^  and  that  in  purfusnce 
of  treaties,  they  have  Cnce  receded  very  diftanily  from  that  bonn- 
dary.  Lands  tpay  be  acquired  by  conqueft;  and  a  relinquifli^ 
ment,  in  confcquence  of  hoftilities,  is;  tantamount  to  conqueft*. 
2  BLC,  9.  The  lands  are,  likewife,  found  to  have  been 
within  the  charter  boundaries  of  Firginia ;  fo  that  as  far  as  roy-  , 
al  jurifdiAion,  and  Indian  furrender,  are  involved,  the  fove- 
reignty  and  property  of  that  ftate  were  complete.  It  is  faid, 
.  however,  that  after  this  dereliclit>h,  pofleflion  ftiould  have  been^ 
taken;  and  here  toe  the  fpecial  verdiS  meets  the  objeftion,  by 
finding  that  the  lan^s  mentioned  in  the  declaration  were  includ-* 
ed  in  the  bounds  of  Tohcgatty  County. 

It  is  not  honorable  to  the  chara^)er,  nor  confjftcnt  with  tlie 
praftice,  o{  Pcnnfylvania^  to  urge  the  treaty  at  Fort  Stanwix 
in  theysjar  1784,  as  a  proof  that  the  Indian  title  had  not  been 
previoufly  extinguifhed.  Rather,  let  it  be  faidj  that  flie  pur- 
chafed  tranquility  from  the  Indians,  for  the  benefit  of  all,  who 
held  lands  within  their  hunting  grounds;  and  that  the  deed  en- 
ured to*  their  ufc,  foi  their  refpc^ive  proportions,  and  to  her 
ufc  only  for  the  refiduum.  B^fides,  the  Virginia  rights  were 
original  charges  on  the  land,  which  ftie  was  bound  to  fupport 
and  defend;  and  the  fuccefs  of  her  operations,  whether  by 
treaty  or  by  arms,  could  never  abridge  or  dcftroy  them.  It 
does  not  now  lie  with  her  todifputethe  ri ght of /7rfiVi/V,  even 
if  ufurped;  for^  (be  is  eftoppedby  her  own  a£l. 

II.  This  leads  to  a  fecond  general  confideration,-^what  is 
the  true  conftrudion  of  the  Compact  htiwi^eii  Virginia 
dnd- Pennfy/vania  ?  The  compa£l  was  ratified  by  the  forojer 
ihe  2'i^  of  June  f-jioi  by  the  latter  on  the  23d  of  Siptem- 
her  1780^  when  it  became  mutually  obligatory,  and  neither 
State  cuiild  afterwards  difable  hcrfelf  ficm'compjying  with  its 

terms. 

*  Elliwokth,  C  J,  The  finding  tif  the  7uiy  is  that  tbe'laoUs  became 
deicnet  ;  and  |i  isno.ini.tter  from  N>t!at  nfuftr. 
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terms.  On  the  contrary,  indeed,  each  party  was  bound  to  1799» 
the  other,  and  to  the  individuals  concerned.,  thar  every  neccf-  *— v-^ 
fary  aft  fliould  be  performed  to  cfFeftuatc  the  objefts  of  the 
agreement  and  ceffion.  That  no  private  right,  antecedently 
acquired,  fliould  be  diminiflied  or  deftroycd,  was  cxprefsly 
contemplated;  and  with  that  view,  the  lift  of  entries  in  the 
Land  OfUcc  of  Firginiaj  was  tranl'initted  by  the  executive  of 
that  ftate  to  the  executive  of  Pennfylvauia\  with  that  vi«w 
the  lift  was  communicated  to  the  Land  Officers  and  furvcyors 
of  Pennfylvania%  with  that  view  all  the  precautions  were  taken, 
which  appear  inf  the  records  of  the  executive  council  and  of 
the  board  of  property ;  and  with  that  view  Neville  and  Ritchie 
purveyed  and  returned  a  draft  of  the  ifland  in  favor  of  the  leflor 
of  the  J^laintifF.  Previoufly,  however,  to  the  Virginia  lift  of 
warrantees,  though  after  the  Compaft,  the  legiflaturc  of  Penn- 
fylvania^  by  a  law,  cnafted  the  a4.th  September^  '783*  had 
granted  the  pre-emption  of  Montour* s  Ifland  to  the  Defendant ; 
but  in  doing  this,  it  muft  have  been  remembered,  that  the  pre- 
mifes  lay  within  the  difputed  territory  j  and,  therefore,  with  a 
laudable  caution,  a  provif^  was  inferted,  "  that  nothing  in  the 
^'  aft  fliall  be  taken  or  deemed  to  bar  any  perfon,  or  perfons, 
^*  their  heirs  or  afligns,  who  may  have  obtained  any  juft  or 
"  lawful  right  to  the  f*tid  ifland,  or  any  part  thereof,  beifore  the 
**  pafling  of  the  aft."  o.  FoL  150. Jl  4.  (Dall.  Edit.)  It  is 
(aid,  that  the  lift  tranfmitted  by  the  Governor  of  Virginia  docs 
not  fpccify  the  location  of  Montour* s  Ifland;  but  it  if  found 
that  the  lift  on  which  Neville,  znd  Ritchie  made  their  furvey  for 
the  leflbt^of  the  PlaintifF,  did  comprife  the  lands  mentioned  iii 
the  declaration;  and  the  Defendant  had  full  notice  of  the  /^/r- 
gi nia  cWiiTiy  before  be  paid  any  part  of  hts  purchafe  money. 

Having,  then,  precifely  afcertained  the  fpot  by  the  location, 
(and  in  the  prefcnt  cafe,  a  furvey  was  unneceffary,  either  to 
identify  the  ifland,  or  to  afcertain  the  quantity  of  lan^  it  con- 
tained) the  Leflor  of  the  PlaintiflF  required  a  right  under  ^/r- 
giniay  which  wanted  no  other  form  or  aft  than  the  ratification 
of  the  cbrfipaft,  to  make  it  complete.  That  ratification  is  ac- 
cordingly given  on  the  cxprefs  condition  "  that  the  private  pro* 
•*  perty  and  rights  of  all  perfons  acquired  uftder,  founded  on,  or 
**  recognized  by,  the  laws  of  cither  country,  previous  to  the  date 
"  hereof,  he  faved  and  confirmed  to  them,  although  they  fliall  be 
*'  found  to  fall  within  the  other."  The  right  of  the  LefTor  of 
the  Plantifi,  it  is  repeated,  was  acquired  under,  founded  on,  and 
recognized  by  the  laws  of  Firginia  ,  and  that  rii>ht  is  not  only 
faved,  but  confirmed  by  a  covenant  or  law  of  Pennsylvania.  That 
a  new  warrant  was  not  neceflary  after  the  ceflion,  is  proved  by 
thc/rccicdings  on  the  Virginia  location  upch  Racoon  creek ;  and 

there 
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1799.  there  is  no  magic  in  the  dcfcription  of  a  patent,  which  may  not 
^^^-v*-^  be  fupplied  by  fomething  equivalent ;  as,  in  the  prefent  Ci*fe,  by 
a  folemn  compad*  The  property  of  the  ifland  originally  be- 
longed to  one  or  t.lher  of  the  ftates  j— one  of  them  grants  it  to 
theXcfTor  0/  the  Plaintiff;  and  the  other  confirms  the  grant; — 
what  form  of  conveyance  can  be  more  efFcdual  and  concludve  ? 
Co.  Lift.  295.  *.  (1.3  IbiJ.  301.  b.  Ih.  302.  a.  2  Dall.  Rep.  98. 

In  this  view  of  the  fubjed,  it  is  eafy  to  difpofe  of  othef  ob- 
jeftions  that  the  Defendant's  counfcl  have  fuggcfted :  Thus, 
the  ad  of  limitations  (%  f^ol.  282.  DalL  edit.)  relates  only  to 
Pennfylvania  warrants,  or  improvement  rights ;  whereas  the 
Leflor  of  the  Plaintiff  claims  entirely  under  z  Virginia  warrant. 
Again :  the  rcfcrvation  and  exception  of  iflands  in  the  Ohio 
from  applications  for  warrants  and  furveys,  can  only  operate 
where  the  iilands  belong  to  Pennfylvania  \  they  are  refervcd 
and  excepted  from,  applications  under  a  particular  fedion  of  the 
law,  but  not  from  applications  founded  on  a  previous  lien ;  and 
there  is  a  faving  of  the  Defendants  pre-emption  right,  which 
is  virtually,  and  by  reference  to  the  provifo  in  his  grant,  a&ving 
of  the  right  of  the  Lsffor  of  the  PlaintiF. 

With  refpeft  to  the  title  of  the  Defendant,  (though  the  Lcf- 
forof  the  Plaintiff  muft  fuccced  upon  the  ftreneth  of  his  owi^ 
title,  and  not  by  the  wcakncfs  of  his  antagoniu*s]  it  may  be 
permitted  generally  to  obferve,  that  it  vs .  founded  on  a  grant 
muJe  out  of  the  ufual  courfc;  that  it  is  made  fubjedl  to  alfpre- 
vious  rights ;  that  the  patent  was  taken  out  with  exprefs  no^ 
tice  of  the  f^irginia  right:  and  that,  under  fuch  circumilances^ 
if  the  LefTor  of  the  Plaintiff  has  a  good  title,  the'-l)rfcndant's 
patent  mufVbe  merely  void, 

III.  But  it  remains  to  confider  the  right  of  the  Lcffor  of  the 
Plaintiff  to  be  relieved  in  the  prefent  form  of  aSion :  And  it  is 
furel;«  rxtraordinaryg  after  his  fuit  has  a£tually  been  diOniffed  in 
equity,  bccaufe  his  remedy  in  Pennfylvania  was  at  law,  that  he 
fliould  now  be  told,  that  he  muft  fail  at  law,  becaufe  his  remedy 
is  in  equity — doomed  to  be  forever  fufpendcd  between  the  two 
jur'fdiftlons,  like  Mahomet's  coffin  between  heaven  and  earth  ? 
But  the  titb  of  the  Lcffor  of  the  Plaintiff  is  a  legal  title ;  and 
even  if  it  were  only  an  equitable  title,  the  remedy  by  ejeftment 
is  the  only  one  in  Pennfylvania.* 

The  34th  fedionof  the  judicial  aft  (i  f^ol.  74.  Swiff  s  edit.) 
adopts  the  Jaws  of  the  fcveral  ftates,  as  rules  or  decifion  in  trials 

at 

•  It  is  trwf,  rliat  the  caufc  was  ^ripiTnalW  inftitotcd  on  the.  cqu-fy  ficfc 
of  the  Court,  but  owing  to  foine  nbjcdliun  on  account  of  the  citizen- 
jhip  of  the  parties,  «s  well  as  to  an  opin'ron,  that  h  legal  remedy  \yaf 
t^plicalilc  roan  equitable  title  in  l'in*ij\h.\t»h^  the  bill  was  d:fmifl'f:d. 
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It  common  law':  Now,  as  in  £ii;A7if^the'Iaws  are  defined  to  I799* 
be  general  cuftoms,  local  cuftoms,  and  ads  of  Parliament;  ^^^-y^i 
I  J57.  C  63.  To  in  Pennfylvania^  the  laws  mud  be  defined  to  be 
the  common  law,  as  modified  by  prafiice,  and  a&s  of  the  Ge- 
neral Aflembly.  If,  therefore,  a  plain,  adequate,  and  complete 
remedy  can  be  had  at  law,  according  to  the  laws  of  Pennfyha- 
nioj  the  LefTor  of  the  Plaintiff  is  not  entitled  to  rcfort  to  a 
Court  of  Equity.  Such  a  remedv  can  be  had,  to  the  extent  of 
the  prefent  demand.  A  Plaintiff^  may  (confidently  with  the 
principles  of  law)  frame  his  demand  for  the  whole,  or  for  a  part, 
of  his  right:  he  may  claim  a  portion  of  it,  as  pofTeffion  of  the 
eilate,  at  law;  and,  if  he  thinks  it  neceiTary,  he  may  reforC  to 
equity  for  a  conveyance  or  an  injun<^ion,  to  fortify  and  fecure 
his  poflcffion.  The  Leflbr  of  the  Plaintiff  aflerts  a  legal  right 
of  poflfeffion ;  and  an  aAion  of  cjeftmcnt  is  a  pofTefTory  remedy. 
3  BL  C.  305.  180.  I  Burr.  It  is  immaterial,  bow  minute  his 
intereft  is,  if  it  is  a  legal  intereft ;  Run,  9.  and  it  may  eafily  be 
fhewn  that  the  title  is  a  legal  title  in  Pennfylvania^  againfl  the 
ftate,  and  againft  ajl  claimers  under  the  ftate.  By  the  charter 
of  PennfylvanHiy  the  fyftem  of  feudal  tenures  was  recognized ; 
and  lands  were  held  in  foccage,  fo  that  feizen  was  a  technical 
principle  originally  incorporated  into  ;the  tenure  of  our  eftates; 
but  whatconftitutes  a  feizen,  is,  perhaps,  ftill  as  uncertain,  as  it 
was  formerly  thought  to  be  by  Lord  Mansfield^  who  fays  in  a 
general  definition,  ^hat  <^  feizen  is  a  technical  term,  to  denote 
the  completion  of  that  inveftiture,  by  which  the  tenant  was  ad- 
mitted into  the  tenure;  and  without  which,  no  freehold  coulid 
be  conftituted  or  pafs."  i  Burr.  60.  107.  To  cfFcauate  this 
feizea%  fhorter  and  eaiier  modes  by  deeds  executed,  acknow- 
ledged and  recorded,  were,  foon  adopted  in  Pennfyhaniajthzn 
feoffments  at  common  law,  or  conveyances  under  tlic  ihtute  of 
ufes :  I  FoL  Penn.  Laws.  ^.  1 11./  5.  {DalL  edit.)  1  if  id.  in  Ap^ 
pendix.  p.  27.  8.  And  though  thefe  modes  alone  arc  adopted 
by  pofttive  flatutes,  long  ufage  has  given  the  fame  force  and 
cffc<£l  to  Qther  evidences  of  title ; — as  a  warrant  and  furvcy ;— a 
contra£t  tcf  purchafe  lands^and  payment,  or  tender,  of  the  con- 
(ideration ;— which  give  a  legal  eftate,'and  produce  all  the  con- 
fequences  of  a  feoff»nenr;  namely,  dower,  tenancy  bythe  cur- 
tefy,  forfeiture,  efcheat  &c.  a  I^all.  Rep.  98.  But  the  title  of 
the  Leffor  of  fhe  Plaintiff,  though  it  fprung  from  the  Procla- 
mation, and  thoutih  it  is  fortified  by  the  ufaj^e  of  PenKfylvania 
will  be  found,  on  flill  higher  ground,  to  be  a  legal  title :  -it  ema- 
nates from  the  Legiflature,  and  therefore  from  the  Common- 
wealth;  it  IS)  emphatically,  a  Law,  and,  therefore,  fupcrior  to 
any  mere  Executive  exempliHcation:  it  is  .1  public  covenant; 
it  muft  be  conftrucd  as  a  patent  from  the  fovcrcign ;  and  where- 

cvcr 
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1799.  ever  two  conftruflions  arife  on  any  inftrument  of  grant  of  con* 
K^^y"^  firmation,  that  which  gives  cfFeft  to  it  (hall  prevail*  9  C?%  131* 
a.  10  Co.  67.  *.  9  Co,  27.  lf.6  Co.  6.  {*. 

From  this  mode  of  granting,  it  is,  alfo,  to  be  remarked,  a  le- 
gal title  only  can  be  derived  ;  for,  where  a  title  of  an  equitable 
nature,  arifes,  it  muft  be  fupported  by  an  exprefs,  or  implied, 
truft  in  the  grantor;  and  in  relation  to  a  fovereign,  or  to  a  cor- 
poration, the  ftriA  rules  of  the  common  law  will  not  allow  ei- 
ther to  ftand  in  the  predicament  of  a  truftce.  2  Bac.  Jbr,  il. 
tit.  **  Corporation''  (^th  if  Jit.)  Gilb.  71  Ufei  and  trujls.  5.  170. 
Founding  the  rights  of  the  Leflbr  of  the  Plaintiff  on  legal 
principles,  there  is  no  pretence  for  confidering  the  Defendant 
as  his  truftee,  under  a  patent  afterwards  obtained,  and  which  is 
merely  void.  But  words  of  grant  ufed  in  the  Legiflativc  a£^ 
of  a  Republican  Government,  fuch  as  the  com  pad,  muft  al- 
ways be  conftrucd  to  pafs  the  legal  eftate,  unlefs  a  truftee  is 
exprefsly  appointed. 

The  Chief  Justice,  on  the  laft  day  of  the  term,  deliver- 
cd  the  opinion  of  the  court  as  follows: 

Ellsworth  Chief  Juftice.  Itappears  that  TViiliam  Doug- 
lafsy  for  fervices  rendered,  acquired  under  the  King's  Procla- 
mation of  1763,  a  right  to  5000  acres  6f  unappropriated  land 
in  America;  which  right  he  afligned  to  G6tfr/^j  ^imx,  the  leflbr 
of  the  Plaintiff  below.  And  although  by  the  terms  cf  the  pro- 
clamation, the  perfonal  application  of  Douglafs  was  fequifite 
to  obtain  a  land  warrant  on  the  faid  right,  yet  the  laws  of  A7r- 
ginioy  paffed  fubfequent  to  her  independence^  difpenfed  with 
fuch  perfonal  application,  and  made  a  warrant  iffuable  to  the 
affi^nee,  Sims^  he  being  an  inhabitant  of  that  ftatc  on  the  3d 
oimay^  I779«  A  warrant  he  accordingly  obtained,  aii<l  the 
fame  duly  located  on  Montour* s  Ifland,  the  land  in  queftion; 
which  his  warrant  was  more  than  fufficient  to  cover,  and  which, 
from  its  defcription  as  an  ifland,  was  perfcftly  aparted  and  dif- 
tinguifhed  from  all  other  land.  B^  which  means  Sims  acquir- 
ed to  the  faid  ifland  a  complete  equitable  title,  and  one  which 
needed  only  a  patent  of  confirmation  to  render  it  a  complete  le^ 
^al  title.  A  confirmation  of  this  equitable  title,  as  effeflual  as 
that  of  any  patent  could  have  been,  was  afterwards  compriLd 
in  the  compafl  between  Virginia  and  Pennfylvania^  and  in  the 
ratification  of  thc^famc  by  the  legiflativc  aCT  of  the  latten  The 
terms  therein  of  **  referveand  confirmation"  of  the  "  rights'* 
which  had  been  previoufly  acquired  under  Virginia^  in  the  ter- 
ritory thereby  rclinquifhed  to  Pennfylvania^  muft,  from  the 
nature  of  the  tranfadlion,  be  expounded  favorably  for  thofe 
fights,  and  fo  thiit  titles,  bcf  wc  fuhJlantiaUy  good,  fhould  not 
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after  a  change  of  jarifdi£t!on)  be  defeated  or  quefttoned  for      .. 
formal  itftSts.  *^^ 

^  It  further  appears,  that  Stmsj  fincc  the  fald  compaft  and  ra- 
tification, has,  without  any  laches  that  would  prejudice  his 
claim,  obtained  a  legal  furvey  of  the  faid  land  under  PennfyU 
vania  :  In  which  date,  payment,  or  as  in  this  cafe  confidcrati- 
on  pafled,and  a  furvey  though  unaccompanied  by  a  patent,  give 
a  /fg-tf/ right  of  entry,  which  is  fufficient  in  ejeflment.  Why 
ihty  have  been  adjudged  to  give  fuch  right,  whether  from  a 
defefl  of  Chancery  powers,  or  for  other  reafons  of  policy  or 
juftice^  is  not  now  material.  The  right  once  having  become 
an  eflablijhed  legal  right,  and  having  incorporated  itfelf  as  fuch, 
with  property  and  tenures^  it  remains  a  legal  right  notwith- 
ftanding  any  new  diflribution  of  judicial  powers,  and  muft  be 
regarded  by  the  common  law  courts  of  the  United  States^  in 
P  ennfyivaniaj  as  a  rule  of  decifion. 

The  Judgment  of  the  Circuit  Court  affirmed. 

*lRBblLL,  Juftice.  Tboufeh  I  concur  with  the  other  Judges 
of  the  Court  in  affirming  the  Judgment  of  the  Circuit  Court, 
yet  as  I  diflper  from  them  in  the  reafons  for  affirmance,  I  think 
it  proptr  to  ftate  my  opinion  particularly. 

In  order  to  do  this  with  the  greater  diftin£lnefs,  it  iis  neceflary 
that  I  (hould  obferve  upon  the  nature  of  this  title  according  to 
Uij  ideas  of  it,  from  its  origin  to  what  may  be  deemed  its  con- 
fuminati6n,atleaft  forthe  purpofeof  maintaining  this  ejeSment. 

My  obfervations,  therefore,  will  be  under  the  following  heads 
of  inquiry : 

ift.  Whether  it  fufflcicntly  appears  that  William  Douglas 
Was  entitled  to  a  military  right,  fuch  as  it  was,  under  the  Pro- 
damation  of  1763. 

2d.  Whether  the  right  of  Dgurkis^  in  cafe  he  was  fo  entitled, 
was  affignablc,  under  the  Royal  Government,  or  fince. 

Jd.  Whether  the  Leffur  of  the  PlaintifF  in  the  ejeAment, 
a  title,  arid  if  any^  of  what  nature  it  was,  under  the  laws 
df  Virginia. 

4th.  Whether  he  had  any  title,  fubfequent  tothecompa^. 
Hnder  the  laws  of  Pennfylvania. 

5th.  Whether  if  he  had  a  title,  it  was  fuch  as  was  fufficient 
to  maintain  this  eje&nent 
VOL.  Ill:  Unn  The 

*  The  Chiif  Jusrict  obrerved,  tt  the  conelndon  •f  the  opinion 
of  the  Court,  that  jud^e  UcDtLL(whorc  indiipoifcion  pre^encc^  bitat-* 
;^ndaoce)  concurred  m  the  rtfult,  hut  for  reafont,  in  Come  re-^ 
it>e^!i«  different  from  thofe  vrhich  had  been  afli^aed.  As  I  have  (inc« 
Vearavor^d  with  a  rop7  of  Jud^e  latacLiU  notet,  1  0ioald  think  me 
teport  of  the  cafe  hr.peifaft  wiihoat  publifhkg  ihaxa: 
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r799  The  firft  qupftion  is, 

I.  Whether  it  fufSciently  appears  that  IViUtam  Douglas  wa^ 
entitled  to  a  military  right,  fuch  as  it  was,  under  the  Procla- 
6iation  of  1 763  ? 

Though  the  finding  be  not  altogether  fo  correA  as  it  mi^ht 
have  been,  yet  I  think  it  may  be  fairly  inferred  that  fFilham 
Douglas  had  all  the  requifites  to  entitle  him  to  amilitarv  right 
under  that  Proclamation,  efpccially  as  the  Jury  have  faid  gene- 
rally  that  the  King  gave  to  him  the  right  in  queftion  by  that 
Proclamation,  which  could  not  have  been  in  fad  true  had  any 
of  the  rtquifitcs  been  wanting,  and  chough  a  general  finding 
inconfiftent  with  a  particular  one  cannot  ftand,  ytt  I  am  <» 
opinion  a  particular  finding  confident  with  a  general  one  may. 

The  next  queftion  is, 

fti  Whether  the  right  of  Douglas  was  affignable  under  tho 
Royal  Government,  or  fince  ? 

iThe  grant  was  general  to  all  who  were  the  objeSs  of  it^ 
and  required  only  evidence  of  proper  fervice,  and  the  ufual 
fteps  toward;;  obtaining  a  grant  under  any  of  the  then  Provin- 
ces. The  Royal  foith  was  pledged,  that  in  fuch  a  cafe  a  grant 
fliould  iffue.  It  was  immaterial,  at  that  time,  in  what  province 
the  grant  was  obtained,  as  all  belonged  equally  to  the  Crown* 
The  grant  was  for  meritorious  fcrvices  already  performed,  and 
therefore  it  was  an  intcreft,  though  in  fome  degree  indefinite  in 
its  nature,  fanAioned  by  every  principle  of  moral  obitgation^ 
and  fuch  as  the  party  entitled  mighr,  on  the  moft  folemn  princifries 
of  public  juftice,  confidently  demand.  Upon  a  large  fcalc>  the 
Crown  was  certainly  a  truftee  for  all  thofe  perfons  to  whom 
its  faith  was  pledged  ;  and,  therefore, fo  far  as  no  particular  pre- 
rogative of  the  Crown  interfered,  it  was  rational  to  confider  it 
in  the  light  of  any  other  truft.  It  has  been  doubtful  whether 
the  CrQwn  could  in  any  cafe  be  a  truftee,  foas  to  be  the  objeA 
of  any  municipal  decifion,  but  the  law  could  never  prefume 
(however  the  f;.ft  may  be)  that  the  Crown  would  not  feithfully 
perform  any  truft  belonging  to  it.  The  only  difference  be- 
tween that  and  a  private  truft,  is,  that  the  latter  is  clearly 
enforcible  by  a  Court  of  Equity  ,  the  former  perhaps  muftl>e 
lf:ft  to  the  confcience  of  the  Crown  itfelf.  But  this  maxes  no 
diflFerence  in  the  nature  of  the  intereft.  If  this  had  been  a 
private  truft,  it  would  at  leaft  have  amounted  to  what  in  Equi- 
ty is  called  a  poffibiIity,and  it  has  been  long  fettled  that  apoiH- 
biiity  is  aifi^rable  in  Equitv  for  a  valuable  confideration.  I  fee 
no  retifon  why  that  principle  cannot  apply  here*  The  neceffi- 
ty  of  a  p^rfonal  application  was  undoubtedly  indifpenfiblo 
under  the  Royal  government ;  but  the  two  things  are,  in  my 
•pinion,  perft£lly  compritiblc.     Suppofe  fuch  an  aiBgnment 

had 
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had  been  fnade,  a  perfonal  application  was  ftill  neceflary,  and  1799* 
very  probably  for  the  judiciou!^  reafons  aifligned  at  the  Bar;  but  V^/Vx^ 
after  the  grant,  obtained  on  -fuch  perfon^  application,  if  thj^ 
intereft  had  been  fairly  ai&gned  before,  the  affignee  would  have 
been  entitled  to  a  conveyance.  If  none  had  been  made,  which 
would  have  been  an  acknowledgment  of  the  fairneft  of  the 
tranfaAion,'Ghancery  only  could  have  been  applied  to,  to  compel 
a  conveyance.  The  aflignor  or  his  heir  would  then  have  had  to 
anfwer  on  oath,  and  an  examination  of  all  particulars  might 
have  been  made,  after  which,  if  the  Court  had  entertained  the 
leaft  doubt  of  the  fairnefs  of  the  tranfa^lion,  they  would  not 
have  .ordered  a  conveyance.  This  would  be  a  fuflicient  guard 
againft  fraud.  But  the  afiignment  previous  to  an  actual  grant 
might  have  been  neceflary  even  to  favc  an  officer  from  ftarving. 
How  hard  would  have  Seen  his  condition,  if  he  could  have 
niade  no  immediate  ufe  of  a  bounty  of.  the  Crown,  exprefsly 
intended  as  a  provifion  for  him,  but  which  circumftances  might 
preVciit  his  receiving  for  years  ? 

Thus  the  cafe  ftood,  as  1  conceive,  under  the  Royal  govern- 
ment. By  the  Revblation,  the  circumftances  of  it  were,  in 
fomedcgree,  changed,  but  not  fo  as,  in  my  opinion,  materially 
to  alter  the  nature  of  the  title  in  this  refpeft.  The  duty  of 
the  Crown,  ftubftantially,  devolved  on  the  feveral  States,  who 
became  pofTefled  of  the  territory  formerly  belonging  wholly  to 
the  Crown  i  but  as  it  might  be  an  unreafonable  thin^  to  bur- 
den any  one  State  with  the  whole  of  thefe  provifions,  fome 
modification  of  the  title  migh'  be  expe£lcd  fo  as  to  prevent 
^his  injury.  This,  however,  does  not  feem  to  afford  any  reafon 
why  it  fhould  not  remain  an  affignable  intereft,  fubje£t  to  the 
reftriftion  I  mentioned  before,  in  cafe  a  perfonal  application 
was  ftill  jnfifted  upon,  which  it  was  undoubtedfy  optional  in  the 
States  to  require,  or  not.  I  jtherefuie  am  of  opinion^  that  the 
intereft  ftill  i-emaincd  afTignable,  fubjcft  only  to  £uch  regula- 
tions as  each  State  might  think  proper  to  require. 

The  next  fubjeft  of  enquiry  is, 

jd.  Whether  the  LefTorof  thePlaintifF  in  the  eicdtmenthad 
t  title-,  and  if  any,  of  what  nature  it  was,  under  the  laws  of  Fir^ 
finia  ? 

I  confefs  I  have  had  great  difficulty  in  conftruing  the  two 
Firginia  a<^,  of  Mayy  and  OSIober^  1779>  ^^.d  if  the  latter  a<ft 
had  admitted  of  iilch  a  conftru£tion  that  I  coujd,  without  ab- 
(urdity  or  manifdlinjufticehave  confined  the  words  "or  afTigns"' 
in  that  aft,  to  mean  only  the  heirs  or  a/Tigns  of  thofe  fpecially 
named  in  the  former,  I  fhould  undoubtedly  have  preferred  that 
conftruftion ;  becaufc  in  the  bft  aft  of  May^  1779,  the  Virginia 
Lcghflature  exprefsly  defignated  the  objefts,  for  whom  thejr 
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1799.      meant  to  provide ;  and  whatever  I  might  think  of  that  provi- 
\^^V%^  iioa  (though  I  am  fisirfroin  thinking  it  an  unjuft  one)  I  mould 
deem  it  unwarranted  to  extend  it  to  any  others  hy  conftrudion 
of  a  fubfequent  law,  without  plaui  words  of  e:i^ten(ion,  unlefs 
there  was  an  irrefiftib(e  implication  to  authorife  h.    Such  an 
implication,  I  think,  exift^  here.     The  firft  ad  fpecifies  the 
various  objeSs  of  its  proyidon  ,    ift.  Thofewho  liad  obtained 
a  Warrant  from  tl^e  Governor  of  Firginia^  under  the  former 
government     %A.  Where  tbe  fervice    was  performed  by  an, 
inhabitai^t  of   Virginia.      2^.  Where  the  fervice  was   per-^ 
formed  in  fome  regimetit  or  corps  aAually  raifed  in  Firgtnisp 
The  aA  of  Prober,  I7793  injroduces  ^  new  proyifion  for  fome 
perfons  or  other,  viz.  a  refiilence  in  Firginiaat  the  pajjinfrftbe 
former a^  (tbe^iofMay^  T779i)  *>utthey  rxprefsly-xccptfrom 
ihi,  operatioii  of  this  provilion  thofe  who  had  obtained  warrants 
under  life  former  government,  and  thofe  who  had  performed 
military  fervice  in  fome  regimeiic  or  corps  afiual^  raifed  in 
Virginiay  and  had  frrved  under  the  circumftatices  particularly 
d?»cribcd  in  the  aft,   They  alfo  except  perfons  who  had  obtain- 
ed a  title  under  any  former  warrant.     They  do  not,  boweyer, 
except  in  any  manner  one  defcription  pf  pjerfons,  who  were 
provided  for  in  the  former  laW^  viz.  perfons  who  were  inhabi- 
tants of  Virginia^  a:\d  had  performed  military  fervice  in  fome 
,other  than  a  JTdrgi^ia   regiment  or  corps,  unlefs  they  or  fome 
/perfons  chiming  under  them  had  prevtouflyobiaineda  warrant 
for  ic.   "But  the  o^tdfFords  no  indication  from  which  we  have  a 
right  CO  infer,  thar  the  Legiflature  meant  to  repeal,  any  of  the 
provifions  in  the  former  law  (  and  if  they  did  noi,  then  upon 
tbe  confii'Udion  of  tbc  Council  for  the  Plaintiff  in  trror,  the 
provirion,as  to  the  perfons  I  have  laft  mentioned,  in  plaii\  £n> 
giilh  would  rtaud  thus  :    **  We  are  willing  to  reward  the  fcr- 
•*  vices  of  any  of  the  inhiihitantf  of  our  own  particular  ftate, 
**  when  under  th.*  Royal  government,  by  giving  full  effta  to 
**.  the  Royal  prociarrtation,  by  which  the  faith  of  the  former 
**  gqvcrrtincnt  was  pM^^^  provided  tbe  perfon^  his  ieirs^  or 
^  aJJigns^f3P.:uiUyreJided  in  tirginia  on  tbe  yl  of  Mi]s  1779. 
'^*  But  if  fuch  perfon  moved  out  of  this  State  Dei6re  that  day,  or 
«  died  and  left  heirs  or  afligns,  v^o  either  never  refidedin  f7r- 
"  ginia^  or  did  not  adually  refide  thereon  the  aufpicious  %i  of 
*'  Alay^  1779,  A/,  /hty  or  they^Jhalf  receive  nothing  for  fuchfer^ 
"  vice*^     Such  a  provifion  would  undi»ubtcdly  be  highly  redi- 
cv\  »us,  for  the  grpnt  under  the  proclamation  was  for  jervices 
aSually  ^r7/?,fervices  of  a  highly  mcriioi  icus  nature,  the  rifque 
ot  hfcv and  facriSce  of  private  e;;fc,by  entering  into  the  army 
at  a  criricdl  period,  for  the  dvfcr.cc  of  their  countiy  5    and  to 
fuch  perfons  certainly  no  additional  merit  could  attach  by  a 
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refidence  in  Virginia  on  the  3dof  JiSnr,  1779.  I  therefore  am  1799^ 
compelled,  upon  principles  of  refpea  to  the  Legiflature,  to  v^^v^^ 
abandon  this  conftru&ion ;  and  then  there  remains  no  otber  but 
to  fuppofe,  that  they,  meant  to  provide  by'implication  for  a  hew 
^efcription  of  perfons  (though  under  negative,  informalt  and  in- 
corre^  words,)  viz.  perfons  who  had  hiirly  pbtained  titles  unr 
^r  any  military  grant,  though  not  of  the  fpecial  defcription 
before  enumerated,  if  fuch  perfon,  his  heirs,  or  affigns,  adtiilly 
^efided  in  Virginia  on  the  3d  of  May  I779*  Willing,  in  (hort, 
^o  confirm  all  fair  purchafes  made  by  permanent,  not  occafional, 
refidents  in  Virgmia,  (of  which  the  reiidence  at  that  time 
ibould  be  a  teft)  when  they  might  innocently  have  fuppofed, 
cither  that  Virginia  was  bound  to  provide  for  all  military  rights 
prefented,  or  would  be  difpo(ed  upon  a  large  and  liberal  fcale  to 
do  fo,  and  had  thus  laid  out  their  money  from  a  kind  of  inde- 
finite confidence  in  the  foture  condu^  of  their  own  Legiflature : 
And  the  word  ^^  hereafter"  that  has  been  commented  upon  (in 
the  3d  feAion.  of  the  zGt  of  the  3d.  of  May^  I779>)  ^^  ^^ 
exprefs  faving  in  the  zA  otOffober^  1779,  of  all  tides  under  war- 
rants formerly  ifiiied,  independent  of  the  faving  of  titles  under 
warrants  from  the  former  eove(nment,leem  ftrongly  to  fivour 
this  conftrudion.  By  conffaruing  the  ad  in  this  manner,  though 
.fome  difficulties  yet  remain,  they  are^  in  mj  opinion,  fewer  than 
upon  the  other  c6nftrudion ;  and  as  they  are  more  confident 
with  equity,  }uftice,  and  common  lenfc^  I  deem  it  qiy  duty  as  a 
Judee,  tofupport  the  conftru^ion  which  will  tolerate  thefc,  in 
preference  to  one  which  is  attended  with  greater  difficulties, 
and  accompanied  with  abfurdity  and  injnftice ;  efpecially,  as  that 
C0nftru£lion  will  make  both  afts  confident  in  their  main 
obje^s,  and  the  other  (without  any  indication  from  the  appa- 
rent meaning  of  the  Legiflature)  would  amount  to  an  exprefs 
repeal  of  an  important  provifion ;  and  nearly  in  efftH 
revoke  a  grant  aHualty  made^  which,  if  within  the  compe- 
tence of  a  Legiflature,  is  undoubtedly  one  of  the  moft  odious 
a£h  of  its  power,  and  which  nothing  but  abfojute  neceflTity 
fhouU  force  us  to.  fay  they  intended. 

The  title,  therefore,  fo  6r,  under  the  laws  of  Virginia^  I  think 
was  a  veiled  right.  But  it  feems  to  me  now  material  to  en- 
quire, whether  the  title  under  the  laws  of  Virginia  was  com- 
plete or  incomplete.  It  is  admitted,  that  a  patent  was  regularly 
neceflary  to  complete  the  title,  even  had  a  furvey  been  made, 
and  it  is  at  leaft  doubtful  whether  a  warrant  and  furvey  would 
have  given  any  le^al  right  of  pofltffion  at  all.  But  in  this 
cafe,  it  is  contended,  a  furvey  was  not  neceflfary,  for  two  rea- 
sons: I.  Becaufe  the  location  of  an  ifland  was  certain^  and  the 
whole  ifland  would  not  exceed  the  quantity  he  was  entitled  to. 

9«  Becauie 
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1799.  2«  Bccaufc  no  money  was  to  have  been  paid  upon  it.  Thcfe 
reafons  do  not  fatisfy  me  that  a  furvey  was  unneceflarj.  A  fur« 
vey  I  confider  in  all  inftances  to  be  highly  ufeful,  in  order  that 
it  may  be  officially  afcertained,  and  officially  known,  not  only 
what  land  in  particular  is  taken  up,  but  alfo  its  exad  quantity^ 
fo  fir  as  It  is  material  to  fpecify  it,  for  the  information  of  the 
public,  from  whom  the  grant  is  to  be  obtained,  as  well  as  that 
of  any  individual  who  may  have  interfering  claims  or  preten- 
flons.  The  private  knowledge  of  a  few  particular  perfons  who 
may  know  the  fpot  thoroughly,  is  by  no  means  equsd  to  the  au- 
thentic information  which  an  a^ual  furvey,  a  regular  report,  and 
a  correfi  record,  can  convey ;  and  the  i  nuances  arc  fo  very  few, 
Tyherc  exaA  information  can  otherwife  be  obtained,  that  there 
is  no  occafion  for  the  fake  of  tbofe  to  make  an  exception :  It 
\i^ould  do  n^  good,  and  might  lead  to  endlefs  difficulties.  I 
^hink,  therefore,  the  neceffity  of  a  furvey  ought  tt>  be  deeq[ied 
general  and  indifpenfible,  and  there  being  none  in  this  cafe  pre- 
vious to  the  compaft  made  with  Pennjylvaniay  the  title  fo  fir 
was  incomplete.  But  I  admit,  had  a  furvey  been  unneceflary, 
and  had  fuch  fteps  been  taken  in  Virginia  as  would,  of  courfe, 
have  intitled  the  Defendant  in  errof  to  a  patent,^  then  the  com^ 
pa-t  anj  the  a£i  of  confirmation  in  coiiff  quence  might  have  been 
deemed  a  complete  and  perfed  afiuiance  of  it, 'and  as  effcAual 
9S  if^a  patent  had  been  afiually  granted  before  the  compa^  un^ 
der  the  laws  of  Virginia. 

With  refpeft  to  the  payment  of  )f  .40.  it  h  dear  to  me» 
that  as  that  was  meant  as  fuU  purchafe  money  for  land^to  which 
,ihc  pcrfon  who  entered  had  no  right  before,  it  never  can  apply 
to  a  cafe  where  the  grant  was  for  fervid  already  performed^ 
unlefs  the  Lcgifl'^ture  had  wanted  both  common fenfe  and  com- 
/non  honcfly.  I  have  not  hsfi.tited  a  moment  to  rejeft  that 
conftru<5Uon,  the  words  in  no  manner  requiring  it,  and  eafily 
admitting  of  the  conftrudkion  given  by  the  counfel  for  theDe-j. 
fendant  in  error. 

The  finding  in  this  cafe,  I  think,  fu Wei ently  cftabliftes  a  re- 
llnquifbrnent  of  th^  Indian  title  previous  to  the  year  1779, foaa 
to  authorize  an  entry  and  location  in  the  river  OW^,  at  the  times, 
the  entry  and  location  on  bchiilf.of  the  Defendant  in  error  took 
place,  without  a  violation  of  any  duty  either  to  a  particular 
State  or  to  the  United  States* 

1  comenow  to  the  nexrhead  of  inquiry, 

4.  Whether  the  Defendant  in  error  had  any  title,  fiibfcqucnt 
to  the  con>paft  under  the  laws  of  Pennfyhania  ? 

I  do  not  confider  that  this  compaft,  and  the  ad  in  confirma- 
tion  of  it,  immediately  converted  all  inchoate  and  impcrfrtft 
riahts  under  Virginia  into  abfclute  and  perfeft  ones  under 

Pinnfyhaniay^ 
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Pinnfyhaniay  but  that  the  intention  was,  fucb  as  xXm  title  was  17Q9* 
under  Firgtnia^  it  ihould  fubftantiaUy  be  under  Pennfylvaniay  V^  ■  ■■■■*"^ 
in  preference  to  any  younger  right  that  might  have  been  ob- 
tained in  any  manner  under  Pennfylvavia.  IIP  the  manner  of 
proceeding  on  both  fides  was  the  fame>  then  the  f^irginia  claim- 
ant bad  nothing  to  do,  but  to  proceed  under  the  laws  of  the  lat- 
ter, as  ifhis  origmil  title,had  been  obtained  from  Pennfylvania. 
If  tne  manner  of  proceeding  in  both  States  had  been  diiFerent, 
then  I  fhould  have  fuppofed  it  would  have  been  propel  for  Penn^ 
fylvanla  to  pafs  a  new  law  adequate  to  this  new  cafe,  that  the 
faith  of  the  State  might  have  been  duly  obferved.  But  I  con- 
ceive under  both  States  a  furvey  was  indifpenfible,  the  fame 
reafons  which  1  have  urged  on  this  fubje£t,  in  confidering  the 
cafe  of  the  Virginia  right, applying  equally  to  both  States.  The 
furvey  that  was  accordingly  had  under  the  Sc*:*^  of  Pennfyivania 
I  think  was  a  valid  one,  notwithftandfng  theobjefiion  as  to  the 
bed  of  the  river,  for  as  the  law  is  general,  (fuch  at  leaft  it  iip* 
pears  to  me]  that  where  two  countries,  or  two  counties,  bor- 
der on  a  navigable  river,  the  middle  of  the  bed  of  the  river  is 
the  boundary  line,  1  fee  nothing  in  this  cafe  to  prove  it  an  ex- 
ception, and  confe^quently  the  furvey  appears  to  have  been 
made  b^  the  proper  authority.  With  r^ard  to  the  objeSion 
that  in  the  oth  finding  it  is  itated,  that  the  Governor  of  nrginia 
tranfmittedin  17S4  a  ^'ijy?  and  trutXxti  of  entries  made  under 
the  authority  of  Virginia  in  the  difputed  territory,  in  which 
Hft  the-  ifland  in  qusKion  is  not  comprehended^  and  therefore 
theverdift  impliedly  excludes  it,  I  anfwer,  ift,^  If  the  Go- 
verhO(  had  er  had  not  tranfmitted  a  perfc6i  lift,  this  could  not 
haVe  deprived  any  party  really  entitled  of  Shewing  a  title  which 
had  been  omitted,  tithcr  defignedly  (though  that  could  not  be  ' 
prefumed,but  I  ftajte  it  as  theltroogcit  cafe)  or  inadvertently,  on 
the  p:irt  of  the  Governor,  where  at  leaft  an  adverfe  claimant  un«. 
dcr  Pennfyivania  was  not  prejudiced  by  (uch  omiilion,  but  had 
early  and  fufficient  notice  of  the  prior  rieht,  before  he  had  com- 
pleted his  own.  $j.  It  may  be  a  trut  lUb^fo  far  as  it  goes,  but 
not  pcrfeS  for  want  of  a  complete  knowbdge  of  all  particulars, 
fome  of  which  might  have  been  omitted  to  be  afcertaiued  in  the 
ufual  and  proper  manner,  ^i.  The  implication  in  this  cafe 
cannot  have  the  effe^  contended  for%  becaufe  the  K)th  finding 
refers  to  that  lift,  as  ihcluding  the  eniry  and  location  of  the  De- 
fendant in  erroryand  the  i^  finding  declares,  that  two  Deputy 
Surveyors  under  the  Surveyor  General  of  Pennfyivania  did  in 
1785  receive  from  the  Surveyor  General's  office,  a  lift  of  en- 
tries made  under  the  authority  of  Virginia^  w^ich  lift  included 
the  entry  for  the  land  in  the  declaration-  mentioned. 

The  furvey  being  in  my  opinion  good,  though  it  was  fub- 
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1 799.  fcqucnt  to  the  grant  to  the  Plaintiff  in  error,  fliall  be  deemed  to 
C«-y«0  relate  to  toe  time  of  taking  out  the  warrant,  not  only  in  confe- 
quencc  of  the  compaft,  which  fecur^d  all  prior  rights  of  FiV- 
giniay  and  the  a£t  in  confirmation  of  it,  but  alfo  on  account  of 
the  exprefs  laving  of  all  prior  rights  in  the  grant  to  the  Plain- 
tiff in  error  by  the  commonwealth  of  Pinnjylvania^  who  fcem 
to  have  guarded  with  folicitude  againft  any  fiippofed  breach  of 
public  foith,  and  therefore  it  is  itnmatetial  to  enquire,  what 
would  have  been  the  cafe  had  Penf^ylvama  cxprefsly  violated 
it.  But  where  a  Legiflattire  has  conftitutional  authority  to 
pafs  any  law,  I  can  conceive  a  manifeft'  diftinftion  between 
right  and  p9wer ;  between  the  obligation  on  the  part  of  the  Le- 
giflature,  lipon  principles  of  morality,  to  give  effeA  to  a  folemn 
^rpmpafi,  and  their,  in  faft,  making  a  law  in  violation  of  it,  which 
it  is  the  duty  of  the  Courts  to  obey*  The  Legiflature  is  re- 
ftrided  indeed  in  this  particular  by  the  conftitution  of  the  Uni^ 
iid  States ;  and  a  treaty  of  the  United  States  is,  by  its  own  au- 
thority, i^/^^^,  as  well  as  morally,  binding,  while  it  Continues 
in  force,  becaufe  it  Ihall  be  the  fupreme  law  of  the  land.  But 
until  this  conftitution  did  paJTs,  I  fhoulcl  doubt  very  much, 
whether  if  the  Legiflature  had  a£tuall^  violated  the  compad, 
the  Court  could  here  fet  up  the  compa£l  againft  the  law,  upon 

f principles  which  I  have  ftated  at  large  in  my  argument  on  the 
ubjeft  of  the  Britijh  debts*  and  to  which  t  beg  leaVe  to  refer^ 
as  It  is  now  publifliing  in  Mr.  Dallds's  Reports.*  I  fay  this 
Only  incidehtally,  on  account  of  obfervations  on  this  fiibjefl  at 
the  bar,  in  which  I  by  no  means  acquiefce. 

The  warrant  and  furvey  being  thus  by  me  deemed  complete' 
and  unexceptionable,  under  the  Commonwealth  of  PennfyhdZ 
hidy  the  onltr  remaining  enquiry  is, 

5.  Whether  if  the  Defendant  in  error  had  a  title,  it  was  fu<li 
as  was  fufficient  to  maintain  this  cje£tment  i 

Two  objeftlons  are  ftatcd  under  this  head. 

t.  That  the  title,  fiich  as  it  is,  is  only  an  equitable,  not  a  Ie« 
gal  ont^  and  therefore  Will  not  mairitain  an  eje£tment. 

2.  That  it  is  not  brought  within  proper  time,  but  is  barred 
by  the  Statute  of  limitations. 

As  to  the  firft  obje£tion,did  this  title  ftand  merely  as  an  equi- 
table one,  I  (hould  ftrongly  incline  againft  it,  if  not  dtem  it  al- 
together infufficicnt.  It  is  of  infinite  moment,  in  my  opinion, 
that  principles  of  law  and  equity  (hould  nOt  be  confounded, 
otherwife  inextricable  confufion  willarife,  neither  will  be  pro- 
perly underftood ;  and  inftead  of  both  being  adminiftered  with 
ufeful  guards,  which  the  policy  of  each  fyftem  has  devifed  againft 
abufe,  an  heterogeneous  mafs  of  principles,  not  intended  to  af- 
fort  with  each  other,  will  be  blenoed  together^  and  the  fubftante 
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of  jufttce  will  foon  fellow  the  forms  calculated  to  fecvre  it.  1  4799* 
totally  reject  all  the  modem  cafes  introduqid  by  Lord  Manf^  Ai^vW 
Jlfidy  and  fupported  by  fome  other  Judges,  but  lately,  wifeJy, 
as  I  c6m:eive,  difcountenanced  by, the  prefent  Court  of  King's 
Bench,  of  taking  notice  of  zOf/tuique  truftzi  all  in  any  ocner 
right  than  as  holding  in  faA  pofleflion,  with  the  concurrence  of 
the  legal  Truftee.  So  far,  cohiiftent  with  legal  printiples,  a 
Court  noay  go,  but  not,  as  I  conceive,  oneftep  further,  and  that 
it  violates  the  moft  important  principles  of  the  common  law 
to  confider  a  Cefiui  que  trujl  as  having  an  ivta  of  Ugal  right 
againft  the  Truftee  himfclf;  Whatever  excufe  a  Court  may 
have  for  doing  this,  when  the  want  of  a  Court  of  equity  inay 
uree  them  to  procure  fubftantial  juftice,  by  a  deviation  fromle- 

SaTftridnefs  as  to  form,  I  fhould  hcfitate  long,  before  I  ifhould 
eem  myfelf  warranted  in  aiTenting  to  fuch  a  practice,  whea 
both  powers  are.  vefted  in  the  very  fame  Court,  but  each  has 
different  modes  of  proceeding  prefcribed  to  it.  But  I  think  we 
are  relieved  from  any  dilemma  of  this  kind,  by  ftrong  and  un- 
equivocal declarations  of  highly  refpeftable  gentlemen  of  long 
experience  in  this  State,  that  a  warrant  and  Airvey,  where  no 
money  remained  to  be  paid,  and  a  patent  was  only  to  afcertain 
that  all  previous  requifites  had  been  complied  with,  has  beeil 
Uniformly,  deemed  a  legal  title,  as  oppof(fd  to  an  equitable  one  ) 
and  has  all  the  confequences  ^as  fuch,  evenaStoDt>wer^  which 
affbtds  a  ftrong  prefumption  in  fsivor  of  the  fuppofed  legal  titl^ 
for  it  has  bcenfo  Ibnz  held  ((hough  J  think  crroneoufly  at 
iirft)  that  th^re  fliould  be  no  Dower  of  a  truft  cflatei,  that  pel*« 
baps  no  Judge  would  be  warranted  in  a  Court  of  Chancery  iH 
allowing  it.  Whether  this  opinion  was  originally  right  or  nOt^ 
yet  having  been  the  ground  of  many  titles,  it  would  oe  impro* 
per  in  the  Court  td  (hake  it.  I  am  not  certain,  alfoj  but  it  may 
properly  be  confidered,  that  Uie  proprietor  under  a  warrant 
and  fiirvey  ^according  to  long  ufagej  is  at  leaft  in  the  nature 
of  a  tenant  at  will  to  the  |}ublic,  and  as  fuch  has  a  right  of  pof« 
feflion  againft  all  others,  except  fooie  perfon  having  a  better  richt^ 
claiming  under  the  publicj  which  better  right  does  not,  for  the 
reafons  I  have  givenj  exift  in  this  cafe,  in  the  Plaintiff  in  error. 
This  point,  however,  I  merely-intimate,  it  not  beiiig  ntceflary 
ko  deliver  an  opinion  upori  it. 

Another  circumftance  has  occurred  to  me,  which  I  fugg^ 
with,  diffidence,  as  it  was  net  fpoked  to  at  the  bar,  that  though 
the  cdmpai^  and  confirming  a£k  did  not  render  a  furvey  unne* 
ceiTaryi  f^^  when  a  furvey  was  made,  it  being  a  right  derived 
from  compad  alone,  the  title  ought  to  ftand  on  chat  gKHinJ 
alone,  and  riot  depend  on  a  patentj  which  imports  a  grant  by  the 
Vol.  III.  Ooo  Sute 
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17QQ.      State,  at  its  own  difcretion,  of  property  of  its  own,  and  feem$  to 
^^  ^s^   imoly  that  the  State  is  the  fole  agent  in  the  conveyance  of  the 
title. 

With  refped  to  the  objedion  from  the  ftatute  of  limitations, 
it  i^  fiifficient  to  (ay,  that  that  ad,  in  my  mind,  clearly  contem- 
plates other  objects,  and  neither  in  its  letter,  or  fpirit,  is  to  be 
applied  to  this  new  and  peculiar  cafe ;  but  admittinc:  that  it 
did,  the  fzQs  in  this  cafe  do  not  coine  within  the  provfrtons  of 
it,  there  appearing  to  have  been  no  fuch  laches  as  the  z3t  con- 
templated to  prevent* 
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THE  Defendant,  betn;  c^Jirged  a^a  common  libeller  be- 
fore THfi  Chief  Justice,  wasb'>ui  dhy  r/.c«H:iiizancc 
to  be  of  good  behaviour,  &c.  a.id  on  aOppofiti  »n,  th.  t  he  had 
broken  the  condition,  by  a  continuance  of  his  libell>iu«  publi- 
cations, an  a£lion  of  debt  was  inflituted  upon  the  rec^gii- 
zance,.  in  this  court.  At  the  time  of  his  enterinti;  his  appear- 
ance, how-'^er,  he  fihd  a  petition,  f?tting  forth  upon  o^th, 
that  he  was  an  alien,  a  fubjcft  of  the  Kin^  ti  Gnat  Britain^ 
and  praying:,  that  the  fuit  might  be  removed  for  trial  into  the 
Cjr^qit  Court,  upon  the  terms  prefcribcd  by  the  I2ch  fe^lion 
of  the  judicial  zSt.  i  Foi  Swiffs  Edit.  p.  56.  The  removal 
being  objected  to,  a  rule  to  mew  caufe  w^  granted;  which 
was  areuod  by  Jngtrfoll  and  Dallai^  for  the  Commonwealth, 
and  by  £.  Tilghman^  Lewis^  Rawlfj  ti  Harper^  (of  Soutb-^ 
Carolina^)  for  ^he  Defendant. 

The  argument  embraced  two  propofitions:— ift.  Whpther, 
in  any  cafe,  a  State  can  be  connpelled,  by  an  alien,  to  profe- 
cute  her  rights  in  the  Circuit  (^ourt  ?  2d.  Whether  admitting 
the  general  JMrifdidion  of  the  Circuit  Court,  a  State  can  be  fo 
compelled,  in  a  cafe  like  the  prcfent  ? 

X.  For  thc{3cfendant|  it  was  urged,  that  the  prefent  cafe 
came  clearly  within  the  conftitutional  inveftment  of  judicial: 
authority  in  the  Federal  Government,  being  a  cafe  between  a 
Sute,  and  a  fubje£l  of  a  foreign  State;  Jrt.  3.  f,  %  that  the 
|ith  fedipn'of  the  judicial  a^  gives  fhe  Circuit  Court  ^  ori- 
ginal, cognizmbe,  concurrent  with  the  courts  Qf  the  feveral 
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States,  of  all  fuits  of  a  civil  nature  at  common  law  or  in  e- 
quity,  &c.  where  an  alien  is  a  party;"  i  Vol  Swiff  t  Edit.  p. 
55.  and  that  whatever  doubt  might  be  raifcd,  whether  this  o- 
riginal  jurifdt^on  embraced  the  cafe  of  a.  PlaintifF  State  upon 
a  recognizance;  vet,  the  z&  precludes  all  doubt  when,  in  tht 
nature  of  an  appellate  jurifdidion,  it  provides  by  the  lathfedir 
on,  for  the  removal  T)f.^  a  fuit  (not  faying  as  before,  a  fuit 
of  a  '  civil  naturr')  commenced  In  any  State  court  againft  an 
alien  "  The  jurifdiflion,  thus  exprefsly  recc^nized  by  the 
Conflitution  and  law,  is  founded  on  the  policy  of  afluring  to 
foreigners  an  independent  and  impartial  tribunal;— «a  policy, 
n^ore  entitled  to  be  refpcded,  than  the  mere  dignity  of  the  in- 
dividual States,  in  the  adminiitratton  of  juftice.  But  neither 
the  principle,  nor  tht^  terms,  of  the  Conftitution  will  effe^  the 
prefc'.ic.Ciife:  for,  the  principle  goes  no  further  than  to  prevent 
liTuing  any  compulfory  procefs^  to  render  a  State  amenable  at 
the  ^it  otindividugls;  and  the  terms  of  the  amendment,  con- 
forming to  the  principle,  provide  only,  that  ^  the  judicial  pow- 
**  cr  of  the  United  States  (hali  not  he  conftrued  to  extend  to 
^  aiiy  fuit  in  bw  or  equity,  '€9mminced  or  frifecuted  againft 
**  one  of  the  United  States  by  citizens  of  another  State,  or  by 
*'  citizens,  or  fuV  iedS,  of  any  foreig^n  State/*  3  Vol.  p.  iji. ' 
SivifTs  Edit.,  fhis  is  not  a  fuit  againA  a  State^  fo  the  judi- 
cial power  of  the  United  States  may  ftill  extend  t6  it;'  but  be- 
ing a  fuit,  in  which  a  State  is  a  party  againll  an  alien,  the  Su- 
preme Court  Ha^,  c'onftitutionally,  an  original  jurrfdidion; 
which,  however,  does  not  preclude  the  exercife  of  jurifdidioni 
by  way  of  appeal;  particularly  where  the  ad  of  the  State  itfelf, 
in  refoi-ttng^to  Her  own  tribunal,  leaves'  no  alternative. 

II.  Nor  is  there  any  thing  in  the  peculiar  nature  of  the  pre- 
fcnt  fiiity  tci  bar  the  federal  jurifdidtion.  It  is  an  a£tlon  of 
debt;— a  fuit  of  a  civil  nattire,  inftituted  by  the  (ame  proceft^ 
though  in  the  name  df  the  Cornmon wealth,  as  anjr  other  afiion.. 
to  recover  "9  debt;  atid  not  as  a  criminal  profecution  for  a 
breach  of  the  law,  or  recogrizance.  If  inftead  t>f  applyine  for 
a  removal,  the  Defendant  had  pleaded,  the  PUIntiff  had  de- 
murred to  the  plea,  ahd  judgment  had  been  give.*,  for  the 
StaCc,  the  Defendant  would  in  this  ca(e^  as  in  allicafes  of  a 
civir*nature,  be  entitled  to  a  v^rit  of  error.  To  obyiate,  in- 
deed, all  cavil  en  the  nature  <^f  thfe  actions  to  be  Removed,  the 
t2th  fe£tion  of  the  judicial  ad  rejeds  epithets  and  qualifica- 
tSdns  of  every  defcription,  uling'  fimpTy  the  term  **  a  fiiit,*^ 
•  which  is,  what  the  l<>gicians  would  denomiilate,  genus'gen^rai^ 
ij/tmum,  comprehending  every  form  of  adi6n.-^ee'6  Mod,* 
132.  7  T.  Rep.  357.  2  JW.  C  341.  2  DalL  Rep.  358.  i  DaU. 
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I.  For  the  commonwealth,  it  was  anfwered,  that  if  the  pre^  1798* 
fent  attempt  was  fuccefsful,  it  would  proftrate  the  authority  of  Wy'^ 
«he  individual  States;  ac^l  render  them,  whenever  a  foreigner 
was  an  offender,  and  the  offence  was  bailable,  completelv  de- 
pendent u^on  the  federal  cburts  for  the  adminiftration  of  cri* 
minal  juftice.  But  recognizances  are  a  part  of  the  proceedings 
in  the  exercife  of  a  criminal  jurildiSion;  and  wherever  the 
principal  queftion  attaches,  it  is  a  rule  of  law,  that  every  in- 
tiV^nt  follows.  The  cafe  never  could,  indeed,  be  within  the 
contemplation  of  the  conftitution,  or  1;jw,  as  a  fubjed  of  fede- 
ral jurifdiAiom  Every  goverment  ought  to  poffefs  the  means 
of  klf-prefer vation ;  and  no  court  can  exift,  without  th*  rower 
of  bailing,  binding  to  good  behaviour,  &c.  It  is  abfurd  and  nu- 

fatory  to  fay,  a  State  Court  may  poffefs  ,the  power,  but  that  a 
edetal  Co^irt,  in  the  numerous  inftances  of  foreigners,  is  ne- 
ceflary  to  enforce  it.  Nor  is  the  adverfe  doftrine  confined  to 
the  cafe  of  a  recognizance  like  the  prefent;  but  it  equally  ap. 
plie$  to  the  cafes  of  a  recognizance  for  the  appearance  of  a  de« 
rendant,  or  witnefs,  and  K>r  anfwering  interrogatories  upon  a 
contempt  committed.  Is  it  reafonable  to  fuppofe,  th^t  fuch 
9n  tfftct  was  intended  to  be  produced,  bv  the  framcrs  of  the 
Conftitution,  or  that  it  could  long  be  tolerated  by  the  peo- 
plel 

It  is  contended,  the  word  "  fuit,"  is  ginus  gemralijfimum^ 
and  embraces  every  fpecies  of  action:  but  however  log'^^'  ^he 
•phrafe,  the  inference  is  certainly  politically  wrorig.  Tne  pow- 
ers of  the  general  government  extend  no  further  than  pofitive 
delegation;  and,  in  relation  to  crimes,  they  are  either  fpeci&- 
td  in  the  Conffitution,  or  ena£led  in  laws,  made  in  purfuance 
of  it.  The  State  has,  likewife,  its  penal  fan&ions,  more  ge- 
neral and  indefinite  than  thofe  of  the  union;  every  inhabitant 
owing  obedience  to*  its  laws.  If  an  alien,  as  well  as  if  a  citi- 
zen, commits  murder,  burglary,  arfon,  or  larcenv,  in  Pennfji^ 
^aniay  he  is  punifhable  bv  indictment  exdufivefy  in  the  Sute 
Courts:  And  yet  an  indidment,  or  information,  is  in  legal 
phrafeology,  *'afuit:"  4  BLCagi,  %  TVood.  Leli.  SS^*  * 
Com.  Dig.  22J.  As  are  adions  on  penal  flatutes,  whether 
brought  by  a  common  informer,  or  by  the  State.  If,  then,  the 
Word  "  fuit"  is  fo  comprehenfive,  what  is  to  prevent  an  alien 
from  transferring  an  indidment  from  the  State  to  the  1  ederal 
C#urt? 

But  the  truth  is,  that  this  is  not  a  fuit  of  a  civil  nature; 
and,  therefore,  not  within  the  view  of  the  Conftitution,  or  of 
the  B&df  Congrefs.  Speaking  of  indiftments  and  informati- 
ons, they  would  be  called  criminal  profecutions :  And  this  fuit 
though  not,  ftridly,  a  criminal  profecution,  is  a  fuit  of  a  cri- 
minal 
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1798'  •  minal  nature.  What  is  its  origin?  A  complaint  on  oath,^  that 
V^v^/  the  p.irty  menaces  the  public  p.uce.  What  is  the  cauf;;  of  afti- 
on?  A  breach  of  the  coaJtij.j,  to  keep  the  peace  and  be  of 
good  behaviour.  What  will  be  the  f.iil  in  iffu:f  Whjether 
the  Defendant  has  kept  the  oeice,  and  b.-en  ;>f  gviod  behaviour, 
according  to  the  law  of  Pennfylvania.  What  muft  be  the 
Plaintiff's  proof?  Proof  that  the  DjfjiiJ  nt  has  committed  an 
offence.  The  recognizance  is,  in  fhort,  a  part  of  the  crimin.il 
procefs  of  the  law;  it  miX  be  fet  forth  *m  the  record ;  and  ii  is 
the  mere  inftrument  of  fubftituting  bail,  for  the  imprifonmeat 
of  the  Defendant's  perfon. 

IL  But  a  State  cannot  be,  and  never  could  have  been,  com» 
pelled,  by  an  alien,  to  profecute  her  ri2hts  in  a  Circuit  Court. 
The  Conftitutioh  contemplates  the  fubjefts,  and  the  tribunals, 
for  the  cxercife  of  th3  judicial  authority  of  the  U.:ion.  The 
cafes  of  public  minifters  and  individual  States,  are  vcfted,  as 
matter  of  ^r/^iVz^/j^rifdidioh,  in  the  Supreme  Courts  and  even 
if  the  v/ord  original  Joes  not  mean  exclufive^  the  courts  of 
the  refpe<aivc  Slates  poffeffed  at  tlic  time  of  framing  the  con- 
Tcitution,  a  concurrent  jurifdiSion,  *>y  which  the  provifion  may 
be  fjtis^ed.  The  jurifJi£lion  of  the  State  courts  has  never 
fince  been  taken  away;  but  as  th^  Conftltution  does  not  give 
a  concurrent  jurifJidtion  to  the  Circuit  Coiirf,  it  is,  at  leaft, 
incumbent  on  the  Defendant's  counfel  to  (h,:w,  by  expre(s 
word*,  that  fuch  a  jurifdiSion  is  given  in  the  aft  of  Congrefs. 

in  diftributing  among  the  Federal  Courts  their  refpeftive 
portions  of  the  judicial  authority,  Cjngrefs  has  declared,  in  the 
I3:h  ftdion,  **  that  the  Supreme  Court  fh;ill  have  cxclufivc 
*' jurifditftiofi  of  ail  controverfies  of  a  civil  nature,  where  a 
"State  is  a  part,  except  between  a  State  and  its  citizens; 
"  and  except  alfo  been  a  Stitic  and  citizens  of  other  States,  or 
"  aliens,  in  which  latter  cafe  it  (ball  have  original^  but  not 
**  /;rr/i/;fv^,  jurifdiclion."  When  thef^  exceptions  were  made, 
the  concurrent  juriCiftion  of  the  State  Courts  exited  to  fatis- 
{y  them ;  and  the  aft  of  Coiigrefs  does  no<,  in  any  other  fefti* 
o^i  name^  or  dcfciibc,  the  caf/ of  a  State,  either  uppn  ttie 
pnnciplc  of  an  o/iq^nal,  exclufiye,  or  appellate,  jurifdiftion. 
The  principal  p«^lic)  fuirg.fted  as  to  aliens,  was,  likewife,  an- 
fwsred;  for,  they  n.ieht  ail  have  fued  in  the  Supreme  Court; 
and  the  cafe  of  one  State  againd  a  citizen  of  another  State,  is 
put  on  thv?  fimc  fiKifing  with  the  cafe  of  a  State  againft  an  alien. 
By  this  /cftion,  therefore,  the  provifion  in  the  conftitu.tion  is 
cffeftuated;  and  we  miift  prefume,  th;it  if  a  State  was  meant 
to  be  included  in  any  grant  of  jurifdiftion  to  an  inferior  Court, 
the  meaning  would  be  clearly  cxprefH^d,  and  not  left  to  doujbt- 
ful  implic2tion. 

Thcra 
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There  are,  then,  no  words,  in  creating  the  jurifdiSioni  ^799- 
of  the  Circuit  Court,  that  cxprefsly  include  a  State:  and,  in-  V^-^^^ 
deed,  it  has  almoft  been  conceded,  that  the  cafe  is  not  within 
the  Iith  fe£tion,'  of  the  judicial  z&.  It  is  to  be  (hewn,  how- 
evci,  that  if  it  is  not  within  the  iith  fe£lion,  it  cannot  becm-> 
braced  by  the  lath  fe£tion.  The  concurrent  ]\inK\&\oTx  given 
by  the  nth  feilion  to  the  Circuit  Court,  refers  to  the  State 
Courts,  and  not  to  the  Supreme  Cogrt;  and  the  generality  of 
th?  terms  might,  upon  the  oppofite  conftru£lion,be  extended  to 
C(fcs  evidently  not  included  in  the  reafon  of  the  provifion,  or 
excluded  by  other  parts  of  the  law;— co  fii its  below  the  value 
of  500  dollars,  to  fuits  for  coits,  and  to  fuits  between  aliens. 
It  is  infifteil,  however,  to  be  enough  to  give  the  jurifdifiion, 
that  an  alien  is  a  party.  But  exprijjio  unius  eft  exclufio  alte^ 
rius  I  and  it  would  violate  another  rule  of  law,  to  embrace  the 
cafe  of  a  fuperior,  a  Sta»te,  by  merely  naming  the  cafe  of  an 
inferio'*,  a  foreign  individual.  In  the  Conftitution,  and  in  the 
I  jth  fe^ion  of  the  Judicial  ad,  the  cafes  of  an  alien,  and  of  a 
citizen  of  another  Sute,  are  placed  on  the  fame  footing,  be- 
caufc,  it  is  pjain,  that  their  cafes  are  within  the  fame  policy: 
but,  if  th(  adv  rfe  do£^rine  is  correct,  the  principle  is  aban- 
doned in  the  nth  fedion ;  for,  thejutifdiiiion  will  afFcft  the 
fuit  of  a  State  where  an  alien  is  a  party,  though  it  will  not 
afFe£(  the  fuit  of  a  Stftei  w'lcre  iheciiizm  of  another  State  is 
a  parry.  Alien  party,  n.cans  party  Plaintiff,  as  well  as  De- 
fendants and,  therefore,  if  the  jutifdiclion  is  not  limitted  to 
J)rivatc  fuits  between  individuals,  what  was  there,  before  the 
amendment  of  the  Conffi.ution,  to  prevent  an  alien  from  fu- 
ing  a  State  in  the  Circuit  Court?  And  yet  was  fuch  an  at- 
tempt ever  made,  or  would  ever  fuch  an  attempt  have  beei)  tole- 
rated ? 

Thcfc  conliderations,  and  the  dignity  of  t^e  party,  muft 
evince  that  the  conftitution  and  law  intended  toveft  in  the  Su- 
preme Court  alone,  an  original  jurifdidionin  the  cafe  of  States, 
unlefs  the  States  themfelves  voluntarily  refort  to0ate  tribunals, 
which  are,  therefore,  left  with  a  concurrent  authority.  N«it^er 
in  the  conftitution,  nor  the  law,  is  there  an  exprefs  delegation 
of  a  concurrent  authority  to  the  Circuit  C3urts.  For,  al- 
though it  is  faid,  that  the  twelfth  fe£lion  meant  to  cnbrge  the 
jurifdidion  of  the  Circuit  Courts,  beyond  the  bcund.iries  pre- 
fcribed  in  the  eleventh  feftion  s  yet  the  fcftiqns  arc  in  pari  ma- 
ieria  j  they  fpeak  of  the  fame  parties  j  they  refer  to  the  fame 
vJueof  th«  matter  in  controverfy ;  and,  in  (hort,  the  twelfth 
fe£tion  only  provides  a  mode  of  transferrinj^  from  the  State 
Court  to  the  Federal  Court,  fuch  fuits^  in  ^^Hich  an  alien  is 
made  a  i^efendant,  ^  he  could  have  originally  brought  there  in 

the 
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1798*  ihty  endeavour  to  adjuS  the:  matter  by  negociation,  but  if  it 
cannot  be  thus  accomplifiied,  each  has  a  right  to  retain  its  own 
intLrpretation,  until  a  reference  be  had  to  the  mediation  of  odicr 
nation's^  an  aibitaticn,  or  the  fate  of  war.  There  is  no  pro- 
vifion  in  the  c^uftitution,  that  in  fuch  a  cafe  the  Judges  of  the 
Su|>rc:ne  Court  of  the  United  States  fhall  control  and  be  con- 
clusive :  neither  can  the  Conercfs  by  a  law  confer  that  power. 
'fhcrc  appears  to  be  a  defe(!^*in  this  matter,  it  is  a  cafus  omf" 
Jus^  which  ouijht  in  fome  way  to  be  remedied.  Perhaps  the  Vice- 
Prefi'Jcnt  and  Senate  of  the  United  States  \  or  commiffioners 
.-appointed,  fjy  one  by  each  State,  would  be  a  mdrc  proper  tri- 
bunal than  th?  Supreme  Court.  Be  that  as  it  may,  I  rather 
think  the  remedy  muft  be  found  in  zn  amendment  of  the  con- 
ftitution. 

I  (h?ll  now  confider  the  Cafe  before  ur.  It  is  an  aAion 
brouL'ht  ill  the  name  of  the  crmmonweal;h  of  Perinfyhania^ 
againft  en  alien^  a  Britijh  fu^^j  <fl.  By  the  exprefs  words  of 
thefccondfentcnceof  th-r  2nd  fcilion  of  the  3d  Article  of  the  con- 
fHwwion  of  the  United  States^  in  fuch  an  adion  the  Supreme 

isnowprav- 
givcn  to  the 
'be  concluded,  that 
the  Conzrefs  in  the  12th  fe£lion  of  the  judicial  law,  did  not 
contempTatp  an  aAion  wherein  a  State  was  PtaintifF,  thourh  an 
alien  was  Dcfcivlant,  for  it  is  there  faid,  "that  if  a  fuit  be  com- 
menced in  any  State  Court  aj^ainft  an  alien,  &c,"  as  it  docs 
not  mention  by  a  State,  the  prcfumption  and  conftruSion  muft 
be,  that  it  meant  by  a  citiscp.  This  will  appear  pretty  plain 
jVom  a  periifal  uf  the  I  ith  f^dtion  of  the.fame  ad,  where  it  is 
onafted,  that  the  Circuit  Courts  (hall  have  original  cognizance, 
concurrent  with  the  Courts  of  the  fevcral  Statef,  of  all  fuits  of 
a  civil  nuure,  of  a  certain  valur,  whtzctht  United  States  are 
Plaintiffs  or  Pctlltoners,  or  where  an  alien  is  a  parry.  This 
confines  the  original  cognizance  of  the  Circuit  Courts,  con- 
current wiih  the  Courts  of  the  fcvcral  States,  to  civil  aflions 
commenced  by  the  United  States^  or  citizens  againft  aliens,  or 
where  an  alien  is  a  pirty,  &c.  and  does  not  extend  to  anions 
broifj/ht  agyinft  aliens  by  a  State,  for  of  fuch  the  Supreme 
C.Mirt  had,  by  the  conftiiuticn,  original  jurifdi£lion.  I  would 
further  remarlr,  that  the  jtirifdifiionof  the  Circuit  Cou:rs  is 
confined  to  -j^ions  of  a  c'vii  nature  againft  alierss,  and  docs  not 
orten.l  to  thofc  of  a  criminal  nature i  for  although  the  word 
^fttit**  i?  ufed  generally  .in  the  I2th  feiHon,  without  expre/T.ng: 
rhc  words  "^  a  civil  nature^*'  yet  the  fiig^tcP  connderatioo  of 
whar  fol!ov;5,  msni/eflly  fliews  that  no  or  her  fuit  was  mesmt  ; 
kr  the  matter  in  difpute  muft  exceed  five  hundred  dolla*di^in 

valuC) 
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valuei  fpccial  bail  muft  be  giveni  izc.  terms  applicable  to  ac-      1758. 
tions  of  a  civil  nature  only.  \^/^\j' 

Let  us  now  confider,  whether  this  fuitagainft  If^i/Jiam  Ccb^ 
hit  is  of  a  civil  or  criminal  nature.^  It  is  gioundcd  on  a  re- 
cognizance for  th<5  good  behaviour  entered  into  before  the  . 
Chief  Juflice  of  this  State.  This  recognizance,  it  muft  b<?  con- 
ceded, was  takej2  to  prevent  crin;inal  a«9ions  by  the  dtfciidiint, 
in  violation  of  the  peace/  order,  and  tranquilitvof  the  fociety; 
it  was  to  prevent  cnmes,' or  public  wrongs^  ana  riifdemeanors, 
and  for  no  other  purpofe.  It  is  evidently  oi  vl  criminal  nature, 
and  cannot  Iw/ fupportcd,  unltfs  he  fball  be  convidcd  of  having 
committed  fomicrlfm./ \yhich  would  incur  its  breach  fince  it's 
date,  and  before  the  da/  on  which  the  proccTs  ifliied  a,:ainft 
him.  Befid.'«,  a  recognizance  is  a  matter  of  record^  it  is  in  the 
nature  of  a  judgment^  and  the  procefs  upon  it,  whether  a  Jiirc 
facias  or  fummons,  is  for  the  purpofe  of  carrying  i:  into  ex- 
ecution, and  is  rather  judicial  iWdn  original i  it  is  no  far:h^r 
tabe  reckoned  an  original  fu it,  than  that  the  Defendant  has  a 
right  to  plead  to  it :  it  is  founded  upon  the  recognizance,  and 
muft  be  confidered  as  flowing  from  it,  and  partaking  c{  i:s  na- 
ture ;  and  when  final  judgment  ftiall  be  given  the  whclc  is  to  be 
taken  as  one  record.  It  has  been  well  obferved  by  the  attor- 
ney general,  that  by  the  laft  amendment,  or  legi/lative  decla- 
ration of  the  meaning  of  the  Conftitution,  lefpeding  the  jurif-  . 
diSion  of  the  courts  of  the  United  States  over  the  caufcs  of 
States,  it  is  ft rongly  implied,  that  States^ihall  not  be  drawn  a- 
gainft  their  will  direSly  or  indire(Sl!y  before  them,  and  that  if 
the  prtfwnt  application  fliould  prevail  this  would  be  the  csfe. 
The  words  of  the  declar«ttion  are:  **  The  judicial  power  df 
the  United  States  (hall  not  be  conftrued  to  extend  to  any  fuit 
in  l.'w  or  quity  commenced  or  profecuted  again  ft  one  of  the 
United  States^  ny  citizens  of  another  State,  or  by  citizens  or 
fui'#je£l>  of  any  foreign  State."  When  the  juuicial  law  was 
P'lned,  the  opinion  picvailcd  that  States  might  be  fucd,  which 
by  this  amendment  is  fettled  otherwife. 

The  argument  <i^  inconvenient:  is  alfo  applicable*  to  the  con- 
ftrudion  of  this  feflivin  of  the  a£l  of  Congref?.  Can  the 
Le^ijfaturc  of  the  United  States  be  fuppofed  to  have  intended 
(granyng  it  was  within  their  conftituiional  powers)  that  an 
afiep,  fetlding  three  or  four  hundred  miles  fiom  vkhere  the 
Circuit ^Court  is  held,  who  has,  from  his  turbulent  and  infa- 
mous cohdudt  in  his  ncigiibourhood,  been  bound  to  the  good 
behaviour  by  a  luagiftrateof  a  ftace,  ftiould,  after  a  bre:ich  of 
his  recognizance  and  a  profccution  for  it  commenced,  be  en- 
:ibled  to  remove  the  psofccuiion  before  a  Court  at  fuch  a  dif- 
tancC)  and  h'.IJ  but  twice  in  a  year,   to  be  tried    by  a  juiy,^ 

who 
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.T798-  who  know  neither  the  perfons,  •  nor  charaflcrs,  of  the  wit^ 
i^^'^i^  nefles,  and  confequcntlv  are  unqualified  to  try  their  credit ;  and 
to  oblige  the  profecutor  and  wicneffrs  to  incur  fuch  an  expencc 
of  time  and  money,  in  order  to  prove  that  he  had  committed  a^n 
aflaulr,  or  any  other  ofFence  that  would  amount  to  a  violation 
of  ir  ?  If  fr),  luch  a  recognizance,  though  it  would  operate  j'S  a 
fccurity  to  the  public  againfl  a  citizen,  would  be  of  liule  avpj! 
againftan  alien.  It  cannot  be  conceived,  that  they  intended  co 
put  an  alien  in  a  more  favorable  fituarion  than  a  citizen  in  fuch 
u  cafe,  and  by  di(Bv:ulties  thrown  in  the  way  to  difcourage  and 
weaken,  if  not  defeat  che  ufe  of,  a  reftraint,  found  often  to  be 
very  falutary  in  prefcrving  the  pjace  and  quiet  of  the  people. 
Many  other  inconveniences  have  been  mentioned  by  thecoun- 
fcl,  which  I  (hall  not  repeat.  If,  therefore,  any  other  conftruc- 
tion  can  be  made  it  ought  to  prevail. 

Upon  the  whole,  our  opinion  is,  that  where  a  Siate  has  a 
controvcrfy  vjrith  an  aiien  about  a  contrail,,  or  other  matter  of 
a  civil  nature^  the  Supreme  Court  of  the  United  States  has 
origihal  jurifJiftion  of  it,  and  the  circuit  or  diftrift  courts  havp 
nothing  to  do  with  fuch  a  cafe.  The  reafon  feems  to  be  found* 
rd  in  a  refpect  for  the  dignity  of  a  State,  that  the  a6aon  may 
be  brought  in  ih^*  firft  inftince  before  the  higheit  tribunal,  and 
alfo  that  this  tribunal  would  be  moft  likely  to  guard  againft  the 
power  and  influence  of  aftate  over  a  foreiLrncr.  '^utthat  neither 
the  conftitution  nor  the  coni^refs  ever  coJitcrnplatcd,  that  any 
court  under  the  United  States  IhouU  uke  cognizance  of  any 
thing  favouring  of  crimimrty  rg  injl  a  State  :  That  thea£lion 
before  the  court  is  of  a  criminal  nature  nnd  for  the  puni(hmenc 
of  a  crime  againft  the  State  :  That  yielding  to  the  prayer  of 
the  petitioner  uould  be  highly  inconvenient  in  itfclf  and  inju- 
rious in  the  precedent:  Ard  that  ccgnizancc  of  it  would  not  be 
accepted  by  the  Circuit  Court,  if  lent  to  them  ;  for  even  con- 
fent  cannot  confer  jurifdiftion.  For  thefc  re;ifon«,  and  others, 
omitted  for  the  fake  of  brevity,  I  conclude,  the  prayer  of  fF^/- 


Ham  Cobbe*  cannot  be  granted. 


The  Petition  rejcflcd. 


Camberlikc 
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Camberling  verfus  M^Call. 


THIS  caufe  (fee  2  Vol  d8o.)  being  agi  .  called  en  the 
lift  of  areuments,  the  Court  declared,  that  although 
they  had  propoled  to  the  Defendant's  counfel  to  wave  the  g£- 
jeflion  to  the  form  of  bringing  the  aAion,  before  (he  expira- 
tion of  three  months  from  the  time  of  proving  the  lofs;  yet, 
that  on  his  refufal  to  do  fo,  they  meant  to  decide  in  favor  of 
the  objedion. 

Judgment  was,  accordingly,  entered  for  the  Defendant. 


AvoNVMour 


THIS  was  an  e|e£tnfent,  to  be  decided  by  the  opinion  of 
the  court.  It  appeared  that  the  LefTor  of  the  PlaintiflT 
claimed  as  heir  at  law  of  James  Graham^  who  made  hi^  will 
on  the  8th  of  Onober^  1745,  deviling  "to  my  wife  one  third 
^  part  of  all  mv  effefts,  the  improvements  excepted.  Alfo  I 
**  j^ive  to  my  (on  James  the  improvement  whereon  1  now 
••  live."  The  pren^ifcs  were  held  by  warrant;  and  the  only 
queftiin  was,  whether  an  eftate  for  life,  or  inict^  vcfted  in 
the 'Tefta tor's  fon  James  by  the  devifef 

The  Court  decided,  that  the  Devifee  took  an  eftate  in 
fee*. 

Coxx 

*  I  wat  favored  vith  this  inemoraiMlnm  by  Mr»  DtmcMn  of  C^flJU^  ouo 
•f  tbe  ceuofi  1  who  argued  the  caufe. 


;|7S  Casss  ruUd  and  adjudged  ia  the 

1798. 


Cd:;e  verfus  M'Clekachan. 
CoxE  oerfus  Huston,  Spaiai  Bail. 


JUDGMENT  having  bctfn  obtained  zvLtin^  ATClinachiiny 
h  Ca.  Sa.  ifiaed  to  September  Term  la£t,  and  was  reCurned 
non  e/i  inventus.  The  Plaintiff  then  i/Tucd  tfcire  facias  agaiiift 
Hujfan^  the  fpc<;ul  bHfl,  which  was  returnable  to  the  prefeht 
term ;  and  wiihin  the  fi  (l  four  days  of  the  term  M*'Clenachan 
was  furrendered  in  difcharge  of  his  bail,  when  a  motion  was 
made  for  leave  to  enter  an  exoneretur.  But  the  D;.fendant, 
being  a  member  of  the  Congrefs,  which  was  in  feffion  at-  the 
time  of  bis  furrender,  prtfcnted  a  memorial  to  the  Court,  de- 
manding, as  hi<«  privilege,  to  be  difcharged  from  the  cuftody  of 
the  Stieriff ;  a. id  it  Was  agreed,  th^x  the  motion  for  an  exonert' 
tur  on  bjbslf  of  the  bail,  as  well  as  the  motion  for  adifchjige 
on- behalf  of  rhif  Defendant,  fhould  be  argued  together,  upon 
rules  to  ih».w  csijfc. 

IngerfoU  zv\i  Dallas  cort tended,  that  both  the  rules  ought  to 
be  mnde  ablbiuie.  id.  The  Defendant  would  be  entitled  to 
his  p.ivilege,  even  if  he  were  in  execution  ;  and  his  being  fur* 
Ter^.red  by  hii  bail,  pLcwS^im  in  cuftody.  at  the  fuitof  the 
Plaintiff,  Had  the  Defeat] ,mt  been  arretted  before  he  w^s  enti- 
tled toprivilege,  he  could  not  have  bcen'held  in  cuftody  after liis 
privilege ;  but,  in  the  prefeni  carc,he  was  never  in  cuftody  till  the 
ieiinon  of  Congrcfs  had  actually  commvnced,  Thr  Cillowing 
authorities  w,*rc  cited  on  this  point,  C5wf/?.  j/rf.  i.^*  6.  I, 
B\  C.  64.  6.  li.  f^in,  Aor.  36.  12.  and  13,  W.  3.  c.  3. 
II.GV5.  3.  c.  24.  10,  GVtf.  3.  r.  50.  3.  Com.  t)ig.  310^ 
5. '/I  iJr^.  686.     i.Jac^uc.  13.    .4.  Cs/il.  2>/^.  336. 

2'J.  An  exoneretur ^"iu^t  to  bo  entered  on  the  bail  piece. 
IricuIgenccisMlivaysifa  wn  to  bail,  where  no  injury  ts* produced 
to  the  Plaintiff.  If  the  Defendant  had  been  taken  on  the 
Ca,  Sj.  or  if  he  had  been  furrendered  before  Congrefs 
aiu'ii  bled,  he  would  now  have  been  entitled  to  his  piivi- 
h^e  ;  fo  that  the  Plaintiff  has  iu£jred  notjnng  by  the^lelay. 

Xh 
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The  general  rule  is,  that  the  bail  may  furrender  within  the  I'^oS. 
firft  four  days  of  the  tern:,  to  Mr!»ich  th^  fcire  facias  is  returna-  K^^\^sj 
ble.  Sherid,  Pr.  377,  381.  4  B:;rr.  2!34.  And  if  the  bail  is 
prevented  from  making  a  futcecidcr  by  ^ny  1^1  bar,  even  a* 
fifing  from  matter  ex  foflfaifo^  he  fti**!!  be  entitled  to  an  exo- 
neretur.  i  Burr,  339,  34.a  Sell.  i8v7-  Str.  12 '7.  I  Purr, 
339,340.  Z>«»^.  4.5.  Si//.  183.  Whether,  thw'f^fure,  the  bail 
could.  Of  could  not,  furrender  the  Defendant  after  the  time  that 
privilege  had  occured,  the  preleiii  ?pplicaiion  is  equally  well 
founded.  But  to  place  the  cafe  on  the  faireft  footing,  the  hail 
will  confent  on  the  principles  recognized  in  i  Str.  419, 
to  remain  refponfible  for  furren^dering  the  Defendant,  wiihin 
four  days  after  the  feffions  of  Congicfs,  provided  that  time  is 
allowed  to  make  the  furrender. 

E*  Tilghman  and  Rofs^  the  PI  .intifPs  counfel,  having  con- 
fidered  the  propofition,  for  allowing  ftirther  time  to  make  the 
furrender,  agreed  to  it;  and  THE  Court  df?c!arcd  their  appro- 
bation of  thecompromife,  as  affording  a  good  precedent  for  fu«> 
ture  cafes  of  a  fimiltr  kind. 

Tilghman  then  acknowledged,  that  he  thou <>ht  the  privilege 
of  Con^refs  extended  to  arrefts  on  judicial^  as  well  as  mefne, 
procefs;'but  controverted  the  dodlrine,  that  a  perr>n  arrefted 
before  he  had  privilege,  was  entitlrd  to  be  difcharged,  in  con- 
fequenceof  privilege  afterwards  acquired. 


Pemberton's  Leflec  vrrfui  Kicks* 


THIS  eje£lment  was  tried  at  Nev;f9wn^  in  Buclcs  County, 
May^  1794,  when  the  Jury  found  the  fbliowing  fpccial 
verdift : 

^  The  Jurors  impannelled,  tried,  fworn  and  affirmed  to  try 
"  the  iflue  joined  in  thiscaufe  upo  \  their' rcfpcftive  oaths  and 
"  affirmations  fay— That  Laurence  Grouden^  being  fcizcd  in  fee 
**  of  the  premifes  in  the  declaration  mentioned,  by  his  laft  will  in 
•*  writing  duly  made  and  executed,  dcvi fed  iho  (ame  premifes  in 
**  fee  Ample  to  his  daughter  Grace  Galloway^  then  the  wife  of 
**  Jofeph  Galloway y  and  afterwards  died  feizcd  thereof  as  afore- 

fjid 


4So  Casis  ruled  and  adjudged  in  the 

1798.  li  raid  :  That  the  faid  Grace  Galloway  had  ifliie  fey  her  faid 
^-^Y^  *•  hulband,  one  daughter  Elizabeth^  who  is  ftill  alive  :  That 
**  the  faid  Jofe^^h  Galloway  afterwards  by  Aft  of  Aflembly 
(^  paflcd  on  the  uch  of  March  1778)  was  required  to  furrender 
<^  himfelf  under  pain  of  being  attainted,  or  High  Treaibn  1 
«*  That  the  (aid  Jofeph  Galhway  did  not  furrender  him- 
^^  felf  accordingly,  and  therefore  became  and  ftood  attainted  o( 
,  <^  High  Treafon  to  all  intents  and  purpofes,  and  his  eftate  for- 
^^  feited  to  the  commonwealth,  the  {d\A  Grace  Galloway  then 
^  beinK  in  full  life  :  That  the  faid  premifes  were  afterwards  du- 
**  \y  feized  and  fold  by  the  agents  for  forfeited  eftates  and  the 
<^  lame  conveyed  to  the  Defendant  by  the  commonwealth* 
^  That  the  faid  Jofifh  Galloway  fo  being  attainted,  de- 
<*  parted  out  of  the  ifntted  States  into  parts  beyond  Tea,  and  ftill 
**  continues  there  in  full  life  :  That  the  faid  Grace  Galloway 
^^  continued  in  the  United  States^  and  afterwards,  to  wit,  on  the 
<<  6th  Feb.  1781,  died  feized  in  fee  fimple  of  the  premifes 
"^  aforefaid,  having  (irft,  to  wit,  on  the  30th  Dec.  1 781,  duly 
<<  made  and  publiihed  her  laft  will  in  writing,  whereby 
**  (he  devifed  the*  faid  premifes  to  Owon  fones  and  others : . 
«*  That  the  furvivors  of  the  faid  devifees  afterwards,  to  wit, 
«*  on  the  5th  of  April  1790,  conveyed  the  (ame  premifes  to 
«*  Thomas  Rogers  :  That  the  faid  Thomas  kogers  on  the  aoth 
«*  April  1790,  conveyed  the  fame  premifes  to  the  Le(ror  of 
<*  the  PiaintifF,  who  demifed  the  fame  premifes  to  the  fame 
«  Richard  Fenn  :  That  the  fame  Richard  Fenn  entered  and 
^  was  oufted  by  the  faid  Defendant* 

<^  If  upon  thefe  fa£b  the  law  be  with  the  PlaintifF^  they  find 
*^  for  the  PlaintifF  and  afTefs  fix  pence  damages,  befides  the 
«*  cofts  5  but  if  for  the  Defendant  they  find  for  the  Defendant.** 

The  general  queftion  was,  whether  a  tenant  by  the  courtefr 
inlttati^  has  an  e(hite  forfeitable  upon  his  attainder  for  treafon  P 
And  it  was  argued  at  twofeveral  terms,  by  £•  TihhmatifZnd 
Lewis  J  for  the  LeflTor  of  the  Plaintiff;  and  by  Inger/oll  2nd  Dal-- 
laSf  forthe  Defendanfh 

For  the  Lejfor  of  the  Plaintiffs  the  fubjeflb  was  Confidered 
in  fliree  points  of  view:  ift.  What  the  hufband  feized  of  real 
eftate,  gains  by  the  marriage,  before  the  birth  of  a  child  ?  2d. 
What  is  the  nature  of  the  eftate  Which  he  acquires  after  ifliie  i 
And  3d.  How,  after  {(Tue,  does  a  forfeiture  upon  attainder 
operate  ? 

ift.  By  the  marriage  alone  a  hufband  does  not  gain  a  free-  . 
hold  in  his  own  right,  in  the  eftate  of  his  wife  }  though  he  is 
jointly  (eiziftl  with  her,  during  their  joint  lives,  and  is  entitled 
to  receive  tf.e  profits  to  his  own  ufe*     Thij  freehold  and  in- 

hci'i(;mce 


SuPRBMB  Court  of  Pennfylvanid.  4gt 

heritance  remain  in  her ;  and  he  muft,  in  leeal  proceedtnj^ 
declare  himrelf  to  be  feized  in  fee,  in  right  of  his  wife. 
D9ug.  315. 

a.  On  the  birth  of  a  child,  the  hufband  becomes  only  tenant 
hj  the  curtefy  initiate  ;  and,  to  complete  his  eftate,  the  death 
of^  the  wife  is  an  indifpenfable  requtfite.  The  quality  and 
reafon  of  a  tenancy  by  the  curtefy,  do  not  depend  merely  on  the 
marriage;  but,  if  the  hufband  furvives  his  wife,  he  obtains  the 
i;uftody  of  the  eftate  for  the  fake  of  the  heir,  as  well  as  for  his 
Own  immediate  benefit.  I.  Bac.  jfhr.  6$^  The  reouifites 
fp  con^itute  a  tenancy  by  the  curtefy,  are  dated  tnO.  Lttt.  30. 
f  ;  and  thev  muft  all  concur  before  the  eftate  can  exift:  fo  that 
«mtil  the  eftate  is.confummated  by  the  death  of  the  wife,  the 
liufl>and  is  not  feized  in  his  own  right;  he  has  only  a  poffibili- 
ty,  depending.on  the  contingency  of  his  furvivorfliip«  Lift, 
f.  ^5,  To  fay  that  hi$  eftate  is  confummate  before  her  death, 
|s  to  (av  that  a  thing  exifts  before  the  fa£t,  which  is  necelTary  to 
its.e^mencel  But  by  attainder  the  huft)and  became  civilly 
ilead  ;  and  could  not,  in  legal  Contemplation,  furvive  his  wife, 
nor  tafce  ah  eftate  bv  a£b  of  the  law.  7  Co.  25.  a.  In  Gcdi^ 
^3'.  is  tile  only  diaUnn^  which  feems  to  have  a  direA  relation 
to  the  prefent  queftion )  but  it  muft  be  refpeded  as  the  ad- 
hniffioh  of  Lord  Keeper  Coventry,  when  Attorney-General. 
It  is  faid,  that  curtefy  is  forfeited  on  attainder  of  the  huft>andy 
by  wzjot  difcharge  i  and  the  difcharge  there  meant,  muft  be  a 
difcharge  olf  the  eftate^  as  to  the  hufoand'sown  future  righc 
^gainft  the  hpin     i  Sac.  Abr,  66o.     1  Leom 

3.  But  the  attainder^  and  confequent  forfeiture,  prevent  the 
guilty  peribi)  from  being  tenant  by  the  curtefy.  The  lawj  which 
never  does  a  ufelefs  thing,  will  not  caft  an  eftate  upon  an  alien, 
or  a  felon  ;  I  AV»/.  412.  413;  nor,  by  .1  parity  of  a  reafon, 
will  it  caft  an  eftate  by  the  curtefy  on  a  perfon,whois  previoufly 
rendered  incapable  to  take,  or  enjoy,  it.  ^  If  a  Feme  takes 
^  Baron,  who  have  i(rue,and  after  he  is  attainted  of  felony,  and 
*•  then  the  king  pardons  him,  per  KehU^  hefliall  not  be  tenant  by 
**  the  curtefy  by  the  iflue  had  before ;  contra^  if  he  had  iflue  after." 
7  Hn.  Abr.  162.  pi  4.  in  not.  Bro.  tit.  **  Tenant  by  Curtefy^'* 
pi.  15.  p.  21J0-  $.  C.  T3  H.  7,  17.  S.  C.  3  Com.  Dig.  244. 
8.  C.  Siamf.  P.  C.  196.  6*  C.  3  Inji.  19.  So,  in  the  pre- 
fent cafe,  Mr.  Galloway  could  not  be  tenant  by  the  curtefy,  in 
confequence  of  the  iflue  before  his  attamder ;  the  attainder 
deftroys  all  relationfhip  between  the  father  and  fuch  iflue,  fo 
that  be  can  take  no  beneBt  from  their  birth  ;  and  the  wife's 
eftate  being  .difcharged  of  his  right,  defccods,  of  courfc,  to  her 
heir  at  law,  ordevifee.  Unlets,  in  ihort,  Mr.  Galloway  had  an 
eftate  for  life,  at  the  time  of  the  attainder,  he  could  not  forfeit 
it.     A  mere  right  cf  a£iIon,  or  condition,  (ball  not  be  forfeited 
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1798.  on  attainder,  by  general  words*  3  Co.  p.  a.  3.  13  fVw.  Jir^ 
441 «  pL  14.  3  la/I.  19.  And  the  hardihip  of  the  cu(e  can- 
not be  overlooiced  ;  for,  as  the  attainder  deprives  the  child  of 
all  rights  of  property,  derived  through  the  guiltv  father,  it 
ought  nor,  furely  to  work  a  difinheritance,  lilcewile,  as  to  the 
eflate  of  an  innocent  mother. 

For  tbi  Defendant^  it  was  anfwered,  that  whether  the  fub* 
j;£t  wasconddered.on  general  principles  and  authorities;  or  on 
the  pofitive  proviflons  of  the  A£l  of  Aflembly  \  a  tenant  by 
the  curtefy  initiaU  poffeffes  fuch  an  intereA  in  the  wifc'l 
cftate,  as  is  forfeitable  upon  an  attainder  for  treafon. 

ifl.  On  general  principles  and  authorities*  Itfeems  a  ftrange 

fiofition,  that  rV.e  attainder  of  a  traitor  (hould,  during  his  natural 
ife,  accelerate  a  defcent  to  his  child*  But  if  the  traiter  had  aa 
efhte  in  the  preroifes,  it  cannot  defcend,  it  muft  be  forfeited  du-» 
ring  the  continuance  of  fuch  cftate ;  for  all  his  ijlates  arc  forfeit- 
ed. 4  Bl.  C.  374,  2  ff^aod.  Le£f.  504*  The  queftion  is,  there- 
fore, limply,  whether  a  tenant  by  the  curtefy  initiate  has  anf 
ejlate  in  the  premiff  s,  of  which  his  wife  is  feizcd  ?  Before 
jflTue,  his  intcreft  is,  indeed^  merely  in  prcfpc^  a  contingency^ 
an  expetSbcion,  a  pofTibilicy:  but  after  iffiie  ^^  he  begins  t^ 
liave  a  permanent  intereft  in  the  lands  ;'*  and  nothing  but  his 
own  natural  death  can  defeat  it.  a  BL  Com,  126.  Thecon- 
tinaencv  has  then  happened,  which^  by  the  zSt  of  the  law, 
maxes  ni/n  as  much  tenant  for  life,  as  if  he  were  tenant  fof 
\\h  in  reverfion,  or  remainder,  per  formam  donu  The  diftind 
ufo  of  the  words,  initiate  and  confummate^  njuft  not  be  regard- 
ed as  Creating  a  contingency,  but  as  dtffcriptive  of  a  peculiar 
eftale.  While  the  wife  lives,  even  before  the  birth  of  iffue, 
the  hulban  J  is  fcized  of  the  land  in  fee  in  her  right ;  and,  after 
the  birth  of  iflue,  during  her  life,  he  cannot  have  a  better  eftate ; 
though  his  title  to  an  eilate,  ftpon  her  death,  is  comn)enced,  or 
initiate.  Mence  his  eftate  by  ;hc  curtefy  is  called  confummat^ 
Oix  the  death  of  the  wife,  in  relation  to  the  new  and  independent 
form  by  which  be  holds  it^;  the  feizen  being  then  feparate,  thac 
Was  betpre  joint.  Co.  Litt,  67.  a.  But,  furely,  when  a  man 
acq^iires  a  right  ta  excrcife  a^ts  of  ownerftiip>  that  the  bare 
fwizcn  in  right  of  his  wif^,  would  not  authoiile,  he  muft  be 
confider^d  as  p  )flc;{n;J  of  f  >me  eftate.  Thus,  we  find,  that  a 
(eiunt  hy  the  cuitcfy  initiate  acouircs  the  right  to  do  homage 
to  ih^  Lord  alone.  Litf.  /,  9.  fo.  Litt.  30.  67.  2  Bi  Com. 
^26.  Avov/ry  Chall  be  made  on  him  only  in  th.e  life  of  his 
wife.  Q>.  Liit.  ip,  a.  He  may  ufe  the  tiiic  of  his  wife's 
diirnity.  to.  Litt.  29.  b.  He  may  do  many  afts  to  cluirge  the 
land,  a  BL  C,  i\S.  He  may  make  a  feofuient  ;  and  what  he 
may  grant,  h,',.(aN  Jy,  miy  forfeit.  Co,  Litt.  30.  tf.  b.^l.er^ 
If,    bellile^    nothing  but  a  man's   ov/n  death  (indep::ndent 
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of  the  puni(hmene  for  crime)  can  prevent  his  enjoying  an      179S. 
tfbte  for  life,  has  he  no  intereft  in  the  land  ?     The  death  of   V-^vx*> 
the  iflTue,  or  its  arrival  at  full  age,  or  the  treafon  of  the  wife 
herfelf,  cannot  defeat  the  rieht  acquired  by  a  tenant  by  the 
curtefy  initiate  \  and  fo  far  is  J/Ord  Qike  from  confidering  it  as 
a  mere  expeftancy,  centineencv,  or  pofEbility,  that  he  em- 
phatically declares,  the  hulband   ^'  having  iflue,  is  entitled  to 
^  an  eftate  for  the  term  of  his  own  life,  in  his  own  right^  and 
^  vet  is  feised  in  fee  in  the  right  of  his  wife,  fo  as  he  is  not  a 
^  tare  tenant  for  life**    Co,  Lift.  6j.a^    On  thc.Very  point  of 
forfeiture,  the  didum  in  Godb.  323.  is  ftrongly  in  favor  of  the 
Defendant, if  properly  explained ;  for,  forfeiture  on  attainder 
for  treafon  is  always  to  the  Crown  ;  4  BL  C,  376.  381.  ^nd 
that  there  fhould  be  a  forfeiture  merelv  to  difcharge  the  father's 
lien  upon  the  eftate,  in   favor  of   tiis  children,    is  abfurd. 
During  the  coverture,  the  whole  eftate  is  forfeited  :  and  if  the 
hufband  dies  firft,  the  eftate  is  as  much  difcharged  by  that  event, 
as  it  can  be  by  his  attainder.     But  the  anal ogv  between  the  cafe 
pf  curtefy,  and  the  cafe  of  dower,  will  affift  in  fupplying  the 
^efe£t  of  pofttive  authority.    Dower  is  forfeitable  at  common 
law ;  and  yet  dower  depends  on  the  fame  contingency  of  fur- 
Yivorlhip  as  curtefy.     i  H.  P.  C.  253.  359.  2  fil.  C.  130.   |. 
Th6  feizen  of  the  hufband  gives  an  inchoate  right  to  dow- 
^r;  a«  the  b^rth  of  heritable  iffue  gives  a  curtely  initiate: 
And  virhen  it  is  faid^  that  he  cannot,  forfeit  his  curtefy  by  his 
wife's  treafon,  there  is  great  room  to  infer  that  h^  may  forfeit  it 
for  his  own..   4  Bl.  C  375. 

Suppofe  an  eftate  deviled,  or  conveyed,  to  Galloway  and  his 
wife,  and  the  furvivorof  them  y  or  to  him  during  the  life  of 
his  wife,  with  remainder  to  him  if  he  furvived  her;-^would 
not 'the  whole  eftate  be  forfeited  ?  Would  hot  the  forfti  tare 
reach  the  right  of  furvivorfhip?  Again  :  fuppofe  an  eftate 
in  fee  fimple  devifed  to  him  with  a  double  afpeA  ;— ^  devlfe 
for  years,  with  a  continzent  remainder  to  him  in  fee;  would 
not  the  ren^ainder  be.  forfeited?  True,  the  tenancy  by  the 
Curtefy  was  not  confummate,  until  the  death  of  the  wife;  but 
does  this  prove^  that  he  had  no  eftate  at  the  time  of  the  attain- 
der, nothing  more  than  a  po/Tibility  ?  Is  homage  done  for  a 
poflibility  ?  Carva  right  jby  pofSbility  enable  a  man  to  do  many 
aAs  to  charge  the  land?  Will  a  poflibility  make  a  man  a 
member  of  Uie  pares  curia  ?  Would  a  poflibility  give  effeft 
to  a  feoffment  made  during  the  life  of  the  wife,  in  cik  he  fur- 
vived ?  And  if  tOy  what  more  could  be  eSe£kcd  by  the  feofl^-^ 
ment  of  a  joint  tenant  ? 

There  are  four  requifites  neccflary  to  make  a  tenancy  by  the 
curtefy  j  three  had  occurred  at  the  time  of  the  attainder  ;  fhall 
the  fourth  confiunmatp,  or  defeat,  the  eftate  ?     In  favor  of  th<" 
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1798*  hulband^orapurchafor  under  him,  as  againft  the  heir,  it  con- 
y^r'sj  fummates  :  why  not  in'  favor  of  the  Commonwealth  \  It  \t 
urged,  in  anfwer,  that  the  law  does  not  caft  an  ef^ate  upon  him, 
who  cannot  hold  it :  but  the  rule  Is  clearly  otherwife,  if  the* 
eftate  accrues  by  the  happening  of  a  Contingency,  by  a  limiu- 
tion,  by  a  condition,  or  by  a  purchafc,  in  the  legal  fenfe,  diftin-* 
gui(bed  from  defcent. 

In  Cf .  Liu,  67.  o.  the  curtefy  is  conf^dered  as  veiled,  ljabl« 
to  be  defeated  by  the  death  of  the  hufband,  happening  before 
the  death  of  the  wife  ;  but  when  the  hufband  is  regarded  by 
that  authority  as  more  than  tenant  for  life,  with  a  power  to 
charge  the  land«,  to  fell  them,  to  perform  the  feodal.  inveftiture, 
&c.  can  it  be  reafonable  to  fay  that  he  has  no  ef^te  ?  Is  not 
this  an  intereft  beyond  a  right  of  adion,  a  right  of  entry,  or 
condition  ?-^all  of  which,  it  will  befliewn,are  fjibjcfts  of  for- 
feiture under  the  aA  of  AiTcmbly.  But  it  is  faidt  that  tenancy 
by  the  curtefy  is  a  future- eftate.  Lift,  f  35.  and  in  fome  re- 
fpefts  theaflertion  is  true  :  yet,  it  is  equally  true,  that  in  other 
rfcfpeAs,  after  the  birth  of  i(rue,it  is  an  intereft, and  -not  a  con« 
tineency  i— <in  exifting  right,  and  normerely  a  poflible  benefit. 
Jt  is  contended,  however,  that  the  forfeiture  itfelf  prevents* 
the  guilty  perfon  from  being  tenant  by  the  curtefy;  \  Bac, 
Ahr.  66a  but  thi:  authority  evidently  turns  entirely  upon  the 
principle,  that  his  title  vefts  in  the  crown,  ^n  that  cafe,  too, 
if  no  office  is  found,  the  eftate  would  return  to  the  huft>and  on 
a  pardon ;  and  even  if  an  office  be  found,  a  pardon  with  words 
of  reftitution  would  reftore  it  to  htm,  provided  no.  intereft 
vcfted  in  the  fubje(ft.  4  BL  C,  402.  z  BL  C.  12?,  255.  3  BL 
C,  a59.  3  Bac,  Ahr,  8fO.  It  is  true,  if  tenant  by  the  curtefy 
acquires  a  new  right,  after  the  pardon,  the  eftate  would  be  his 
ofcourfe;  as  if  he  had  no  children  before,  or  at  tbe  time  of, 
the  attainder;  in  which  cafe  no  forfeiture  of  tl^e  curtefy  could 
be  incurred;  but  has  iftue  after  the  pardon^  in  which  cafe  he 
is  a  new  man,  capable  of  taking  as  if  the  attainder  never  had 
happened.  After  the  attainder,  and  before  the  pardon,  indeed, 
the  eftate  will  not  veft  evert  for  the  benefit  of  the  crown,  which 
explains  i  Bac,  Jbr,  660.  but  if  the  curtefy  is  initiate  at  the 
time  of  the  attainder,  the  eftate  paffes  to  the  crown,  with  all 
the  capacity  of  beine  enlarged  and  confummate,  as  well  as  be- 
ine  defeated,  to  whicKit  was  liable  in  the  hands  ot  the  indt-> 
vidual  attainted. 

It  is  not  confiftcnt  with  the  authorities  to  fay,  that  a  tenant  by 
the  curtefy  initiate,  cannot  grant  hi^  right,  Uving  his  wife; 
and  whatever  a  man  has  in  his  own  right  he  may  forfeit  4  Leon 
112.  Gretn^s  Bank  Law^  124.  The  cafe  cited  fom  7  l^in,.  Ahr 
i'62.  fL  2.  is  contradiAcd  by  ^/.  4.  it  is  not  fupported  by  r^  H. 
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J.  17.  and  it  is  at  beft  a  di£tuin  of  KfHe^  when  a  lawver  at  the      x  j^g. 
ar.    It  is  to  be  found,  likewife,  in  Noy.  159.  and  there  it    v^^yxy 
appears,  that  it  was  a  queftion  turning  on  the  corruption  of 
blood. 

^"  2d.  But  whatever  doubt  may  be  created  on  the  Englilh  au- 
thorities, the  pofitive  provifions  of  the  zSt  of  Aflembly  Cannot 
^cobfcured  or  evaded.  By  the  Original  ^St  defining  treafon 
and  prefcribing  its  punifliment^  the  forfeiture  upon  attainder 
it  declared,  in  general  terras,  to  lie  "die  eftate^  of  the  delin- 
quent: 1  FoL  Stati  Laws./.  3.  p.  727,  8.  Dall.  Edit.  And 
in  the  z€t  for  the  attainder  ^  di vers  traitors,  induding  by 
name  Mr.  Galloway^h  is  declared,  that  unle(s  they  appear  and 
conform  to  the  law^  "  they  ihall  fuffer  and  forfeit  as  perfonc 
attaint  of  high  treafon.'*  Hid.  /  0,  3,  4.  p.  751,  2.  But 
when  the  fame  a£t  enters  into  a  fpecification  oC  the  fubjeAs  of 
forfeiture,  it  embraces,  ifi  exprefs  terms,  ^  all  and  every  the 
'^  lands,  tenements^  hereditaments,  debts,  or  fum^  of  money, 
"  or  goods  or  chattels  wbatfoeVer,  and  generally  the  eflates^ 
**  realand  perfonal,  of  what  nature  or  kind  foever  they  bey 
•*  within  this  State,  whereof  the  aforefa  id  Jf^ff^h  Galioway^ffc. 
"  (hall  have  been  pofleiTed  of,  nterejied  in^  or  entitled  unto^ 
^  on  the  4th  oijulyy  iJld^  or  at  any  time  afterwards,  in  their 
**  own  righty  or  tothcii  ufe,  or  whicn  any  other  perfon  or  per- 
"  fons,  (hall  have  been  pofTeffed  of;  interefted  in,  or  entitled  un* 
^  to,  to  the  ufe  of,  or  in  truft  for  them,  or  any  of  them,  (hall  ac- 
*•  cording  to  the  relpeStive  efiates  and  intereftsy  which  the  per- 
*'  fons  aforefaid,  or  any  in  truft  for  them,  or  any  of  them,  AalL 
^«  have  had  therein,  ftand  and  be  forfeited  to  this  State."    Ikid. 

f  5-  ;.  7S^>  3- 

If  tenancy  by  the  curtefy  initiate  is  an  e^ate  of  any  kind.;  if  it 

S'ves  any  intereji'wi  the  lands ;— If  it  gives  any  title  to  the  tenant ; 
en  is  it  a  fubjedl  of  forfeiture,  under  the  pofitive  provifions  of 
the  aA  of  AiTcmbly.  It  is  evident,  that  the  forfeiture  under  this 
a£t  is  more  extenfive,  than  by  the  common  law,  or  ftatutes, 
of  England,  i  //.  /f.  P.  C.  24I.  In  England  the  forfeiture 
Is  of  lands  ahd  tenements  of  inheritance,  and  rights  of  entry; 
and  the  profits  of  lands  and  tenements,  which  the  attainted  per- 
fon had  in  his  own  right  for  life,  or  for  years:  4  Bl.  C,  381. 
But  here,  in  addition  to  thcfe  objcSs,  rights  of  entry  touching 
lands,  a  right  to  rcverfe  a  judgment,  and  all  conditions,  ufes, 
and  trufts,  are  forfeited.  If,  therefore,  a  tenancy  by  the  cur- 
tefy initiate  is  forfeited  by  attainder  in  England,  a  fortiori 
h  is  forfeited  in  Pmnfylvania, 

Cur.  Adv.  Vult. 
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M*Kcb's  Lsflee  verfut  Pfout. 


THIS  was  an  cjeftment  tried  at  the  Nifi  Prius  for  Dak.- 
phin  countv  in  OSiober  1795^  ^^^^  ^  verdiA  was  giveq 
for  the  Leflbr  or  the  PlatntiflF,  lubjeA  to  the  opinioa  of  the 
Court,  on  a  cafe,  dating  the  following  hSts. 

On  the  third  of  January  1 794,  a  warrant  had  iffued  for  the 
lands  defcribied  in  the  declaration  in  favor  of  Tames  Chambers'^ 
who,  on  the  (th  of  January  1 758,  made  his  wul,  and,  inter  alia^ 
deviled,  ^at  all  his  eftate,  after  payment  of  his  debu,  be  eaual- 
^  ly  divided  between  his  wife  Sarah^  and  his  children  Rowland^ 
"  Ann^  Sarahf  James^  Elizabeth^  Benjamin^  and  Jo/epby  each 
«  one  eighth  part/*  The  Leflbr  o(  the  Plaintiff  claimed  one 
eighth  part  of  the  premifes  under  the  teftator's  daughter  Ann, 
who  had  intermarried,  twenty  years  ago,  with  Oliver  Ramfay^ 
by  whom  (he  had  ifliie,  and  died.  Before  her  death,  however, 
on  the  land  of  OSfober  1779,  (he  had  joined  with  fonje  of  the 
other  devifees,  in  conveying  their  refpeaive  (hares  in  the  eftate, 
for  a  valuable  confideration,  to  Andrew  Stroutj  the  real  De» 
ftndanti  but,  at  the  time  of  executing  the  conveyance  (touch- 
ing which,  (he  wa^  feparately  examined  by  a  Judge  of  Dauphin 
county)  (he  had  'been  driven  away  Dy  her  hufband,  and  lived 
feparaic  from  him  ;— a  fafl  with  which  the  Le(ror  of  the  Plain- 
tiff was  well  acquainted.  On  the  ift  of  OSiober  1785,  Oliver 
Ramfay  (w^o  is  ftilt  living)  executed  an  indenture  between 
him  and  the  LefTor  of  the  Plaintiff,  wherein  it  is  fct  forth,  *Hhat 
^the  faid  Oliver  hath  granted,  bargained,  fold,  aliened^  releafed, 
**  enfeoffed  and  ^-onSrmed,  and  doth  erant,  bargain,  fell,  alien, 
**  releafc,  enfeoff  and  confirm,  unto  Robert  Af'Kee^  in  his  ac 
**  tual  poffcfTion  now  being,  by  virtue  of  a  bargain  and  fiile  to 
**  him  made,  by  the  faid  Oiivery  as  thefe  prefents,  and  by  vir- 
^  tue  of  the  ftatute,  for  transferrin?  ufes  into  poffeffion,  and  to 
*f  his  heirs  and  aiH^ns,  my  undivided  part  and  refpef^ive  (hare 
**  and  purparts  oi*  him  t^c  faid  Oliver  Ramfay^  of,  in  and  to 
*^  that  certain  piece  or  tract  of  land,  before  dtfcrtbed,  with  alt 
^and   Angular  ways  ice.    and  rcverCons   and   remainders. 
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«  and  alfo  all  the  eftatc,   righr,  title,  iutereft,  claim  and  it-     1798. 

•*  niand,  whether  at  law  or  in  equity,  of  him  the  faid  Oliver^   K,y^>rxJ 

<^  of,  in  and  to  the  fame,  to  have  and  to  hold  the  faid  refpedive 

^  fhare  and  purpart,  of  in  and  to  the  faid  plantation,  and  tra^ 

^  of  land,  hereditaments,  and  premifef,  hereby  granted,  men- 

^  tioned  or  intended   to  be,  with    the  appurtenances,  iint# 

"  the  faid  Robert  M^^Kee^  To  the  only  proper  Ue^  benefit  and  i#- 

**  hoof  of  them  the  faid  Robert  M^kee^  hh  ieirs^  and  affigm 

^forever.     And  the  faid  Oliver  Ramfay  for  himfelf,  his  beirs^ 

^  executoxs  and  adminiftrators,  not  ^intly,  do  covenant,  pro* 

^  mife,  and  grant  to  and  with  the  (aid  Robert  M^Keiy  his  heirs 

^  and  afligns.     That  he  the  faid  Oliver  Ranfaj^  hath  not  done 

<^  or  committed  any  a£t,  n^atter,  deed,  or  thing  whatlbevery 

^whereby  or  wherewith  his   iaid  and  refpe^live  fliarc  and 

<«  purpart  of,  in,  and  to  the  faid  piece  or  trad  of  land,  heredi« 

^  tamenrs,  and  premiics,  are  or  iball  or  nfiay  be  impeached^ 

^^  charged  or  incumbered,  in  title,  charge,  eftate,  or  otherwife 

*'  howfoever.     And  the  faid  Oliver^  for  himfelf,  his  heirs,  ex^ 

«<  ecutors,and  adminiftrators,  not  jointly,  do  covenant^  promifi^ 

*^  and  grant,  to  and  with  the  faid  Robert  Mf-Kee^  his  heirs  and 

^^  alEgns,  that  the  faid  Oliver^  his  heirs,  executors  andadmiitif- 

**  tratorf,  his  fhare  and  purpart,  of  him  the  (aid  Oliver  Ram^ 

^  fayy  of,  in,  and  to,  the  piece  or  traA  of  land  aibreiaid,  heredi« 

*^  taments  and  premifes,  againft  them,  their,  and  each  and  every 

**  of  his  heirs  and  afligns,  and  all  and  every  perfon  and  perlons 

*•  whatfoever,  lawfully  claiming^  or  to  claim  by  from  or  under 

**  himj  or  either  of  them^  his  or  any  of  his  heirs  or  ajjigns  (hall^ 

^  and  will  warrant,  and  forever  defend  by  thefe  prelents.    And 

**  that  faid   Oliver^  and  his    heirs,  not  Jointly,  do  further 

<^  covenant,  promife,  and  grant,  to  and  with  the  faid  Robert^ 

^  that  they,  him,  her,  or  any  of  them,  (hall  and  will,  at  anytime 

*^  or  times  hereafter,  at  and  upon  the  reafonable  requeft,  proper 

^  cofts  and  charges,  in  law,  of  the  faid  Robert  M^Keey  his  heirs 

*^  or  atligns,  m^ke,  execute  and  acknowledge,  Or  caufe  fo  to  be, 

^  all,  and  every  fuch'  further  and  other  reafonable  ^8t  or  aSs^ 

^  deed  Dr  decfds,  device  or  devices,  in  the  law  whatfoever^  either 

•*  by  fine  or  recovery,  or  other  wife  howfoever,  for  the  further 

**  and  better  conveyance,  aiTurance  and  confirmation  of  his 

^  refpeAive  (hare  and  purpart  ef  iiim  tne  faid  Oliver^  of  in  and 

^  to  the  (aid  piecc/or  trad  of  land  aforefaiJ,  hereditaments,  and 

^  premifes,  unto  the  (aid  Robert ^  his  heirs,  ^nd  afligns,  as  by 

^  him  or  theoi^  or  his  or  their  counfel  (earned  in  the  law,  (bail 

**  be  reafoiiAhly  advifed,  devifcdi  or  require^."  * 

There  is  no  confideration  men:ion?din  this  deed  ;  but  there 
was  a  Icparatc  receipt  for  £^A^^  given  by  Olive*  Ramjiiy  10 
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1798.      R$birt  XISKtg  \  and  die  deed  was  acknowledged,  and  rec<^dec, 
an  the  day  of  its  date. 

The  general  queftion  fubmitted  to  the  Court,  was — ^whether 
a  conveyance  infee^  by  a  tenant  by  the  curtefy,  is  not  a  f9rfeit^ 
ure  of  his  eftate  r  And  it  was  argued  by  Ingerfoll^  for  the  LeA- 
for  of  the  Plaintiff,  and  by  DuneaH^toA  C.  Smithy  tor  the  De- 
fendant 

F0r  the  Leffir  0/  the  Plaintiffi  The  fpecial  warranty  fhews 
die  intention  of  the  party ;  it  Tecures  the  grantee  zpCxtA  zny 
previous  ificumbrances  oy  the  grantor,  and  agaiiub  perfons 
claiming  under  him,  his  heirs,  or  affigns;  but  there  is  no  cove- 
nant, not  even  a  declaration*  that  tie  is  feized  in  fee ;  and,  in  ef- 
fie^  he  (imply  convevs  his  own  right,  whatever  that  may  be 
A  freehold,  though  not  a  fee,  may  be  made  defcendible  to  tieirs 
and  the  nature  of  the  conveyance  under  the  ifaututes,  and  with  the 
claufe  of  warranty  under  the  afit  of  Aflembly  ( i  Pol.  ill.  Dall. 
ediu)  conveys  only  fuch  eftate  as  the  vendor  might  lawfully 
part  with.  If  a  tenant  for  his  own  life  aliens  t>v  feoffment,  or 
fine,  for  the  life  of  another,  or  in  tail,  or  in  fee,  it  is  a  forfeiture  ; 
%  Black.  Com.  274.  Cir.  Lttt.  23T.  Lift.  /  415.  but  the  reafon 
is,  that  fuch  an  alienation  tends  to  defeat  and  diveft  the  remain- 
der. In  a  feoffment,  by  the  word  Dedi^  fincethe  flatute  ^ia 
Empt9res^  the  feoff  only  is  bound  to  the  implied  warranty ;  and 
in  other -forms  of  alienation,  no  warrant  whatfoever  is  im- 
plied. 2  BL  C.  %ob.  I.  Co.  Lift.  384.  Co.  Lttt.  102.  Litt.  f.  735. 
The  prefent  deed  is  a  bargain  and  (ale ;— a  contraA  to  convey 
for  a  valuable  conflderation ;  2  BL  Com.  338.  and  it  has  its 
force  and  operation  by  the  ftatute  of  ufes.  2  nL  Com.  317.  337. 
The  force  and  operation  of  the  words  <<  grants  bargain,  and 
fclV  under  the  iftof  Affemblv,  (i  f^ol.  iii.  Dall.  edit.)  do 
not  apply  where  a  fpecial  warranty  is  introduced  into  the  deed  ^ 
and  the  previous  fedion  of  the  ad  onlv  gives  to  deeds  acknow-^ 
ledged  and  recorded  the  effefl  of  a  feoffhient,  or  a  deed  inrolled 
in. England^  to  perfedl  the  title  and  feifen  of  the  grantee ;  a 
mere  bargain  and  fale  not  being  before  fo  ilrong  a  conveyance, 
as  livery.  Shet.  7.  219.  «►  (l.) 

For  the  Defendant.  The  aft  of  AfRrmbly  declares,  that 
deeds  recorded  (hall  be  of  the  fame  force  and  efteft  here,  for 
the  giving  pofTefTion  and  feifen,  and  making  good  the  title  and 
aflurance  of  lands,  tenements  and  hereditaments,  as  deeds  of 
Feoffment  with  livery  of  feifen^  or  deeds  enrolled  in  any  of  the 
Courts  of  record  at  Weftminfter^  are  or  (hall  be  in  the  kingdom 
of  Great  Britain,  i  Vol.  p.\i\.  Dall.  edit.  The  prefent  deed 
is,  therefore,  an  abfoluteand  efficient  conveyance  in  fee,  where- 
as the  grantor  had  only  an  eftate  for  life,  as  tenant  by  the  cur- 
tefy, in  the  premifes.     But  if  tenant  for  life,  or  years,  convtys  a 

greater 
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greater  eftate,  than  he  can  lawfully  do,  whereby  the  revcrfion,,  *798. 
or  remainder  is  divejled^  it  will  be  a  forfeiture  of  his  eftate,  as  if  V-^^VN^ 
he  makes  a  feoffment.  6«.  Litt.  251.  tf.  b.  The  law  is  the  fame 
in  the  cafe  of  an  alienation  by  a  tenant  by  the  curtef).  shid* 
252.  a.  The  recording  a  deed  is  made,  by  the  a(St  of  Aflembly, 
equal  in  folemnity  to  livery  df  feifen^  as  public  and  notorious, 
and  as  operative  to  pafs  and  vcft  the  eftate.  So,  if  tenant  for 
life  bargains  and  fells  his  lands  by  deed  enrolled,  although  no  fee 
pafTcs,  yet  it  is  a  forfeiture,  and  that  by  r^afon  of  the  enrollment, 
which  is  matter  of  ruorih  2  Leon,  64  5.  In  Penvfylvania^ 
the  deed  on  record  is  itftlf  a  record,  and  a  copy  of  ic  is  evidence. 
So,  if  a  tenant  for  years  make  a  feoffment,  it  is  a  forfeiture  of 
his  eftate;  3  Mod.  1^2.  and,  when  it  is  faid,  in  the  cafe  cited, 
that  if  he  makes  a  leafe  and  releafe,  though  ii  is  of  the  fane 
operation,  it  will  not  amount  to  a  forfeiture;  the  reafon  is  af- 
figned  in  i  T.  Rep.  744.  that  a  ler.fe  and  n-leafe  is  a  lawful  Ct»n- 
Vey^n'ce,  and  pafll'S  no  more  than  a  man  may  lawfully  part  with. 
2  BL  Com.  274.  5.  The  paiticular  tenant,  by  erarting  a  lar- 
ger eftate  than  his  own,  has,  by  his  own  a^j  a'etermined  and 
put  an  end  to  his  original  iatereft;  and  on  fuch  determina- 
tion the  next 'taker  is  entitled  to  enter  ngularly,  as  in  his 
remaitidel',  or  reverfion.  The  criterion  of  the  forfeiture  is  tb^ 
i^tlual pafftng  an  eftate,  which  the  grantor  has  no  right  to  pafs, 
to  the  prejudice  of  him  in  remainder  ; — -it  amounts  to  a  dif- 
feifin.  Feoffment  without  livery,  is  faid  to  pafs  no  intereft, 
which  is  the  reafon  why  fuch  a  feoffment  is  not  a  forfeiture; 
but  by  the  aft  of  Afilmbiy,  a  deed  recorded  is  equal  to  a  feoff- 
ment with  livery ;  and  it  is  the  matter  of  record,  that  makes 
the  forfeituie.  Harg.  Co,  Litt.  59.  a. ;/.  ( j.) 

The  Court  ftop^^ed  Ingerfolly  when  he  was  about  to  reply, 
and  delivered  their  opinion  as  follows. 

M^Kean,  Chrrf  Jujlice.  We  entertain  no  doubt  on  the 
prefent  quclVion.  The  Legiflature  has,  at  various  periods,  and 
on  a  variety  of  fubjcfts,  departed  fi  om  feudal  ceremonies  and 
principles,  in  rel.ition  to  the  fansfer  and  defcf^nt  of  property: 
but,  in  the  prefent  intlance,  the  acf^  of  Affembly  meant  only  to 
give  to  a  grant  of  land.N,  a  gr?-^ter  effcft  upon  the  eftate,  on  re- 
cording the  deed,  than  could  previv*  fly  have  been  enjoyed, 
without  livery  of  f^»izen:  It  never  contemplated  that  circum-^ 
ftance,  as  an  inftiument  to  work  a  forf^-iture,  on  the  common 
law  doSrine  of  alienation  by  tenant  for  life,  or  years. 

Shipp£n,  Jujiicr.  Fro  n  the  words  of  the  avS  of  AfTembly, 
It  is  plain,  I  think,  that  the  Lrgiflarure  did  not  me:^n  to  work 
the  forfeiture  of  a  particular  eftate,  by  the  provifion  for  record- 
ing deeds.  In  allowing  to  deeds  recorded  the  fame  force  and 
efrc£t,  as  feofTmcr.ts  with  livery,  the  intention  is  expref«lv  re- 

VoL.  III.  R  r  ftrii^tfl 
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1799.      ftriftcd  to  "giving  poffcffion  and  fcifen,  and  makino;  good  tlic 
V^v^^    title  and  afiurancc  of  lands,  tenements,  and  hereditament^/* 
It  is,  therefore,  merely  a  facility  and  benefit  extended  to  the 
grantee. 

Yeates  and  Smith,  J^/V^j,  concurred. 

Judgment  for  the  Plaintiff* 


Marc/j  Term,  1799* 


Res'publica  verfus  Wrav. 


THE  Defendant  on  the  ift  of  June^  17^8,  had  been  ap- 
pointed treafurer  for  the  County  of  dumberland^  **  for 
three  years,  to  commence  on  the  5th  of  June  following;"  but 
upon  a  fuggeftion  of  improper  pradices  in  procuring  the  ap- 
pointment, the  Attorney  General  obtained  a  rule  to  fhew  cauic, 
v/hy  an  information  in  the  nature  of  a  writ  of  quo  warranto 
fhould  not  be  filed  againfthim. 

In  fupport  of  the  rule,  affidavits  and  office  papers  were  pro- 
duced, with  a  view  to  fhew,  that  the  defendant  was  in  em- 
barrafTed  circumflances;  and  that  he  had  procured  the  vote  oF 
one  of  ihc  County  Commiffioners,  under  an  afTurance,  that  he 
would  foon  refign  the  office  of  treafurer,  as  he  only  wifhed  to 
be  appointed  to  it,  in  order  to  promote  his  elc£lion  as  ShcrifiT 
of  the  councy.  There  was,  likewife,  an  incfFeftual  attempt 
to  prove  that  the  commifiioner,  who  had  thus  voted,  and  the 
Defendant,  were  not  citizens  of  the  United  States:  And,  in 
point  nf  law,  it  was  objeftcd,  that  the  appointment  was  void 
alf  initio^  being  made  to  commence  In  future. 

The  rule  was  oppofed  by  Drlias  and  M^Kean\  and  theopi- 
nion  of  the  court  in  the  abfcncc  of  the  Chief  Justice,  was 
delivered  by 

Shitpen,  Jujllcc,  The  prcfcnt  is  the  firfl  inftiince,  that  we 
recoil c<3,  of  an  application  of  this  kind  in  Pennfylvania\  and 
on  opening  th?  cafe,  it  ftrock  us  to  be  within  the  ioth  feAion 
of  the  Qth  Article  of  the  Conftitution,  which  declares,  "  thatno 
**  pciffwi  lliaJl  foraiiy  indiiftabJc  offence,  be  proceeded  againft 
**  crimiiuily  by  information,"  except  in -cafes  that  are  not  in- 
volved 
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yoivcd  111  the  prefenc  motion.     But,  on  conftHeration,  it  i;;  tvx*      '799* 
dent,  that  the  Conftitution  refers  to  inrormation?,  as  a  form  of    W^-y"^ 
profccution,  to  punifh  an  offender,  without  the  intervention  of 
agrand  jury;  whereas  an  information,  in  the  nature  of  a  writ  of 
quo  warranto^  is  applied  to  the  mere  purpofes  of  trying  a  civil 
right  and  culling  the  wrongful  poflciTor  of  an  office*. 

Since,  therefore,  there  is  fonie  evidence  (however  flight)  of 
im*>roper  condufl,  we  do  not  think,  that  it  v/ould  be  right  to 
efufean  opportunity  for  a  jury(who  are  the  legal  judges  of  the 
./eight  of  evidence)  to  dctern)ine,  whether  it  is  fufficient  to 
vitiate  the  Defendant's  appointment  of  County  Treafurer. 
And,  at  the  fame  time,  the  f>oints  of  law,  that  have  been  fug- 
gefted,  may  be  maturely  confidered  and  de';*idcd. 

The  rule  made  abfoluteft 


MuRG ATROYD  verfus  Crawfor©. 


THIS  was  an  a6lion  againft  an  Underwriter  on  a  Pblicy 
of  Ihfurancc  upon  the  (hip  Alount  Vernon^  warranrsd  to 
be  American  property.  The  (hip  was  captured  by  a  French 
Privateer,  carried  into  Porto  Rico,  and  there  condemned  as 
prize.  The  caufe  was  tried  at  the  prefent  Term  ;  and  Ship* 
PEN,  Jvjlicej  delivered  tjie  following  charge,  in  which  all  ths 
material  fafts  and  arguments  were,  fubftantidly,  fct  forthj. 

Shippen,  Jujiice.  On  this  Poliay,  the  aflurcJ  has  en- 
g^eed  to  prove  in  any  Court  of  P entity haniti^  that  the  Aicunt 
Vernon  was  American  property  ;  and  it  is,  alfo,  Incumbent  on 
him  to  prove,  that  the  (hip failed  upon  the  voyage  infntcJ  ;  that 
(be  has  been  captured,  and  condemned.  On  ihe  qjieilion  or 
property,  the  Aniiericnn  Rcgiilerwas  pi oJac<:d,  which  coniiln-i 

the 

*  f^ce  3  Bi.  0.m.  263.^ 

f  For  the  laws  rclatnig  to  Couarv  Trfafiir«M*a,  "wrhich  vfcrecitrr?  ]\\  \}>,t 
cowrfc  of  ihc  argumcji',  Sec  BoU,  Edirt,  i  V'ft,  .n.  l^-)y,  i  i^f.  .m 
J  *^^/.  750. 

J  The  Cmiek  Justice,  \\ ho  had  pteruledut  »h  openin*,  wns  oblij^^dU 
hj  indifpotiucji^  to  bt  ablViu  during  il.j:  rcil^^i*  iliC  tri!  t. 
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ijgg.  the  onth  cf  the  Plain  '*F,  an  American  Citizen,  that  he  was 
^-v"^  the  folc  owner  of  the  Mount  f^'ern^n  \  and  on  the  other  points, 
there  is  full  proof  of  the  fai II -ig,  capture,  and  condemnation  oi 
the  (hip.  She  i-  not,  hoyvever,  condemned  by  the  final  decree 
as  Briciih  property;  nor,  indeed,  are  any  of  the.  five  caufes  af- 
figned  in  ihc  procce  Unir'^,  leg^itiniate  caufes  of  condemnation. 

The  PI  intiflF  wa^  difptifeo,  on  general  principle?,  to  leave 
his  caufe  on  this  evidence  ;  but,  in  order  to  repel  the  Defen- 
dant's allegation,  that  the  property  of  the  ihip,  though  appa- 
rently American,  was,  in  reality,  Britiib,  a  variety  of  fa£Vf 
have  been  adduced,  to  explain  the  nature  of  a  tranfaAion,  whicl^ 
occurred  between  him  and  Mr.  Dunkerfon^  in  relation  to  a 
falc  and  transfer  of  the  Mount  Vetnon.  The  refult  fccm?, 
briefly,  to  be  this  :  Mr,  Dunkcrfon  was  an  £ngli(h  gentleman, 
who  came  hither  with  a  view  to  fettle  ;  and,  in  order  to  mani- 
feft  his  intention,  took  an  oath  of  allegiance  to  the  ftatc  of 
Pennfylvauia^  though  he  had  not  been  long  enough  in  the 
country  to  entitle  himftilf  to  naturalization,  under  the  aft  of 
Gonprefs.  Contemplating  a  circuitous  voyage  from  America 
%o  England^  and  thence  to  the  Eafl  Indies j  he  applied  to  Mcffrs. 
ff^illings  &  Francis  to  procure  a  (hip  for  him ;  and  thofcgcn* 
tlemcn  agreed  abfolutely  with  the  Plaintiff  for  the  purchafe 
of  the  Mount  Verncjiy  ^he  bill  of  fa\e  l?eing  made  out  by  him, 
andfent  to  them,  upon  terms  of  payment  precifely  afcertained. 
It  then,  however,  occurred  to  Mr.  Dunkerfon^  that  as  he  hrj 
not  yet  acquired  the  rights  of  American  citizenlhip,  he  could 
not  enjoy  the  advantages,  whi;h  h"  propofed  to  derive  from  his 
proj  i(^;'d  voyage.  For,  the  trade  from  England  to  the  Eajit 
Jndieshy  by  the  law  of  chat  kinifdom,  a  monopoly  ;  nn Briti/h 
f'lbjcft  can,  individually,  embark  in  it,  without  incurring  a  for- 
fi'iture  of  his  veff  I  and  Ciirgoe  t  though  it  has  recently  been 
adjudged  in  England^  that  an  yhnerican  cxixT^ti  is  entitled  to 
carry  on  the  trade,  Hy  virtue  of  exprefs  ftipulations  in  the  treaty 
of  a  rity  iind  commerce  between  the  United  States  and  Great 
Britain.  Hence,  it  wa<5  deemed  neceflary,  to  enter  upon 
anoth'^r  operation;  the  bill  of  fate  was  fent  back  *,  and  a  neyr 
confaft  was  formed  between  the  pirties  upon  thefe  priiiciples: 
that  the  Pbintiff  (hould  remain  the  owner  of  the  (hip,  and  as 
/iich  retain  the  regifter,  and  make  the  infuranqe  ;  that  (be 
fhould,  nowever,  be  delivered  to  }At.  Dunkerfon^  or  \\U  agents, 
and  that  M  firs.  JVillings  i^  Francis  (hould  procure  a  freight 
for  her  on  Mr.  Dunkerfon's  account ;  tha:  the  Plaintiff  (hould 
empower  Mr.  SJcirrow  (a  gentleman  who  failed  as  a  paflenger 
in  her)  to  affij^n,  and  transfer  the  (hip  to  Mr.  Dunkerfon  in 
Englar.dson  the  ii\  of  September  enfuing,  at  which  time  Mr. 
Dunltirfon  would  be  dulv  iiaturali7xd  asan  American  Citizen  ; 

ani 
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and  that  the  confideraiion  money  (hould  be  fecurcd  by  the  1799- 
notes  of  Meflrs.  JVilling  ^  Francis^  payable,  at  all  cvctits,  in  K.^^'^^r^ 
certain  inftalments.  The  cffential  point  in  this  agreement 
was,  obvioufly,  therefore,  that  the  property  fliould  remain  the 
Plaintiff's,  until  the  day  fixed  for  the  transfer  in  Eurot^e  ;  and, 
accordingly,  the  Regifter  was  continued  in  his  name,  and  the 
prefent  infurance  was  cffeded  by  him,  as  owner  of  the  Ihip. 

On  thefe  fafts  fome  important  qucftions  anfe.  It  is  true, 
that  the  firft  bill  of  fale  was  cancelled  and  done  away ;  but  the 
Defendant  urges,  that  there  were  many  fubfcquent  aSs  of  the 
parlies,  which  fhcw  an  abfolute  change  of  property,  under  the 
fecond  agreement  j  particularly,  as  the  fhip  was  delivered  to 
Mr.  Dunkerfon^  to  be  loaded  for  his  ufe  ;  and  the  confideration 
money  was  payable  ai  all  events.  A  fair  and  legal  contraft 
Ihould,  however,  be  carried  into  effeft,  according  to  its  true  in- 
tention ;  and,  whether  the  form  of  proceeding  is,  or  is  not, 
ftriaiycorreftj  there  can  be  no  doubt,  that  the  true  intention 
of  this  contraft  was,  to  continue  the  property  of  the  }hip  m 
the  Plaintiff  for  a  fpecified  period.  If  an  immediate  fale  had 
been  contemplated,  the  contraft,  payment  of  the  price,  and  de- 
livery of  the'  (hip,  would,  unqucftionably,  be  lufficient  to  di- 
veft  the  property  of  the  original  owner,  and  veft  it  in  the  pur- 
chafor ;  but  if  the  parties  could  legally  contraft,  not  for  a  pre- 
fent fale  and  transfer,  but  for  a  fale  and  transfer  at  a  future  day, 
under  a  Power  of  Attorney,  to  be  given  for  the  purpofc ;  and  if 
fuch  is  the  nature  of  the  prefent  Contraft,  then  the  payment  and 
delivery  muft  have  relation  to  the  terms  and  conditions  on 
which  they  were  made  ;  and  of  which  the  moft  important  was 
that  the  Plaintiff  (hoMld  continue  the  owner  of  the  Ihip,  until 
the  I  ft  of  September.  «    ,,rt.    i.        l 

The  only  objeas  for  enquiry,  then,  arc  ift.  Whether  the 
contraa  was  a  fair  one;  and  2d.  Whether  it  was  a  lawful  one. 
That  it  was  a  fair  contrad  has  not  been  denied  :  But,  it  has 
been  contended,  to  be  an  illegal  contraft,  violating  the  pofitivc 
provifions  of  an  Ad  of  Congrefs;  as  wdUsmilitaiingagainft 
the  duties  of  a  neutral  nation,  by  affording  a  ready  cover  to  the 
property  of  a  belligerent  power.  The  Rcgiftenns  ri«  is  ex- 
prellldin  Tuch  ftrong  terms,  that  when  it  was  firft  read,  we 
thought  it  dcciiive  upon  the  cafe  ;  for,  it  feemed  generally  to 
require,  an  oath,  ^^  that  there  is  no  fubjeft,  or  c,Mzen,  of  any 
«^  foreign  prince  or  ftate,  direftly,  or  indi redly,  by  way  of 
«  truft;confidcnce,  or  oiherwife,  interefted  in  the  Oiip,  or  v.f- 
**  fcl,  or  in  the  profits,  or  iffues  thereof.  I  f^ol.  p.  I34-  7- 
4.  Sv^iffsEdit.  But,  upon  examining  the  Ad,  we  found, 
That  this  oath  was  only  exaded,  *^  where  an  owner  jefides  in  a 
•^  foieiirn  country,  in  the  rapacity  of  a  conful  of  the  Untted 
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1799.  ^^  Sttites^  or  as  an  agent  for,  and  a  partner  in,  a  houfe,  or  cchf 
l«^«y^^  "  paitnerihip,  confiding  of  citizens  of  the  United  States.** 
lUd.  The  terms  of  the  provifion  do  not,  therefore,  embrace 
the  prcfcnt  cafe,  the  cafe  of  an  American  citizen,  refiding  and 
regiftcring  his  veflel  in  an  American  port;  and  its  policy  may 
reafonably  be  confined  to  Americans  refident  abroad,  who  are 
fo  much  expofM.to  the  temptation  of  covering  belligerent  pro- 
j)erty,  and  fo  little  expofed  to  the  dangers  of  dcteftion*. 

Confiderin.'j  all  the  circumftances,  therefore,  it  docs  not  ap- 
pear to  us,  that  there  was  an  adtaal  fale^  and,  if  a  future  fate 
was  only  intended,  we  have  no  right  to  contradid,  or  modify, 
the  contraA  of  the  parties.  But  while  this  opinion  is  expref-t 
fed,  it  cannot  be  denied,  that  there  are  ftrong  faAs  in  fupport 
of  the  defence.  Mr.  Dunkerjhn  would  have  been  the  abfoiute, 
unqualified,  owner  of  the  (hip,  under  the  firft  bill  of  fale;  and 
even  under  the  fubfequent  agreement,  he  obtained  pofleffion  of 
her,  loaded  her,  received  the  freight^  and  exerci fed  other  afls  of 
fuperintendance  and  ownerihip.  Though  the  Plaintiff*  effeA- 
ed  the  infurance,  he  was  reimburfed  the  premium  ^  and  though 
he  itTued  the  failing  orders  to  the  captain,  it  is  faid  to  have  been 
done  ai  the  inftanceof  ^r.  Dunkerfon,  On  the  weight  ofthefe 
/aAs,  therefore,  the  jury  muft  decide:  And  if,  after  all,  you 
fhouid  think,  that  there  was  an  a£^ual  and  immediate  fiile  to 
Mr.  Dunkerjfon,  an  alien,  there  mufl  be  a  vcrdifil  for  the  De- 
fend:^nt,  notwithflanding  the  rcgifter  and  oath  of  the  Plaintiff} 
which  are  prima  f^cie^  but  not  conclufive,  evidence  of  tbf 
American  property  of  the  (hip. 

But  another  queflion  has  been  ^pitated  in  the  caufe,  which 
is  entitled  to  confideration.  It  was  infilled,  that  an  underr 
writer  is  difchar«;ed  from  the  obligations  of  the  policy,  if  any 
thin/  mi^tciial  to  the  rifque  is  not  difclofed  to  him  at  the  time 
of  etFc<3ing  the  infurance.  Though  there  was  an  attempt  to 
encounter  this  pofition,  by  evidence  of  the  general  notoriety  of 

the 

•  The  Judge  did  not  cxprtffly  refer  in  his  charge  to  another  fcftion  of 
the  Rcgiftering  AiJl,  which  was  cited  by  the  Defendant's  Cuunfel,  at 
proof  that  ch-  vefTel  wasforfeiird,  if  the  fale  was  an  abfolutcone.  The 
M'ords  of  the  feftion  are  :  »*  That  if  auy  f'np  or  vclTc!,  heretofore  regif- 
'*  tered,  or  which  ftiall  hereafter  be  rcftiftered,  as  a  Ihip  or  vciTcl  of  the 
'•  UntfeJ  Stiitfs^  iluH  be  fold  or  iiansfcrrcd,  in  whole  or  in  part,  by  way 
**  of  iruft,  confidence,  or  oihrrwife,  10  a  fubieA,orcitixen,  of  any  foreign 
<*  Prince,  or  Sratr,  ahd  fach  fale  or  transftr  fhall  not  be  maHe  known,  /4; 
•  *^  ffMwer  itretn  htforr  Airftfed^  fuch  iliip  or  veficl,  together  with  her  tackle, 
"  appnrel,  andfurniture,  fKall  be  forfeited.'*  2  r&/.  /».  148  /.  16..  5w///*« 
Ftlit,  I  prvfume,  the  Judge,  ha^^ing  adopted  ciie  rcafoning'of  the  Plain- 
tiirsCoiinfcl,  that  there  was  no  a^ual  and  immediate  fale  and  trai.sfer 
•f  the  Mount  f'e^mcny  or,  in  other  words,  that  the  coniraA  was  executory, 
Rot  executed,  did  not  think  the  fe^ion  applicable  to  the  prefenr  cafc« 
For  the.  manner  of  makina  knowa^he  f^lc  and  iraDsfer  beie  alluded  10^ 
fee  >?.  7.  />.  137. 
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flic  contra£l  between  the  PlaintifFand  Mr.  Dunkerfon ;  yet  that  I709* 
circumftancc  \%  too  vague  to  be  conftrucd  into  notice  cither  V-^^y^ 
to  the  Defendant,  or  the  Infjrance  Broker.  Notice,  however, 
is  a  matter  of  fa£t ;  but  whether  notice  is  neceflary,  is  partly 
a  matter  of  h&^  and  partly  a  matter  of  law.  Now,  the  Pjain- 
tifF  warranted  the  ihip  to  be  ati  American  bottom,  which  of 
itfelf  fuperfeded,  in  our  opinion,  the  neceffity  of  making  any 
communication  on  the  fubjed  of  the  property.  But,  ftill,  if^ 
in  the  opinion  of  the  Jurv,  a  knowledge  of  the  circumftances 
that  were  fupprefled,  would  have  induced  the  infurer  to  demand 
a  higher  premium,  or  to  refufe  altogether  to  underwrite,  it  will 
be  fuiScient,  on  commercial  principles,  to  invalidate  the  po- 
licy. A  refpedable  witnefs  (an  underwriter)  has  declared, 
hov/ever,  that  a  difclofure  of  thefe  circumftances  would  not 
have  prevented  his  underwriting  the  rifque  at  the  fame  pre- 
mium^ 

If,  upon  the  whole,  the  contraft  was  a  fair  one,  with  a 
view  to  a  lawful  purpofe,  a  voyage  to  India\  and  not  with  % 
view  to  aid  one  Belligerent  power  at  the  expencc  of  another^ 
by  a  fradulent  cover  of  |)roperty  (which  would  certainly  be  fa- 
tal to  the  Plaintiff's  demand)  we  think  that  the  (hip  remained 
an  American  bc»ttom,  at  the  tine  of  the  capture  and  condem- 
nation; and,  therefore,  that  the  verdict  fliould  be  in  favor  of 
the  Plaintiff. 

But  if  there  Hvas  an  aiSlual  and  immediate  fale  of  the  (hip  to 
Mr,  Dunkerfon^  or  if  there  was  any  concealment  which  ought 
to  invalidate  the  policy;  we  think  the  verdict  fhould  be  in  fa- 
vor of  the  Defendant. 

Ycrdia  for  the  .Plaintiff. 


llRECICBILt 


4^6  Cases  ruled  and  adjudged  in  tke 
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Breckbill  verfus  TtiRNPiKE  Company 


THIS  was  an  aSion  of  Indebitatus  JJfumfJit.  The  caufe 
was  tried  at  Lancafltr^  and  the  Jury  found  a  fpeciad  ver- 
dict in  the  following  terms : 

^  The  Jury  find,  that  5.  BreckbilU  the  Plaintiff,  was  fcizcd 
in  his  demefne  as  of  fee  in  2i6  acres  of  land,  &c. 

«  That  the  Prefident,  Managers  &c.  (the  Defendants)  by 
aind-  with  their  fuperintendants,  furveyors,  engineers,  artiftsana 
chain  bearers,  workmen  and  labourers,  with  cheir  tools  &c.  en- 
tered in  and  upon  the  faid  trad  of  land,  and  laid  out  a  road  in 
through  and  over  the  fame,  50  feet  wide,  and  about  150  perchesy 
in  length,  and  caufed  21  feet  thereof  to  be  bedded  with  pound- 
ed ftone,  well  compa£bed  together,  a  fufficient  depth  to  fecure 
a  folid  foundation  to  the  fame,  and  an  even  furface  thereon,  be-^ 
ing  the  Turnpike  road,  agreeably  to  the  a£l,  &c. 

"  That  no  cxprcfs  contrad,  or  agreement,  refpe£ling  the 
faid  entry,  or  any  promife,  or  engagement,  to  make  com  pen- 
fation  for  fuch  entry,  and  for  the  land  fo  taken  and  occupied 
by  the  faid  road,  was  made  by,  or  ever  exifted  between,  the  faid 
Plaintiff,  and  the  faid  Prefident,  Managers, &c.  (the  Defendants) 

^  That  all  the  roads  heretofore  laid  out,  or  at  prefent  being 
in,  upon,  over  or  through  the  faid  tra£l  of  216  acres  of  land, 
or  any  part  thereof,  including  the  faid  road  fo  laid  and  made 
by  the  Prefident,  Managers  &c.  do  not  occupy,  take.up,  or 
wafte  6  acres  in  every  hundred  of  the  faid  traft. 

"  But  whether  on  the  whole  matter,  by  the  Jurors  afore- 
faid,  in  form  aforefaid,  found,  the  faid  Plaintiff  ought  to  re- 
cover his  judgment  and  damai^es  againft  the  faid  Prefident, 
Managers  &c.  the  Jurors  aforefaid,  are  entirely  ignorarjt,  and 
thereon  pray  the  advice  of  the  Judges  of  the  Supreme  Court. 

"And  if  upon  the  whole  matter  aforefaid,  by  the  Jurors 
aforefaid,  in  form  aforefaid,  found,  it  (hall  appear  to  the  Judges; 
of  the  Supreme  Court,  fitting  in  Bank,  that  the  faiJ  PlaintiflF 
is  entitled  to  recover  agairft  the  laid  Prefident  and  Managers 
he  then  they  find  for  the  Plainii/F,  and  aflels  dama/cs  to  the 

faid 
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faid  Plaintiff  in  the  fum  of  fix  hundred  dollars — ^bcfidcs  his      ^19^ 
cofts  and  charges  by  him  about  his  fuit  in  this  behalf  expended,     ^^  rsj 
and  for  thole  cofts  and  charges,  6d. 

**  But  if  upon  the  whole  matter  aforefaid,  by  the  Jurors 
aforefaid,  found,  it  (hall  appear  to  the  faid  Judges,  that  the  faid 
Plaintiff  is  not  entitled  in  point  of  law  to  recover  againft  the 
iaid  Prefident,  Managers,  &€•  then  the  (aid  Jurors  -aforefaid,  on 
their  oaths,  &c.  do  fay,  that  they  find  for  the  Defendant." 

Three  queftions  arofe  on  this  fpccial  verdiS :  i(V.  What  is 
the  nature  and  operation  of  the  proprietary  grants  of  land,  with 
an  allowance  of  6  per  cent  for  roads,  &c.  f  Is  the  power  vefted 
in  the  Turnpike  company,  to  enter  upon,  take,  and  poffefs 
lands, confiftent  with  fuch  original  grants,and  the  Conftitution, 
unlefs  compenfation  is  made  F  And  can  an  adlion  of  Indebita'- 
tits  ajfumpfttj  upon  an  implied  promife,  be  maintained  againfl 
a  corporation  ? 

For  the  Plaintiff,  it  was  contended,  ill.  That  whenever 
lands  were  granted  by  patent,  the  allowance  of  fix  per  cent 
paffed  as  abfohitely  as  the  re(t  of  the  tra£l,tothe  grantee,  the 
whole  being  alike  fubje£t  to  the  eafement  for  roads.  A  mere 
right  of  paffage^  therefore,  was  all  that  remained  with  the  Go- 
vernment, ft  remained  too  for  public  ufc,  and  could  not  be 
transferred  by  the  Government  to  an  individual  occupant  for 
private  purpofes.  The  Government  might  claim  it,  and  might 
enjoy  it  forever;  but  until  it  was  claimed  for  the  public,  and 
whenever  it  (hould  ceafe  to  be  enjoyed  by  the  public,  fie  free- 
hold and  ocpupancy  of  the  grantee  were  perfe^  and  exclu five. 
I  Burr.  143.  146.  This  being  the  original  nature  of  the  con- 
trad,  neither  party  can  ever  enlarge,  abridge,  or  impair  its 
operation ;  and,  as  on  the  one  hand,  the  grantee  could  never 
derty  the  right  of  paffage  to  the  public;  fo,  on  the  other  hand, 
the  public  could  never  convey  more  than  a  right  of  paffage  to 
any  b«dy  politic  or  corporate. 

ad.  But  the  aft  of  Affembly  docs  grant  to  the  Turnpike 
company,  more  than  the  public  right  of  paffage,  3  Vol.  2d8. 
Dali.  edit.  It  gives  them,  in  effeS,  the  fee,  and  exttnguijhes 
the  grantee's  right  of  occupancy,  which  could  only  \yt  fufpendedy 
on  the  principles  of  the  original  grant,  when,  and  fo  long,  as  the 
public  (hould  ufe  the  prcmifes  as  a  road.  Again :  it  changes 
the  character  of  the  contra^,  which  was,  fimply,  formed,  be- 
tween the  grantor  and  the  grantee,  by  introducing  a  third  par- 
ty, without  the  grantee's  confent.  And,  finally,  what  war  hf 
the  original  contrad  a  public  refervation,  is  made  an  inftru- 
ment  of  private  emolument;  fo  that  the  benefit  of  paffage, 
which  then  was  c6ntemplated  as  a  mattef  of  common  right, 
\%  now  only  to  be  enjoyed  by  thofe  who  will  and  can  pay  for  it. 

Vol.  III.  S  s  $  Bu« 
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1799.  But  the  Conftitution  Ciyf,  that  no  man's  property  (hall  be  taken, 
or  applied  to  public  ufe,  without  juft  compenfadon.  l(y  there* 
fore,  even  a  public  benefit  is  intended  by  the  transfer  of  the 
rights  cf  the  grantee,  together  with  the  rights  of  the  Govern- 
ment, to  the  Turnpike  company,  it  can  onlv  he  done  upon  the 
condition  of  an  adequate  indemnity.  2  Z)j//.  Rrp.  31a  The 
2&  of  incorporation  impowers  the  company  to  purchafe,  take, 
and  hold,  in  fee  fimple,  all  fuch  lands,  occ.  as  (hall  beneceflary 
to  them  in  the  profecution  of  their  vvorks,  not  merely  the  lands  . 
over  which  the  road  a£tually  runs:  And,  in  every  (imilar  in* 
ftancc  of  a  canal,  the  Legiflature  has  exprefsly  impofed  the  ob- 
Jigf.tion  of  paying  for  whatever  lan(!s  were  appropriated  to  the 
work.  State  LawSj  DalL  edit.  3  Fol.  136,  275.  162.  4  FeL  t. 
251.  The  uniform  principles  of  juftice,  as  well  as'  the  poh- 
tive  provifion  of  the  conftitution,  are  as  ftrong  to  entitle  the 
PlaintifFto  an  equivalent  for  his  property,  as  an  ad  of  the  Le- 
giflature. 

3,  The  Plaintiff  is  entitled  to  recover  in  the  prefent  form  of 
a£lion.  Indebitatus  ajfumpfit  is  an  extenfive  and  equitable 
remedy,  and  oughtto  be  applied  whenever  an  obligation  is 
raifed  upon  moral  principles,  or  natural  juftice.  The  authority 
given  to  the  Turnpike  company,  to  take  private  property  for 
their  ufe,  accepted  and  exercifed  by  them,  creates  a  mora!  ob- 
ligation to  pay  a  reafonable  equivalent  to  the  individuals,  whofe 
property  is  fo  uken  i  and  the  Plaintiff,  by  bringing  this  adion, 
waves  the  tort,  on  which  he  might,  otherwife,  have  relied.  A 
corporation  a6l,  certaiuly,  under  the  fame  mora)  obligations  as 
an  individual ;  and  to  decide,  that  they  are  never  liable  upon  an 
implied  promife,  would  work  infinite  mifchief  and  injuftice; 
fince  they  could  not  be  made  refponfible  for  the  perfonal  tref- 
paiTes  of  their  fervants ;  and  it  is  impoffible  to  compel  a  con- 
traft  with  the  folemnity  of  the  corporate  feal.  The  power  of 
the  Legiflature  itftif,  did  not  extend  further,  than  to  grant  the 
property,  on  condition  that  it  was  paid  for ;  and,  if  it  is  not  paid 
for,  the  law  is  unconftitutional  and  void.  But  the  law  is  the 
caufe  of  adion;  and  the  company's  acceptance  of  the  law, 
focms  on  their  part  the  contrad,  or  affumpjit^  to  pay  the  value 
of  the' land. 

for  the  Defendants,  it  was  contended — ift.  That  as  far  as  the 
6  per  cent,  allowance  for  roads,  the  grantees  of  laid  were 
mere  truftces  for  the  public.  It  is  immaterial  on  what  prin- 
ciples roads  were  originallv  laid  out  in  England^  though,  at 
prefent,  it  is  known,  that  they  can  only  be  laid  out  by  private 
grants,  or  by  a£ls  of  Parliament,. with  a  claufe  for  making 
compenfation.  It  ^as,  however,  been  at  all  times  the  poli- 
cy of  PennfylvMiiia^  that  the  government  fbould  be  at  the 

•expence 
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joxpence  of  cftabliihing  the  public  roads  and  highways.  The  I799- 
very  firft  article  of  the  conditions  and  conceffions  agreed  unon  \^y'^ 
between  H^llicm  Penny  and  the  original  adventurers,  contains 
a  provifion  that  the  public  roads  (hould  be  laid  but  at  the  pro- 
prietary's charge;  x  FoL  p.  6.  appendix  DalL  Edit,  but  as  it, 
alfo^  contemplated  the  eftablifliment  of  cities  and  towns,  to 
which  the  roads  fl)ould  lead,  a  fupplementaryprovifion  became 
neceflary,  to  corrcfpoiid  better  with  the  unimproved  ftate  of 
the  country,  and  the  allowance  of  6  per  cent,  was  made  by  the 
proprietary.  I  Fol.  37, 39.  in  Jppendlx  DalL  Edit.  For  this 
additional  quantity  of  land,  the  grantee  never  paid  any  price, 
nor  rent:  Jt  was  not  even  fubjcft  to  taxation.  Thtfe  fails 
cannot  be  otherwife  accounted  (or,  than  by  the  admi/Tionof  an* 
mher  h&y  that,  although  the  pofleffion  was  transferred,  the  go- 
vernment referved  the  right  to  refume  it  at  will,  and  without 
paying  a  compenfatiom  The  early  laws  of  the  Province  bear 
the  fame  inflexible  afpe£).  There  was  no  provifioo  made  for 
compenfatins  any  damages  in  eftabliftiing  a  highway,  or  pub- 
lic road;  and  with  refpe(3  to  private  roads  leading  into  the 
highway,  provifton  was  only  made  for  compenfating  the  dama- 

fes  done  to  improved  land,  i  Vol.  16,  289,  290.  Dall  Edit. 
t  is,  likewife,  a  circumftance  greatly  corroborative  of  this 
conftruAion  (though  it  has  been  differently  uftd)  that  in  the 
cafe  of  canals,  for  which  no  property  had  oeeh  dcfignated  or 
referved  in  the  public  grants,  the  late  laws  contain  an  exprefs 
claufe,  for  making  compenfation  to  the  owners  of  lands 
taken  for  public  ufes  though  fuch  claufes  are  never  inferted  in 
any  laws  for*  eftablifhing  public  roads,  or  highways. 

a.  If,  then,  the  right  of  foil  remained  in  the  public,  the  go- 
vernment might  either  lay  out  the  road  itfelf,  or  it  might  coi>- 
xxzSt  with  others  to  do  it;  and  no  ftipulation  of  the  original 
grant,  nor  any  provifion  of  the  Conilitution,  can  fairly  befaid 
to  be  violated.  Nothing  more  is  transferred  to  the-  Turnpike 
Companj^,  than  the  public  previously  pofTefled,  the  right  of 
cftabliihmg  a  permanent  road ;  and  the  right  of  paflag^  remains 
a  common  right,  notwithftanding  the  toll;  for,  that  is  only  a 
beneficial  fpecies  of  taxation,  which  relieves  the.  townihips 
from  the  expence  of  repairs,  and  charges  it  upon  thofe  who 
immediately  enjoy  the  benefit  of  the  road,  i  BU  C.  357. 

3.  But,  at  all  events,  the  pre&nt  aJ^ion  cannot  be  maintain* 
td;  The  idea  of  an  exprefs  tontrad  with  the  Turnpike  Com^ 
pany,  is  repelled  by  the  finding  of  the  fpecial  verdict;  and  an 
implied  affiimpjit  cannot  be  maintained;  for,  a  corporation  can 
onlycontra^by  deed  under  the  corporate  feal.  \  BL  Com.  ^7$. 
6  Fin.  Mr.  268.  3  SmU.  103.  6  Pin.  Jir.  292.  287,8.  Kyd 
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1799.     en  Corporations^  i  Vol.  449, 450,  059,  268.     Indeed,  thecourl 

^•Y^    could  not  infer  an  implied  pro mfe  tiom  the  fads  ftated;  as  the 

aflumption,  whether  exprcfs,  or  implied,  muft  be  found  by  the 

jury;  and  the  proper  remedy,  if  the  Plaintiff  had  fufFered  any 

injury,  was  an  a£lion  of  trefpafs  againft  the  agreflbrs. 

The  Court,  on  the  day  fucceeding  the  argument,  deliver- 
ed an  unanimous  opinion,  that  on  this  fpecial  verdid,  tbtf 
Plaintiff  could  not  recover,  in  the  prefent  form  of  aAion,'a- 
gainft  the  Defendants,  as  a  corporation:  And,  therefore,  they 
deemed  it  unn;:ccffary  to  decide  the  other  queftions  in  the 
caufe. 

Judgment  for  the  Defendants. 

E.  Tilghman  and  Hopkins^  for  the  Plaintiff. 

tfwisy  Ingerfoll^  M'-Kean  and  C  Smithy  for  the  Defendants. 


Dallas,  Secretary,  &c.  verfus  Chaloner's  Executois* 


THIS  was  an  action  of  Debt,  inftitutcd  in  the  name  of  the 
Secretary  of  the  Commonwealth,  on  an  official  bond,* 
ivnich  the  teftator  had  give^,  with  twofureties,  for  the  faithful 
difch'arge  of  his  duty  as  a  public  Audioneer,  and  for  well  and 
duly  performing  the  terms  and  payment  impofed  b)  law.  2  FoL 
DalL  Edit.  777^  At  the  time  of  Chaloner*s  dtrath,  a  confidc- 
rable  ium  was  due  to  the  public^  for  duties  On  f.ile&  at  auction  ; 
nor  htd  he  accounted  to  many  of  his  creditors  for  the  procet-ds 
of  the  goods,  which  they  refpcftivcly  depofited  wiih  him.  The 
a£):ion,  however,  was^inftituced  by  the  Attorney-General,  for 
thr  State;  and  judgment  was  entered  for  the  penalty,  bv  con- 
sent of  all  parties,  to  fatisfy  the  amount  bf  the  duties,  relerying- 
the  fubfcquent  claim  of  the  creditors. 

.  But  Lrwis  and  Rawle^  on  behalf  of  yanuts  Tardy  one  of  the 
creditors,  now  contended,   that  the  State  was  n6t^en.titled  to 

recover • 


SuFRiME  CounT  of  Pennfihant^  ^or 

recover  more,  than  th^  duties  accruing  during  a  term  of  three  1795. 
months;  and  that  the  Judgment  rendered  upon  an  official  bond  ' 
muft  enure  to  the  benefit  of  thofe,  who  {hall  prove  themfelves 
injured  and  entitled.  •  By  the  firft  ASt  of  Aflembly,  impo- 
fine  a  tax  on  fales  at  auction,  it  is  exprefsly  declared,  that  if  an 
auSioneer  does  not  once  iji  every  three  months  account  foriand 
pay  into  the  Treafury,  the  duties  arifing  from  his  fales,  he  (hall 
be  dt^harged  from  his  place,  and  his  official  bond  (hall  be  put 
immediately  in  fuit.  i  FoL  p.  865.  DalL  Edit.  And  this  re- 
gulation is  recognized  and  confirmed  by  every  fubfequent  law 
<Mi  the  fubje£l.  a  FoL  55.  680.  Ibt(L  777.  At  the  expiration  of 
three  months  therefore,  the  teftator,  failing  in  his  public  pav- 
meats,  ought  to  have  been  removed  and  fued ;  the  lien  of  tnc 
State  on  the  bond  then  ceafed ;  and  if  (he  afterwards  fuffered, 
it  was  by  her  own  laches.  On  the  other  hand,  there  is  no 
fault  imputable  to  the  creditors  ;  the  law  compelled  them  to 
fell  their  goods  by  a  public  au&ioneer ;  and  the  teftator's  con- 
tinuance  in  office,  was  prima  facie  evidence,  that  he  had  faith- 
fully accounted  to  the  Treafurer.  It  is  a  plain  principle  in 
equity,  that  whenever  a  man,  who  had  originally  a  legal  reme- 
.dy,  impairs  it  by  his  own  negleA,  oromiffion,  he  (hall  be 
poftponed  to  another  more  vigilant  claimant :  And  that  the 
Leeiflature  entertained  the  fame  equitable  fentiment,  may  be 
collefted  from  the  relief,  which  they  afforded  to  the  fureties 
of  an  aififtionecr,  under  ftmilar  circumftances.  3  Vol.  p.  131. 
Dedu£Ung,  theref6re,  tile  amount  of  the  duties,  that  were 
payable  during  the  three  months,  in  which  the  tefbtor  became 
firft  a  defaulter,  the  refidue  of  the  penaltyand  judgment  belongs 
to  the  creditors  ;  if  they  can  prove  themfelves,  at  all,  entitled 
to  the  indemnity  of  the  official  bond,  which  is  a  queftion  now 
fub  judiccy  in  ah  )ther  aftion,  between  them  and  the  Executors 
i>f  one  of  Chaloner^s  fureties. 

The  Attorney-General  obferved,  that  whatever  might  be 
the  ground  of  equity  in  favor  of  a  furety,  who  complained  that 
the  principal  had  not  been  compelled  to  account  agreeably  to 
the  ftrifbrule  of  the  law;  there,  furely,  could  be  no  pretence 
for  fuch  a  plea,  in  favor  of  the  principal  himfelf.  This  is  a 
fuitto  recover  from  the  eftate  of  the  delinquent ;  and  the  onlv 
doubt  that  occurred  was,  in  what  form  it  ought  to  be  inftitutecl, 
by  aAion  of  debt  on  the  bond,  or  by  a  general  indebitatus 
'ajfumpfit.     Either  courfc,  however,  is  available  ;  and  it  does 

not 

*  M^KiAif,  Chief  Juf lee.  It  it  an  eftahUnici  principle,  rhat  the  perfon 
who  firft  fuet,  and  obtains  jndginenr,  on  an  official  Bond,  is  entitled  t« 
iake  the  whole  of  t}>e  penalty,  if  bit  demand  amountt  to  fn  mucb,  ia 
cxclnfion  of  cverv  oibec  claimant. 


5^3  Casbs  ruled  and  adjudged  in  tke 

1799*      not  lie  with  a  third  party  to  fay,  that,  in  the  courfe  which  it 
^  purfued,  the  Sute  ihall  not  recover  from  her  debtor. 

M'Kean,  Cbiif  Juftice.  This  is  an  a£Hon  brought  upoa 
the  official  bond  of  a  public  audioneer,  to  recover  the  amount 
of  the  duties  payable  to  the  Sute.  It  is, true,  that  the  law  di- 
reds  auAioneers  to  be  difplaced,  and  their  bonds  to  be  put  in 
fuit,  if  they  do  not,  once  in  three  months,  pay  the  duties  into 
the  Treafury :  but  there  is  no  provifion  for  annulling  the  bondSy 
or  forfeiting  the  remedy  of  the  State  upon  them,  tn  cafe  that 
direAion  fl|ould  not  be  complied  with.  As  to  the  delinquent 
himfeir,  fuch  a  provifion  would  have  been  abfurd  ;  and  as  to 
his  fureties,  it  is  enough  to  obferye,  that  their  cafe  is  not  at 
prefent  before  the  Court  i  nor  is  die  objeAion  made  with  a 
view  Co  their  relief. 

Let  the  Judgment  be  entered  in  favor  of  the  Commonwealth 
for  the  amount  of  the  duties,  with  intereft  from  the  time  when 
the  money  ought  to  have  been  paid  into  thrTteafury. 


June 
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Whartoh  it  al.  Mxicutcrsy  vtrfus  Fitzgkrald. 


TNDEBITATUS  aJfumffiU  The  aaion  was  founded  on 
I  the  following  fafls  : — On  the  15th  day  of  July^  1749, 
jofiph  Ogdm^  being  feizcd  in  his  d^mefne  as  of  fee,  of  and  in 
a  certain  mefTuage  and  lot  of  ground,  fituate  in  the  citj  of 
Pbilcdilphh^  made  his  laft  will  and  teftamenf,  by  which  he  de- 
vifcd  the  premifes  to  his  mother,  Hannah  ff^harton^  the  tefta- 
trix,  by  the  name  of  Hannah  Ogden^  in  fee  ;  and  died  in  the 
fame  month,  unmarried  and  without  iflue. 

From  the  3d  of  February^  I75*»  the  rents  and  profits  of  the 
premifes  had  heen  received  by  John  Cox  and  Sarah  his  ^  ife, 
formcrlv  iarab  Edgehill^  who  claimed  one  moiety  in  her  right ; 
and  by  Samuel  Mifflin  and  Rebecca  his  wife,  formerly  Rebecca 
Edgehill^  who  in  her  right  claimed  the  other  moiety,  by  defcent 
from  the  faid  yoj'epb  Ogden,  As  a  foundation  for  this  claim, 
they  alledgedthat  the  faid  Jofeph  Ogden  died  inteftate,  being 
under  age  zt  the  tiAie  of  muinig  his  faid  will  ;  that  in  confe- 

Suence  thereof,  the  fee  fimple  of  the  premifes  defcended  to 
lebecca  Edgehill^  the  fitter  of  the  faid  Hannah  IVbarton^  the 
teftatrix,  and  heir  at  law,  as  to  the  premifes,  of  the  faid  Jofiph 
Ogden ;  that  the  faid  Rebecca  Edgehill  wis  the  mother  of  the 
faid  Sarah  Cox  and  Rebecca  Mifflin ;  and  that  all  her  right  and 
intereft  in  the  prexifes  defcended  to  them. 

Samuel Mtfflin  died  5  and,  afterwards, on  the  26th  of  Augnfiy 
1782,  the  faid  Rebecca  Mifflin^  John  Cox  arfd  EJlher^  his  then 
wife,  by  Indenture  bargained  and  fold  the  prerrifes  to  Thomas 
Fiizgeraldj  the  Defendant ;  who  thereupon  entered  intopof- 

feflTion, 

•  TliH  Court  of  Nifi  Prius  wat  held  m:  VhiU^lfhim^  More  M'£bai«, 
Ckiif  J^icif  and  Sbipfkn  and  Smiih,  Jmfiiuu 
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1799.      feflton^and  took  and  received  the  rents,  until  the       of 

On  the  28th  of  November^  1786,  the  faid  Hannmh  JFhart9H^ 
the  tefUtrix,  and  devifee  of  Jofeph  Ogditiy  made  her  lad  will, 
by  which  (he  devifed  the  premifesto  her  fon  fUlliam  Ogienj 
in  fee;  appointed  the  Plaintiffs  her  Executors;  and,  afterwards 
(on  the  24th*  of  January  1 791)  died. 

After  the  death  of  his  mother  (at  March  Term,  1791) 
If^ilUam  Ogden  inftituted  an  ejc£lment  againft  the  Defcndanty 
to  recover  the  premifes;  and  obtained  a  verdi£l  and  judgment 
in  November^  ijqi :  And  the  rent  accruing  from  tKc  time  of 
the  faid  Hannah  iVbarton*s  death,  until  the  of 
17929  when  poflTeflion  was  delivered  to  the  faid  fVilliam  Ogden, 
was  duly  paid  to  him  by  the  Defendant. 

But  the  prefent  adlion  was  brought  to  recover  a  compenfa- 
tion  for  the  ufe  and  occupation  of  the  premifes,  and  the  rents 
received  therefrom,  from  the  a6th  of  yfofi^,  1782,  when  the 
conveyance  was  made  to  the  Defendant,  until  the  death  of 
Hannah   fFhartony    the  teftatrix,  on  the  24th  of  January^ 

I79f- 
The  cafe  being  thus  opened,  the  Court  called  on  the  counfel 

for  the  Plaintiffs  to  (hew  on  what  ground  they  could  maintain 

fuch  an  a^on  ;    when  they  cited  and  relied  on,    Haldam  vs. 

Duchess  Executors.    2  DalL  Rep.  176. 

But,  BY  TH£  Court  :— .This  is  the  cafe  of  zhcna fide  pur- 

chafor,  for  a  valuable  consideration,  from  the  heirs  of  a  di(rei- 

for,  after  a  defcent  ca(t,and  without  notice  of  the  difleifen.  It 

is  impoifible,  that  any  precedent  can  be  produced,  that*  any 

principle  can  be  fuggefted,  to  authorife  fuch  an  adion.    There 

was  an  acquiefcence  of  more  than  forty  years,  and  all  the  fiids 

were  equally  in  the  knowledge  of  both  the  parties.     This  ctr- 

cumftance  makes  the  e(rential  diftindion  between  the  prefent 

cafe,  and  the  cafe  of  Haldane  vs.  Duchess  Execmtirsi   where 

the  faAs  were  in  the  knowledge  of  the  te(btor  only;  and  the 

a£tion  was  brought  againft  the  reprefentatives  of  the  peribn 

himfelf,  who  had  fuppre(red,  if  not  mifreprefented,  the  truth. 

Non-Suit. 

Rawle  and  Af.  Levj^  for  the  Pbinttff,  Ingerfill  and 
Jlf'Keayt,  for  the  Defendant. 

RiiD 
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IttBD  t?/)yir^  Ii^ORAhaII. 


THIS  was  an  adion  brought  bv  the  affijgnee  of  a  ftock  con- 
trad,  to  recover  the  amount  of  the  difference,  due  on  the 
tontrad,  which  was  exprefled  in  thefe  words :  ^  On  the  l8tK 
••  of  jfpril  1792, 1  promife  to  receive  from  Joftph  Btggs^  or  or- 
^  der.  Ten  thoufand  dollars,  fix  per  cents,  and  pay  him  for  the 
^  fiune^^  at  the  rate  of  23  (hillings  aijd  7  pence  3-4  f^''  pounc*. 
(Signed)  Francis  ingrabam.** 

The  affignment  was  ipdorfed  in  thefe  words : 
**  I  do  hereby  authoriCe  ^l/iam  Rudj  or  his  order,  to  tender 
<f  or  deliver  the  ftock  within  mentioned,  and  the  laid  fFilliam 
^  Reed^  or  his  order,  to  receive  for  the  fame,  the  fums  of  money 
^  due  and  payable  therefor,  at  the  rates  within  exprefled. 
4fril^.  1792-         (Signed]  J^fiP^  Boggf.** 

The  PJaintiiF  gave  notice  or  the  affignment  to  the  Defendant 
a  ihort  time  before  the  dav  fixed  for  executing  the  contraA; 
fnd,  it  was  admitted,  that  the  ftock  was  tendered  in  due  form: 
But  the  defence, on  the  trial,  turned  upon  the  queftion,-^wheth- 
er  the  ftock  cpntraA  was  negotiable,  fo  as  to  enable  the  afflgnee 
io  bring  an  aSbion  in  his  own  name?  For^  the  Defendant  in- 
fifted  that  Boggs  was  indebted  to  him,  and  that  he  ought  not  to 
be  precluded  from  the  benefit  of  a  fee-off,  by  the  form  of  the 
prefent  fuit.  It  appeared,  however,  that  the  debt  referred  to, 
arofe  from  a  note,  which  the  Defendant  had  cndorfed  to  accom- 
modate BoggS;  but  which  iiad  not  been  paid^  nor  had  it,  indeed^ 
become  due  for  a  long  time  after  this  a4Slion  was  commenced : 
And  feveral  experienced  brokers  proved,  that  ftock  contracts, 
of  th^  prefent  defcriptlon^  had  always  been  confidered  as  affign- 
able  in  Philadelphia^  yetting  ihe  intereft  completely  in  the  af- 
figncfes,  ahd  authorizing  them,*  in  cafes  of  default,  to  proceed  iii 
their  own  names  againft  the  defaulters. 

Bt  THE  CotJRT: — Thea*ftion  is  well  brought,  as  it  is 

founded  on  a  contraA,  In  which  the  Defendant  exprefsly  ftipu- 

Jates  th;^t  he  will  receive  the  ftock  from,  and  pav  the  price  to» 

Vol.  III.  Ttt  Jofeph 
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J799-      Jo/eph  BoggSy  §r  bis  ordir.    On  general  principles  of  law^ 

'  *    ttock  contraAs  cannot  be  rej^arded  as  negotiable  \  but  a  con- 

tra^or  may  certainly  make  himfelf  liable  as  if  they  werefo  ^ 

and  the  maxim>  modus  it  conventio  vincunt  Ugesy  applies  forcU 

bly  to  the  cafe: 

With  rtfped  to  the  alledged  inconvenience,  that  in  the  pre^ 
fent  form  of  adion  the  Defendant  is  debarred  from  the  benefit 
of  a  (et-ofF,  it  woiuld  be  enough  to  anfwer,  that  as  this  is  the 
confequenceof  his  own  wEt  and  agreement,  he  has  no  reafon- 
able  caufe  of  complaint;  But  it  is  alfo  obvious,  that  when  the 
contrad  was  affigned,  and  the  pre(ent  a£lion  was^  inftituted> 
there  did  not  extft  between  him  and  Boggs  any  mutual  debt,  or 
demand,  which  could  be  the  fubjeft  erf*  defolcationi  upon  the 
principles  of  the  a£t  of  Affembly. 

ViADicT  for  the  Platniijf^ 


Roberts  verfus  Wheslbn  it  oL 


rr^UIE  PlaintiiF  had  obtained  a  verdift ;  but  a  new  trial  wa% 
I  granted,  UDon  condition,  that  a  judgment  fliould  be  enter* 
edas  a  fecurity,  for  whatever  might  be  ultimately  recovered.  On 
the  fecond  trial.  The  Court*  inftruAed  the  Jury, that  where  t 
judgment  was  given  merely  as  a  fecurity,  the  inteicft  ought  not 
to  DC  calculated  on  the  amount  of  the  judgment  (which  inclu- 
ded principal  and  intereft)  but  only  on  the  fum  originally  due. 


^a  .'RRsoN  virfus  Willing,  //  aL 


THIS  was  an  a£lion  for  money  had  and  received  to  the 
PlaintiflTs  ufe,  founded  on  the  following  fofts:— On  the 
17th  of  Di^mhir^  1796,  Ltuinus  Ckrkfon  executed  a  mort- 
gage 
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sftge  t3  Samuil  tlarkjinj  on  certain  ftoret  and  lots  of  ground  1799. 
In  PiilaJihbi0^  to  fecure  the  payment  of  8,000  dollars,  with  v^VN,/ 
intereft.  Before  the  execution  of  the  mortpge,  Samuil  Claris 
fin  had  advanced  or  fecured,  a  confiderable  fum  of  money  to 
accomodate  Livinus  Oatkfin^  f  who  was  in  very  embarrafled 
circumftances)  and  bad  t^ken  a  bill  of  fale  of  a  ihip,  &c.  as  an 
indemnity;  which,  however,  he  thoueht  was  infufficient  for 
the  purpofe,  and  had  repeatedly  prefled  for  an  additional  fecu- 
ri^.  About  this  time,  Ltvinut  Qarkfiny  being  indebted  by 
note  to  the  PlaintiflT,  and  having  depofited  a  confiderable  a- 
mouni^  of  Morris  and  Nicholfrn*s  notes,  by  way  of  collateral 
lecuritjr,  propofed  to  th^  Plaintiff  to  releafe  the  depofit,  and 
accept  in  lieu  of  it,  a  note  endorfed  by  Kofmal  Ctarkfin^  who 
was  then  in  eood  credit.  The  Plaintiff*  acceeded  to  the  propo* 
fition;  and  Uevinus  darkforiy  in  order  to  induce  Samtul  Qark^- 
fin  toindorfethe  note,  promifed  to  execute  the  mortgage  above 
mentioned,  not  only  as  a  fecurity  in  this  tranfaAion,  but  as  an 
auxiliary  to  the  fund,  for  indemnifying  Samuel  Qarkfin^  on 
account  of  his  previous  advances  ana  engagements.  Accord- 
injjly,  on  the'  13th  of  Decimbery  1 796,  the  note  drawn  bv  Z/* 
Vtnus  Qarkfonj  and  endorfed  bv  Samuel  Clarkfhn^  was  deliver «> 
td  tothe  Pfaintiff";  the  notes  o( Morris  2nd  tficholfin  were  re- 
ftored  to  Levinus  Qarkfin^  ;  and  the  mortgage  was  execut- 
ed a  (ewdays  afterwards.  Both  the  Clarkfom  uiled  before  the 
debt  due  to  the  Plaintiff* was  paid}  Levinus  Clarkfin  was  dif- 
charged  under  the  tnfol  vent  laws;  and  Samuel  Clarifin  affigned 
his  property  in  truft,  for  the  benefit  of  all  his  creditors,  to  the 
Defendants ;  who,  by  virtue  of  the  afflenment,  had  received  a 
confiderable  fum  arinng  from  the  fale  of  the  mortgaged  premi- 
fes,  which  had  been  enforced  by  a  creditor  having  a  previous  lien. 

The  Plaintiff'claimed  fo  much  of  the  money  thus  received  by 
|he  defendants,  as.  liquid  be  fufficient  to  (atisfy  his  debt:  And 
his  counfel  offered  Levinus  Clarkfon  as  a  witnels  to  prove, 
that  the  m^r^age,  although  exprefled  in  abfolute  tenna  to 
be  for  the  ufe  of  Samuel  Clarkfin  him&if»  was,  in  fa^  given 
in  confideration  of  the  indorfement  of  the  note  delivered  to  the 
Plaintiff*;  and  on  a  poficive  promtfe  that  the  note  Oiould  be  paid 
out  of  the  proceeds  of  the  mortgaged  premifes,  the  furplus  on* 
)y  being  deftined  to  exonerate  Samuel  Clarkfin  from  his  other 
engagements  for  Levinus  Clarkfin.  Hence  it  was  intended 
to  areue,  that  an  implied  truft  was  created  for  the  benefit  of 
^e  Puintiff  to  the  amount  of  his  debt. 

The  Defendant's  counfel  obje£led  to  the  competency  of  the 
propofed  witncfs,  on  t;hcfe  grounds:--! ft.  Thar  parol  teftimo« 
ny  cannot  be  admitted  to  contra<|i A,  alter,  modify,  orescplaio, 
a  folemn  inftrument  under  fcal:— and.  That  if  parol  teftimo- 
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1799.  ny  were  at  all  admiSble,  Levinus  Qarkfin  wa$  not  compel- 
K^^^''\j  tent  to  give  it ;  becaufe  its  efFcft  would  be  to  invalidate  an  in- 
ftrument,  to  which  he  himfelf  had  given  (sin£lion;  and  though 
the  evidence  might  not  totally  deftroy  the  deed,  it  would  com- 
municate a  new  direAion  and  operation  to  it,  equally  within 
the  mifchief,  which  the  rule  of  the  law  was  ended  to  guard 
againft.  i  71  Rep.  296.— 3d,  That  Levinus  Clarkfon  was  ex- 
cluded by  his  intercft  in  the  event  of  thecaufe;  for,  tjhe  ten- 
dency of'his  evidence  would  be. to  enable  the  Plaintiff  to  reco- 
ver out  of  the  fund  in  the  hands  of  the  Defendants,  and  fo  dif- 
charge  the  wi'^nefs  from  the  refponfibility  on  his  note  of  hand. 

But,  BY  THE  Court:— -It  cannot  be  agreeable  to  be  called 
on  thus  fuddenly  to  give  a  judicial  opiniofi,  on  an  important 
queftion:  and,  therefore,  in  the  preient,  as  well  as  in  everv 
pcher  ca(e,  we  fliall  be  ready  to  fiften  to  any  motion,  which 
will  introduce  a  re-confideration  and  revifion  of  the  decifi 
ons  pronounced  in  the  courfe  of  a  trial. 

The  objeAions,  however,  dp  not  appear  to  be  fufiiciently 
cogent  to  exclude  the  witned.  The  evidence  will  not  contra^ 
di&  the  deed,  though  it  mav  enable  the  jury  to  apply  the  pro- 
perty to  the  ufes  originally  Intended  by  the  parties.  Nor  is  the 
evidence  calculated  to  invalidate  the  deed  y  but  to  fupport  and 
dired  it  to  the  purpofes  for  which  it  was  eiven.  As  to  the 
inter ejl  di  the  witnefs,  it  does  not  feem  to  be  afieAed  by  the 
event  of  this  caufe;  And  the  laqdable  liberality  of  courts  pf 
juftice,  in  modern  times,  h^s  fet  us  the  example,  for  referring 
all  fuch  objections  of  doubtful  and  diftant  interefts,  to  the  cre- 
dit, rather  than  to  the  competency,  of  the  party. 

The  objeAions  are,  therefore,  over-ruled. 


ON  examining  the  witneQes,  it  appeared,  that  at  the  time 
the  mortgage  was  promifed  apd  executed,  and  for  fome  time 
afterwards,  the  Plaintiff  did  not  khow  of  the  tranfadion;  that 
be  far  rendered  Morris  and  Nicholfon^s  notes,  in  confideration 
of  Samuel  Clarkfon* s  indorfement,  without  reference  to  any  ©• 
th  rfecurity;  and  that  the  amount  due  from  Levinus  Clari-^ 
fin  xo  Samuel  Chrkfon^  exceeded  the  proceeds  of  all  the  fecu» 
rities  placfd  in  thr  hand«  of  the  latter.  In  a  written  ftatemenc 
made  by  Samuel  Clarkfon^  at  the  time,  however,  he  had  fet 
forth  ths  etgagements,  for  which  the  mortgage  and  other  fe- 
curities  had  been  given,  inferting,  among  the  reft,  the  note 
held  by  the  Plaintiff;  but  this  fecmed  merely  to  be  dcfcriptiye 
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of  theeiwigeineiits  againft  whidi  Samuel  Clarkfin  was  to  be      1799. 
indemnified,  and  not  an  appropriation  of  the  fecurities,  as  a   v,>y%^ 
fund  for  paying  the  perfons  to  ythoai  he  was  bound. 

Th£  Court  exprefled  a  decided  opinion,  that,  under  Aich 
aircuinftances,  there  was  no  exprefs  truft,  nor  any  ground  for 
an  implied  truft,  in  favor  of  the  Plaintiff*  He  had  made  his 
bargain  (imply  on  the  credit  of  Samuel  Clarkf§n*s  indorfement, 
without  contemplating  any  other  fecurity.  The  mortgage  waa 
taken  by  Samuel  Clarkfin  for  his  own  mdemnification.  The 
tranfa£lions  were,  therefore,  fubftantive  and  unconneAed: 
And  no  truft  being  declared,  or  contemplated,  at  the  time,  a 
court  of  law  cannot,  on  the  fuggeftions  of  humanity,  undertake 
to  create  one,  in  oppofition  to*  other  legal  and  meritorious 
claims. 

The  Plaintiff  fuffered  a  non-futt. 

B.  Tilghman  and  Af.  Levf^  foe  the  Plaintiff:  Lewis  and 
Kallowell^  for  die  Defendant. 
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TrHS  wit  an  aAion  brought  by  the  UiiJerwxitei>»to  rcn: 
cover  a  premium  of  i  j[  per  cent  on  ^  Policr  of  Infiir 
raiice,  upon  the  car^  of  the  brig  Pilgrim.  The  Policj  waa 
dated  the  I7tb  of  Ncvember^  1794,  ami  contained  ti^  fottowin§ 
daufes  ;— namelv,  ^  loft  or  not  loft,  in  port  and  at  Tea,  and  z% 
*^  all  tiroes  and  placeSf  for  the  (pace  <Mf  fix  call^der  nrionthai 
tt  from  the  8tb  day  of  SipftnAtry  1 7^4,  to  the  8th  day  of  M^^^hy^ 
^  1705,  &C.''  ^  beginnine  the  adventure  upon  the  laid  gooda 
^  and  merchandizes  from  the  loading  thereof  09  board  t^  faid. 
^  veflel,  the  8th  of  Septimber^  1794*  and  fo  (hall  continue  andt? 
^  endure  until  the  8th  tX  Marcb^  I705>  >"<!  continue  at  the 
^  fame  rate  of  premium,  until  her  next  ZTfivtl^itPhiiifJilpHa^ 
^  ice.**  ^  The  faid  goods  and  merchandizes  for  fo  much  as 
^  concerns  the  aflured  and  afliirers  in  this  Policyt  are  and  fliall 
««  be  valued  as  intir^fi /ball  appear.**  H  The  veffel  and  carga 
**  warranted  Jnurican  property." 

The  hO^  were  thefe  :  The  bri^  was  loaded  at  Hambmrgb^ 
fin  the  8tb  of  Settgrnbery  17941  ^^^^  *  cargo  valued  at  5)^3} 
dollars,  and  (ailed  for  the  port  of  Pblladephtj.    On  her  paflage^ 

about 
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sibout  Cbe  14th  of  SipUmier^  fl|e  was  ftopped  by  a  French  0^^ 
Jirivateer  ma  carried  into  Duukiri^  whert  the  Supercargo  was  L^ys/ 
permitted  to  fell  the  cargo,  and  to  receive  the  proceeds  on  ac- 
count of  the  owner*  one  then  tob^inrboard  a  fmall  cargo. 
Valued  at  about  1500  dollars,  and  in  the  beginning  of  Oihber 
(ailed  from  Dunkirk^  bound  to  Hamburgh^  but  was  taken  on 
the  paflage  by  a  Britijb  privateer,  and  carried  into  Falnuuth^ 
where  an  average  lofs  was  fufercdsr  IQiBt  amount  of  £.  90 
fterling.  After  a  few  days  detention  aUid  examination,  the  brig 
was  difcbarged,  purfued  her  courfe  to  H&mburgh^  and  arrived 
there  towards  the  end  of  Oclebir,  Having  difchargcd  her  la- 
ding at  Hamburg,  (he  took  on  board  anothcf  cargo  to  the  amount, 
of  2)500  dollars ;  and  failed  from  that  pott  "wDeamher^  bound 
to  Pbiladilphia ;  and  arrived  here  in  fehrmr^^tfti^J  r^- 

The  caufe  was  tried  by  a  fpectal  Jury  ^  when  the  PIsihtlfFi 
contended,  that  they  were  entitled  to  the  premium  of  15  pef" 
cent,  on  the  firft  cargo  (hipped  ic  Hamturghy  valued  at  ^)3^3» 
dollars,  under  the  words  of  the  policy^  infuring  ^  in  port  an  J  at 
^  fea,  and  at  all  times  and  places,  for  the  fpaceof  fix  caFlender 
months,  &c/'  without  regard  to  any  change,  or  diminucion^of^ 
the  value  of  the  cargo,  during  the  term  of  the  infurancc* 
But  the  Defendant  infiiled,  that  thofe  words  were  controulcd 
by  the  provifion,  that  the  cargo  (hould  be  valued  ^^  m  inUnJi 
^Jball  appear  j"  and  as  he,  in  cafe  of  a  lofs,  would  only  have 
been  entitled  to  recover  an  indemnity  co-extenfivc  with  the 
Value  of  the  cargo  aAually  lof^^  the  Underwriters  could  noic 
recover  a  premium  for  more  than  the  amount  of  their  nTque,  ■ 

The  teltimony  of  Mr.  Ifaec  ff^artsft,  an  experienced  lni»' 
furance  Broker,  proved  that  the  Defendant's  conftruAion  olf 
the  policy  was  conformable  to  the  general  fenfe  and  ufage  of 
merchants  :  And  it  wasaccordiriL'ly  adopted  by  the  Court 
and  Jury:-^the  verdid  allowing  the  premium  of  15  per  cent 
upon  the  value  of  the  different  cargoes^  for  the  rime  that  they 
were  refpeAively  on  board  the  brig  t  and  deducing  the  omouiit 
of  the  average  lofs.  "^ 

Hurst 
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'np^HIS  caafe  being  marked  for  trial,  Tngfrjon  moved  fori 
I  contiouance,  on  the  ground,  diat  a  Bill  in  eqiii^ad  been 
filed  by  bit  client,  the  Defendant,  in  the  Circuit  Courts  for  tb« 
tfnv  Tori  diftri£i,  calling  for  a  difcovery  and  account,  in  relation 
to  the  matters  in  controv^rfy  in  the  prefent  fiiit^  but  that  the 
Plaintiflf  here  had  refufed  to  file  an  anfwer  to  die  bill,  in  cons- 
fequence  of  trbich,  an  attachment  had  iflued  agalnft  him.  A  f- 
ter  tome  remarks  by  Rawli^  in  oppofitipn  to  the  continuance, 
7 REbELL,  Juflici.  Though  on  general  grounds,  I  (houldbc 
very  relu&ant  to  a^tee  to  rae  continuance  of  a  caufe  of  this 
defcriptiofi,  which,  m  a  variety  of  fhapes,  has  been  long  de- 
pending, I  think  the  (Particular  cirdimftantes  thajt  have  been 
flated,  call  for  the  interpofition  of  the  Court.  The  difclofure 
of  certain  fiifb,*  that  depend  on  the  knowledge  of  the  Plaintiff,* 
it  deemed  efTential  to  a  fair  decifion :  if  the  difclofure  will  not 
injure  him,  be  can  have  no  reafon  for  refuTing  to  make  it  $  while 
his  refufal  to  anfwer  the  bill  in  equity  filed  in  New  Torkj  at  the 
fame  time  that  he  prefTes  for  a  trial  of  the  common  law  fuit  here^ 
raifes  a  flrong  prefumption  againft  him.  Under  this  impref&on 
therefore^  the  continuance  is  now  allowed;  and  we  mall  be 
difpofed  to  hear  favorablv  every  future  application  to  poftpon^ 
a  trial,  until  the  Phuntift'  has  hied  a  fatisfaAory  anfwer  to  thtt 
bill  in  equity^ 

The 
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SEVERAL  iAdi<5tments  were  found  againft  perfons  charged , 
with  High  Trcafon,  by  levying  war  againft  the  United 
Statesy  in  the  counties  of  Northampton  and'  Bucis^  in  the  ftate 
of  Pennfylvania ;  and  the  prifoners  havinj;  pleaded  "  Not  GuiU 
ty,"  Lewis  and  Dallas^  their  counfcl,  filed  a  fuggeftion,  that 
all  the  oiFences  were  charged  to  have  been  committed  either  in 
in  Northampton  or  Bucisj  and  moved  for  a  trial  of  each  indid- 
ment  in  the  proper  county,  on  the  provifion  contained  in  the 
a9th  feftion  of  the  Judicial  aft;  (i  f^oL p.  67  Swiff s  edit.) 
«(  That  in  cafes  puni&able  with  death,  the  trial  (hall  be  had.in 
«<  the  county  where  the  offence  was  committed,  or  where  that 
<'  cannot  be  done  without  great  inconvenience,  twelve  petit  Ju- 
^^  rors  at  leaft  (hall  be  fumrooned  from  theiice/'  The  motion 
was  oppofedby  Rawle^  (the  Attorney  of  the  diftrid)  and  5//- 
greaves.  And,  after  argument,  The  Court  delivered  an 
opinion  to  the  following  effeA : 

By  the  Court.  The  mere  circumftance  of  delay,  in 
trials  of  fo  much  expe£btion  and  importance^  though  entitled 
tQ  fome  confideration,  would  not  be  fufficient  of  itfelf  to  pre- 
vent a  compliance  with  the  prefent  application ;  And,  we  think, 
f  hat  the  13th  fe^ionof  the  Judicial  a£t  ought  to  b^  fo  conftrued, 
as  to  veft  in  the  Judges  a  power  of  holdingr  a  fpeciiH  Court,  in 
the  proper  County,  if  in  other  refpe£ls  tt\ty  do  not  deem  it 
greatly  inconvenient.  The  a^  of  Congrefs,  pafled  the  2nd  of 
March  1793,  (2  Volp.%%t.  f.  3.  Swift* $  edit,)  enipowers  the 
Judees  to  ^^  dircA  a  (pecial  feffions  of  the  Cii cuit  Court  to  be 
**  hcMden  for  the  trial  of  criminal  cafes,  at  any  convenient  place 
**  within  the  Diftridf,  nearer  to  the  place  where  the  offences 
^  may  he  faid  to  be  committed,  than  the  place,  or  places,  ap- 
♦^  pointed  by  law  for  the  ordinary  feffions;"  but  this  provifion 
does  not  exprefsly  difcriminate  between  cafes  of  a  capital,  and 
of  an  inferior,  nature;  and  a  proviiion  having  been  previoufty 
made  for  cripital  cafes,  it  would  be  juft  li.l  le  to  apply  this  to 
Vol..  III.  U  u  M  inferior 


1799.      in/crior  cafes.  *  At  all  events,  any  criticifm  upon  the  word  near^ 
\^^f<i    ir  (confidcring  the  whole  Sute  as  a  Diftri£t,  or  County,  in  re- 
lation to  the  United  States)  would  not  prevent  our  appointing 
a  fpeciJ   Court  lathe  jroper_countY»_if  (uch  an  apointment 
was,  otherwife,  cligftter'*'*^  — — 

1  he  truih  is,  that  the  aft  gives  to  the  Court  a  legal  difcre- 
tion  upon  the  fubje£l.  A  triiil  in  the  proper  County  might 
have  been  ordered,  when  the  ofFences  were  committed ;  but 
no  candid 'inaK*i/*iirfty,thVtv^  at- .^M^^^^  an  order 

would  l^ave  been  juftiftablii*/  (Plid'iiekt  ftep,  thcrtfore,  was  to 
.  bind  the  offenders  over  to  this  Court,  having  complete  iurifdic- 
tion  of  the  c^^e ;  and,  now,  the  only  qucftions  are,  wnether  it 
js  praflicable  ^  refer  the  trials  to  the  counties,  refpeilively,  in 
ivhicli  thf  ofipn  .'SwerecommiucJ  I  And^if  pradlicable,  wheth- 
Jer  it  can  be  doi^  withpuc, great  inconvcmic.nce  ? 
f  On  the  qucftipn  of  pra^ftk?lbUky|  two  difficulties  occur: 
t%  Whether  the  iDdi^mertts  found ^a  ihi&  Court,  can  be  tranf- 
Fi^tred  W^  fpeciaj  Court?*  And  id.  Whether  the  motion  is 
iiot  too  late;  for,  as  *^  tbe  indii^n^'^nt, ought  to  be  confidcredas 
**  ir^r^par^bly  incident  to  tbe  ,;^nal,  and  in  truth  a  part  of  it" 
fFo/}*C:  /,.  233-  9'^  can  tl^e^trifU  U^  commenced  here,  and  be 
termlnkccl  clfew.iere?  .  ,.  r  , 

But  even  if  j  ,were  praSicapl)^,  on  legal  principles,  to  di« 
)re£l  a  fpeciai  CouctvCftn  .i^tje  thought  convenient,  or  fafe,  in 
the  prefei^l  ftatjS  of  Nir^t^f^^pi^n  and  Buds  counlics,  to  do  fof 
Ife  1^  evidjzqi,  ihn  nptHing  b^i  jii  armed  force  has  recently  been 
fu^cient  to  <5UeU  Uk  iqf^irFqftlon,  and  to  arreft  the  infurgents^ 
and,  we  hope,  that  it  wU)  r^evcr  be  ex  periled  from  the  exercife  ' 
bf  a  judici.il  difciction,  that  a  Court  of  juftice  Hia]]  be  volun- 
tarrly  pliccd  ia  a  fitiiat^Pi  where  the  execution  ^f  its  fundions, 
^nd  t^e  tnstij)t;iina^nf;epfitsauiherity,  muil  depend  on  the  fame 

upon  both  grgundSf  however^  we  think  the  motion  ought  to 
te'iejeflcd, 

*^*^        .      ,_..  ,.  r^  Motion  Rbfuskb 

♦     '  ^   _^^  ^DjsJU'Rcp.  17.10.  waa  ciied  on  this  point. 

-  ji.'.r  r-r.i  •/. 
<:•>.>(•-.''"     ..': 

nj  <ir!:  "'"/;!   '-j 
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INDICTMENI"  for  Trcafon  by  JeVying  war.  againft  th^ 
United  States^  at  AethUhem^  \t\  the  County  of  ]^$rihampton» 
The  Pi  ifoner,  after  a  trial  that  lafftcd  fifteen  days*,  was  convift- 
ed  :  whereupon  Lewis  and  btllass  his  Counfel,  moved  for  t 
0ew  trial,  oo  two  eeneral^grounds. 
ift.  That  there  bad  been  a  mif-triaL 

id.  That  there  had  not  been  an  unbiajfed and  impartial  triaU 
I.  The  fa£ls  on  the  firft  ground,  appeared  to  be  thefe  :  A 
ventre^  tefted  .the  fichof  Oifobery  1 798,  and  returnable  the 
lith  of  Jpril^  '799)  had  iflued,  by  which  the  Marfhal   was 
C6cnmanded,to  fummon  24  Grand-Jurors,  and  ^^  a  number  of 
^  ^  honeft  and  lawful   n?en  of  your  faid  diftriifl,  not  le(s  than 
**  forty-eight,  and  not  exceeding  Jixty^  to  ferve  as  petit -jurors." 
Afmex;ed  to  this  Venire^  the  Marfhai,  in  due  form,  made  a  re- 
turn of  tbc  whole  number  of  fixty  jurors,  all  of  whom  were 
iummontd  from  the  City  and  County  of  Philadelphia :  And 
on  a  fcparate  paper,  figned  by  him,  he  returned  an  additional 
rhimber  of  17  jurors,  fummoned  from  the  County  of  Norths 
etmptoHy  and  of  1%  jurors,  fiimmoned  from  the  County  of  Bucks  i 
naming,  in  the  whole,  89  jurors.     For  this  lattfir  return,  how- 
ever, 

•  The  length  of  the  trial  introduced  the  qae ftion,  how  far  the  Court 
could  Older  an  adjournment  in  a  capital  cafe  ?  The  pMnciple  of  ne- 
(eflity,  and  the  recent  precedents  in  EngUnJ^  in  the  cafes  of  Rexv$^  /f/f- 
djy  amd  Rex  91.  T^i^e,  were  coniidered  by  the  (Sourt,  and  afted  upon.  The 
jury  were,  however,  kept  toj^eiherin  the  fame  room  at  a  Tavern,  during 
the  times  of  adjournment  ;  and  once  (on  Sunday)  were  taken  for  recrea- 
tion, in  a  can-ia);e,  into  -the  Coaatry  ;  biitAill  remaining  under  tk« 
charge  of  an  ofilcer^  and  within  ihe/jurifJi^ion  of  the  Court. 


5^^  Cases  ruled  and  aojudged  in  tkc 

J  79  9      ever,  no  P^enire  had  ifltied,  nor  did  any  fpecial  award  appear 
Kyyr\J   on  the  Record ;  and  the  jury  that  tried  the  Prifoncr,  was  com- 
pofed  of  jurors  from  Phtladelfhiay  Northampton^  and  Bucks. 

On  thefe  fa£ls,  the  Prifoner*s  Counfel  made  the  following 
points: 

That  although  it  was  notufual  to  grant  a  new  trial  inacapi<« 
tal  cafe,  it  was,  unqeftionably,  in  the  power  of  the  Court  to  do 
it.     3  BL  Com.  391-     i  Burr.  394.    2  Stra.  068.     6  Co.  14. 

That  before  any  procefs  for  the  trial  ifliied,  the  ASt  of  Con- 
grefs  contemplates  a  deciflon  of  the  Court  on  the  place  of  trial, 
the  number  of  jurors  to  be  fummoned  from  the  proper  County, 
and  the  other  parts  of  the  Diftrifl  frbm  w\iith  the  reft  of  the 
jurors  (hall  be  fummoned. 

That  the  Fenire  had  ilTued  before  the  deCifi^n  of  the  Court 
on  thefe  preliminaries ;  that  the  authority  of  the  VenirM  went 
Dofurther  than  to  fummons-^jr/y  juror%  ;  and  that  fixty  jurors 
being  actually  fummoned.  and  returned  from  Philadelphia 
County  alone,  the  authority  of  the  writ  was  executed. 

That  neither  the  Aft  ot  Affcmbly  of  Pennfylvania^  nor  the 
common  law  of  E nglandy  wou\d  furnifh  a  power,  or  precedent, 
for  returning  a  ereater  number  of  Jurors  than  the  Venir^^  or 
an  order  of  the  Judges,  authorifed.  a  State  Lawsy  263./  4.  5. 
2Bac.  Mr.  719.  Co.Litt.  155.  <y.  2  Hal.  H.  P.  C.  26^. 
Key  I.  16.  2  DalLRep,  340.  4  BL  Com.  344.  ^Bl.  Com.  352. 
Co.Litt.  155.  a,  21  A7«*  jibr.  472.     6  Co.  14. 

Thar,  therefore,  a  greater  number  of  jurors  have  been  re- 
turned, tiian  the  Fenire  direfted,  or  the  Judges  ordered  \  and 
that  there  was  nc  authority  at  all  for  .fummoning  the  jurors 
from  the  Counties  of  Bucks  and  Northampton. 

That  even  fuppofmg  the  29th  feftiort  of  the  Judicial  Aft 
could  have  the  cfFeft  of  a  Fenire^  that  cfFeft  could  extend  no 
farther,  than  toauthorifethe  Marihal  to  fummons  Jurars  from 
the  County,  In  which  the  crime  of  the  particular  offender  under 
trial  is  charged  to  have  been  committed  \  but  the  Marihal  had 
fummoned  the  jurors  from  oth^r  Counties  ;  and,  in  faft,  the 
Prifoncr  had  been  tri^d  by  Jurors  from  the  three  counties.  Sec 
4  Hawk.  P:  C.  f.  27.  /  p.  I36»  2^ Hal.  26a  2  Hawk.  c. 
41./  2.  p.  376.  4  Hawk.  171.  3  Bac.  Abr.  754.  Doug.  591/ 
"i'hat  crrniinal  profecutions  are  not  within  the  ftatutes  of 
Jeoffaille ;  the  exception  appears  on  the  Record ;  it  may  be 
taken  advantage  of  at  any  time;  and  for  any  mif-trial^  on  ac- 
count of  jury  procefs,  as  well  as  on  any  other  account, 
the  verdift  muft  be  fct  afide.  4  BL  Com.  369.  2  Hawk^ 
c.  27.  I  Ld.  Raym.  14 1.  ^  Hawk.  c.  %\.  f  4.  p*  240. 
Ibid.  c.  47.  /.  12.  p.  464.  ^.  Ibid.  c.  27.  f.  104.  p.  175,  6. 
Laws. of  Error Sy  65.  4  Hawk.  c.  25.  /  24.  p.  i6.  Ibid.  e. 
35-'/  28.  ^  17.  That 
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That  the  Venire  for  fiimmoning  the  jurors  on  the  trials  ffi  I799 
Ae  year  1794,  did  not  reftrift  the  Marfcal,  as  the  prcfcnt  does,  V«>wy 
not  toexcecufixty;  but  required  him,  generally,  to  return  "a 
number  of  honcft  and  lawful  men  of  your  faid  Diftrift  not  lefs 
"  than  forty -eight  (whereof  12  (hall  be  of  the  faid  County  of 
AlUghaney)  to  ftrve  as  petit  jurors  ;'*  and  this  mar  !nte  gave  the 
Marflial  the  diicretion  referred  to  by  Judge  Paterson,  as 
having  been  properly  exercifed.     2  Dali.  Rep.  335, 

II.  The  hf\s  on  the  fecond  ground  in  ftipport  of  the  motion 
for  a  new  trial  were,  that  Rhodes^  one  of  the  jurors,  aiter  he 
had  been  funmioned  as  a  juror,  declared  at  feveral  places,  at 
fevcral  times, and  tofcvcral  perfons,  in  fubftance,  as  follows:— ^ 
^  That  he  was  not  fafe  at  home  for  thefe  people  (n.eaning  the 
^  infurgents)  that  they  ought  all  to  be  hung,  and,  particularly, 
"  that  ^ries  muft  be  hung."  The  Juror  was  confronted  with 
the  witnefles  who  attefted  thefe  declarations,  and  denied  them*, 
as  pointed  particularly  at  Fries ;  but  admitted  that  he  had 
made  ufe  of  general  expreffions,  indicative  of  his  difapproba- 
tion  of  the  condu<%  of  the  Infurecnts. 

On  thefe  fafis,  the  Counfel  for  the  prifoner  admitted,  that 
the  proper  time  for  takin?  this  obje3ion,  would  have  -been, 
when  the  Juror  was  called  to  be  fworn,  had  they  been  apprifed 
of  it;  but,  they  infifted, that  what  v/ould  have  been  good  caufe 
of  principal  challenge,  if  known,  is  good  caufe  to  fet  afide  a 
verdift,  if  not  known ;  and  that  the  previous  hoftile  declarations 
of  a  Juror  would  be  a  orood  caufe  of  challenge.  11  Mod,  Ii9« 
tSalk.  645.  3  Bac,  Abr,  258.  9.  4  5/.  Triah.  743.  Cookers  Cafe. 

The  anfwers  given  by  RamUy  the  attorney  of  the  Diftrid, 
and  Sitgreavesy  infupport  of  the  vtrdift,  were,  to  the  follow- 
ing effeft: 

I-  That  the  venir^^  and  aA  of  Congrefs,  furniflicd  a  fufficient 
authority  'to  the  Marfliall  for  boih  return?  of  Jurors :  And 
that,  in  faft,  the  Diftridt  Judge  had  given  a  verbal  order,  fubfe- 
quent  to  the  venire^  for  returning  thofc  additional  jurors,  who 
were  fummoned  from  the  counties  of  B neks  znd  Northampton,  f 

That  after  having  challer.gcd  the  poll,  ihe  party  was  too  late 
to  challenge  the  array.  Co.  Litt.  158.  12  Mod.  s^7-  ■^^• 
Raym.  884. 

That  the  venire^  on  the  Englijh  authorities,  is  in  itfelf  a 

limitation 

•  It  was  HouK»H  whether  the  juror  was  x  ccmpr:cnt  niinefs  on  this 
qnellion  ;  but  vhx  Covp.t  thought,  that  (hu:\^h  he  could  not  be  com- 
pelJcf*  ro  give  tell:inony,hc  might  ^ivc  it  if  he  plculcJ;  and,  accoriling- 
jy,  nt  >*as  admitted,  at  his  own  rrqucft.  On  rhc  examination,  horwcvcr, 
he  appeared  very  iocorrert 'in  his  recollection  of  fucts,  though  k  was 
agreed,  on  all  hands,  that  he  was  an  u}.right  mun. 

f  The  i^ircricl  Juil^e  ceriiileJ  this  faA  ilunug  tUd  argument. 


^i8  Casss  rttldl  anl  adjudged  iatte 

1799.      limitation,  dire£ting  24  to  be  returned;  and  jet  for  convenience  d 

*^<V-x^   greater  number  is  always  fummoned.    3  JBac.  jfbr,  345.  276. 

Cro,  y,  467.  2  Tru  per.  Pais.   590.  3  ^/.  Iru  707.  ii.  ^1^- 

fefscafi.  J  hi  United  States  vs.  the  Injur  gents.  2  ball.  Rep.  335^ 

That  if  a  perfon  not  fummoned  at  all  eives  the  verdi£t,  the 
verdift  will  be  bad  ;  but  where  the  whole  of  the  Jurors  have 
been  fummoned  by  the  Mar(hall,an  exception,  even  befpre  trial, 
ought  not  to  prevail.  There  were,  in  faft,  only  50  of  the  89 
perfons  who  were  fummoned,  that  did  attend ;  and  the  venire 
is  not  exceeded  bv  that  number.  4  Hawk,  c.  41.  I  f^ol.  ASls 
ef  Congrefs  58.  Doug.  591. 

That  there  is,  in  fubltance,  ah  award  of  the  Jury  by  the 
Court,  after  iflue  w^s  jain^d  between  the  C/;«//^^/ 5/^7//x  and  the 
Prifoner,  as  appears  by  the  clerk's  indorfement  on  the  indift* 
meiiti  and  the  names  of  the  twelve  Jurors  who  tried  the  ia- 
didment,  were  duly  notified  to  the  prifoner. 

II.  That  although  the  power  of  the  Court  to  grant  a  new 
trial  in  a  capital  cafe  could  no}  be  denied,  fuch  a  new  trial  had 
been  feldom,  if  ever,  granted  ;  and  caufe  of  challenge  to  a  Ju« 
rdr  ought  to  be  very  cautioufly  received  as  a  ground  for  felting 
afide  a  verdiifl. 

That,  in  this  cafe,  if  the  Court  thought  there  was  no  injuft-^ 
ice,  there  ought  to  be  no  new  tri.1l.  i  Burr,  936. 

That  the  "declarations  of  the  Juror  related  to  the  general 
tranfaflion ;  they  were  not  applied  to  the  i/Tue  he  was  fworn 
to  try;  and  they  were  not  perfonally  vindi£live  as  to  Fries. 
21  rtn.  Abr.  ^^ Juries'*  Co.  Lltt.  157.  b.  Tri.  per  Pais.  189.  2 
Roll.  Abp.  657.  4  Si.  Tri.  748.  21  f^in.  Abr.  ''Triar  2bo.  i 
Salk.  11^3.  Kefpublica  vs.  Clifton^  in  the  Supreme  Court  of 
Pennfylvania^  a  pamphlet. 

After  a  folemn  confideration.of  the  fubjcA,  Iredell,  Jujl^ 
ice^  delivered  his  opinion  in  faVor  of  a  new  trial,  on  the  Jecond 
ground  of  objeflion,  that  one  of  the  Juror^  had  made  decla^ 
ratibns,  as  well  in  relation  to  the  prifoner  perfonally,  as  to  the^ 
geperat  queftion  of  the  infurreSion,  which  manifefted  a  biafsj 
or  pre-determination,  that  ought  never  to  be  felt  by  a  Juror. 
He  added,  that  he  did  not  regard  the  firfl  ground  of  objedion 
as  infurmountable;  but  deemed  it  unneceUary  to  give  a  deci- 
five  opinion  on  it. 

Peters,  DiJhiSf  Judge^  did  not  think,  that  either  objec- 
tion oui^ht  to  prevail.  He  thought  that  the  venire^  and  re- 
turns of  the  jurors,  were  authorifed  by  principle  and  precedent ; 
and  that  the  declarations  of  Rhodes  were  fueh  as  might  na- 
turally be  mads  in  relation  to  the  infurre<ftion,  without  mani- 
fefting'a  particular  hoftility  towards  the  prifoner,  or  leading  to 
a  convidton  in  fpite  of  any  evidence,  or  argument,  that  might 

occur 
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occur  on  the  trial     As,  however,  the  confcquence  of  dividing      1799* 
the  Court,  would  be  a  rejedion  of  the  motion ;  and  as  the  inte-    V-^y-v/ 
refts  6i  public  juftice,  and  the  influence  of  public  example, 
would  not  be  impaired  by  the  delay  of  a  new  trial,  the  Dis^ 
TRiCT  Judge  determined  to  acquiefce  in   the  opinion  of 

JUDGI    lREPB|.t. 

A  new  trial  awarded* 


The  Eko  of  the  Third  Volumi. 
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I  N  D  E  X. 


ABATEMENT. 

See  Fr4iGiui,  AOim, 

ACTION. 

WHERE  an  adioii  on  the  cafe  will 
lie  ta  recover  theinlue  of  a  cer* 
tificate  of  Public  Debt,  fraudolentlj 
obtained  from  die  Public  Officer. 

3i7to564. 

Such  an  aAion,  however,  it  an  af* 
firmance  of  the  oripnal  tranfadioD, 
and  the  certificate' can  never  afterwards 
be  impeathed.  XM, 

In  an  adion  on  a  Bill  of  ExchanM, 
protcfted  for  nonopayment,  the  Plain- 
tiff need  not  aver,  nor  produce,  a  Pro- 
teft  for  nonacceptaoce.         368.  424* 

In  an  adlon  for  Foreign  Money, 
without  an  averment  of  itt  value,  it  it 
cured  by  the  Jury  finding  the  value  in 
dolbrt.  368. 

Where  the  declaration  it  in  the  De^ 
and  DHiMt,  though  the  adion  is  for 
Foreign  Money,  it  it  cured  by  the  ver- 
did,  finding  the  value  in  doUarf.    369. 

An  adton  will  not  lie  againft  a  Fo- 
reign. Conful  upon  a  Bill  of  Exchange 
drawn  in  hi«  official  charader  upon  nit 
Government.  384—5. 

What  words  import  aguaraotee  or 
promife  to  pay  the  debt  of  another,  to 
maintain  an  adion.  415  to  424. 

Debt  by  a  State  againft  an  Alien  j  on 
a  forfeited  Recognizance  to  be  of  good 
behaviour,  &c.  is  a  fuit  of  a  criminal 
nature,  and  cannot  be  transfbrrcd  from 
a  Sttte  Oourt  to  the  Circuit  Court. 

467. 

The  Afiured  cannot  maintain  an  ac- 
tion on  a  Policy  of  Infurance,  engaging 
to  pay  three  months  after  proof  if  a 
lo£i,  till  tht  three  months  have  eipired. 
[See  2d  vol.  «8ol  477. 

Where  an  adion  of  fjufeiitaf  its  AJfumf" 
JU  will  not  ii;!  to  recover  mefne  Proms 
after  a  recovery  of  the  rremifes  in 
ejcdment.  50J. 

Where  an  Aflign?e  of  a  Stock  Cuti- 
trad  may  bring  an  adion  on  it^  In  his 
•wn  name.  jo<. 


An  adion  ttMn^fUiws  Affump/a  can* 
not  be  miintalned  agMofl  a  Corpora- 
tioQ,  whole  cDDtrads  naufl  be  tinder 
the  corpcirate  feil.  .    49J  to  joo- 

In  an  b^ion  of  debt  on  an  ^udion- 
eet't  BoriH,  the  State  11  etititlcd  to  tt~ 
cover  all  the  aireiragei  of  dutipi,  rho* 
accruing  for  tnore  thia  three  tnoothiu 

500. 

The  perfon  who  brings  the  firft  ae« 
tion^  and  obtains  jodement  on  an  Offi* 
dal  Bond^  it  cnutled  to  the  whole. 
JM,  immU 

ADMI?l/i.LTY. 

The  Din  rid  Courts  poiTels  all  the 

power  of  a  Court  of  Admiralty,  con- 

lidered  as  an  Inftance  or  Prize  Court* 

6.  16.  159* 

They  have  jurifdidiou  on  a  libel  for 

reftitutioo  of  a  velfel  captured  as  pris^ 

and  owjied  by  neutrals  and  Americans. 

6.  x6. 

The  Admiralty  jurifdidicn  eiercifed 
by  the  Confuls  of  France  in  the  U.  8« 
not  being  warranted  by  Treaty,  is  noc 
of  riehc.  i6. 

What  Iff  a  caufc  cxdufively  of  Admi- 
ralty jurifdidion.  19.  %%* 

The  jurifdidion  of  the  Court  otCom- 
mifiioners  of  Appeals  in  Prize  cauTes^ 
eredtd  by  Congrefs,  before  and  aftec 
the  ratification  of  the  articles  of  Con* 
ifcderatlon.  54  to  Zio. 

The  Diftrid  Court  has  jurifdidion 
in  the  cafe  of  a  libel  exhibited  to  carry 
into  execution  a  decree  of  the  Con^el- 
(ional  Court  of  Commiflioners  ofAp- 
peal«  in  prize  caufes.  54  to  ISO. 

^The  fentcnce  of  a  Court  of  A(<nural- 
ty,  or  of  Appeals,  in  qoefiiops  of  prize* 
binds  all  the  world  as  to  every  .thing 
contained  in  it,  %b. 

The  proceedings  of  a  Court  rf  Ad- 
miralty Dein|r  in  rem,  the  death  of  one 
of  the  paruei,  before  the  judgment 
rendered  on  appeal,  will  not  ahure  the 
fuir,  or  avoid  the  judj^ment.    86.  lot. 

An  appeal  itlclf  fufpends  the  r*ecr<rc 

of  the  inferior  Court :  but  a  Wr  t  of 

inhibition 


11 


INDEX. 


lohiMtion  it  neceflArj  to  bring  the  In- 
ferior Court  into  cootcmpt,  in  c^e  of 
difobedience.  87.  118. 

The  want  of  a  monition  to  appear, 
is  cured  by  adual  appearance.  87. 

Can  the  dillindion  between  Foreign 
and  Domeftic  judgments,  the  latter  be* 
ing  condufive,  the  former  examinable, 
be  applicable  to  decrees,  on  ouellion^  of 
prize  in  1  Court  of  Admiralty  ^ 

88.  X03. 

Prohibition  to  the  Diftrid  Court  in 
the  cafe  of  a  libel  for  damages  on  cap- 
ture of  a  vtflel  as  prize,  by  a  Belligerent 
power,  though  ihe  was  alledged  to  be 
neutral  American  property ;  the  veflel 
being  carried  infra  fr^/idia  of  the  cup* 
tors.  isitolji. 

•  Capt  ure  of  a  vtiTel  from  a>BelJigerent 
power,  by  an  American  citizen,  under 
a  Foreign  Commilfion,  though  he  fets 
up  an  ad  of  l^xpuuiatioo,  is  unlaw- 
ful, &>i(i  (he  Court  will  decree  rcQitu- 
tion.  '33  to  «69- 

^AHiat  conftitutes  an  illrgal  out-fit  of 
a  Privattcr  by  an  American  citizen,  to 
cruife  againti  a  fieUigcrent  power,  at 
peace  with  America . 

ija  to  169.  %%s  to  196.  307.  3 19. 

Whcre.it  is  Unlawful  tor  an  /inxcri- 
can  citizen  to  cruife  in  concert  with  a 
Foreign  Privateer,  fo  as  to  vitiate  a 
capture  as  prize.  155—6—7. 

How  lar  the  fa<5ls,  on  which  ihc  de- 
cree of  ^  Circuit  Court  is  fuuiuied,  muft 
9ppear  ou  the  record,  upon  u  Writ  of 
trror.  184.  321  to  330.  336—7. 

A  veflel'being  foond  as  a  d'.>reU<5l  on 
the  high  feaii,  Ihc  was  brougli!  iuto 
port  byvn  American  cirizcn, and  being 
claimed,  it  was  adjudged,  that  the  LjI' 
trid  Court  has  juriiuiclion  on  the  lub- 
jeft  of  falv^ge ;  and  cunfoquently  to  de- 
termine to  whom  the  rrfHlue  of  the 
property  ought  to  be  delivered. 

l82  to  198. 

Immcdiitely  on  a  capture  as  prize, 
the  Ciiptors  acquire  fuch  a  right|  as  no 
n.:utral  o:\tion  could  juOly  impugn,  or 
drilroy  :  wh-t  circumitanccs  will  not 
conditure  .m  abandonment  cf  the  prizC} 
to  leilnre  the  intcrcfl  ot  the  origin;il 
owner.  18S  to  Iy8. 

Where  the  captors  abandon  a  prize 
on  rjje  high  fcas,  ax  a  derelict,  and  (he 
u  brougiu  into  port  by  nn  /American 
cjtfx<'n,  ywr)',  whcihcr  the  whole  pro- 
pe»i^y,  or  v\  hut  portion  asfalvagc,fiiould 
W  decreed  to  him  }  198. 

W^iat  16  4  conijKtcJit  tcgal  Conuni'I:- 


on  of  a  Foreign  privateer. 

133  to  169.  485  to  t96» 

What  is  an  alteration,  or  augmenta- 
tion, or  replacement,  of  the  force  of  1 
privateer,  in  a  matter  foleiy  applicable 
to  war ;  and  whether  it  will  work  a 
forfeiture.  %%$  to  196.  319. 

An  information  for  exporting  of  arms 
and  ammunition,  contrary  to  the  a& 
of  Congrefs,  is  a  caufe  of  Admiralty 
and  Maritime  jurildidion :  it  i^  alfo  a 
civil  caufe,  being  a  proce(s  in  the  na« 
ture  of  a  tibel»  in  rem  197  to  301. 

It  follows,  of  courfe,  that  no  Jury  it 
neceiTary,  at  it  ia  a  civil  caufe;  and 
that  an  appeal  lies  from  the  Difirid  to 
the  Circuit  Court,  as  it  is  a  caufe  of 
Admiralty  and  Maritime  jurifctdion. 

301. 

What  will  amount  in  a  decree  to  t 
ftatement  of  fads,  conformably  to  the 
Judicial  Ad.  311  to  330.  336—7, 

What  it  a  fufficicnt  probable  caufe 
for  fcizing  and  bringing  a  neutral  vefT^l 
into  port  for  further  examination  and 
adjudication.  333— 4» 

The  right  of  fcizing  an  i  bringing  in 
a  veffcl  inr  further  examination,  doet 
not  autliorife,  or  excufe,  any  fpoliation, 
or  damigr,  done  to  ihc  property;  but 
the  cantors  prr>c(.'ed  at  their  peril,  and 
are  liable  for  all  the  confcqucnt  injury 
and  lofs.  33.V-4- 

Thc  owncrsof  a  privateer  are  refpon- 
fible  for  the  conduct  of  their  agents, 
thr  officers  and  crew,  to  all  the  world ; 
and  the  meafurc  of  fuch  refponfibi- 
ty  is  the  full  value  of  the  property  in- 
jurt'^,  or  dcflroycd.  333— .4—5 , 

l'houp;h  a  Trench  prize  could  not  be 
regularly  attached  (hclore  condemnati- 
on) in  JO  American  port,  if  the  cawtor, 
who  hud  |M»\vtr  10  f-;!!  the  prize,  agnes 
that  it  fh.i)l  be  fold,  and  the  prorteds 
abide  the  ifTue  of  a  fun,  the  irregulari- 
ty is  oh  v  i :.:.  d .  33  3-..-4— 5. 

A  record  traitfrnitted  with  the  evi- 
dence, but  not  with  a  flatcment  of 
f^d-s  the  evidence  cannot  be  confidcred 
as  a  llatement  within  the  Judicial  Ad. 

See  C^uftt, 

AFFIRMANCE. 

See  Aetion.     PradUe* 

AGENT. 

Where  a  public  agent  may  give  in 
evidence,    his    ofhcial  cnrrcfpnndence 
and  papers,  &;id  'he  rcfclutionsof  Con- 
grefs, 


INDEX. 


lit 


i;reff,  in  an  a Aion  brought  on  acccoanc 
of  hit  official  conduA*  39  to  41. 

If  ao  agent  pay  over,  after  notice, 
ht  pays  wrongtnily  and  ihall  not  be  ex- 
cufed :  under  what  circuniOanrei  pro- 
ceedjogi  in  court  (hall  amount  to  no* 
tice,  and  fufpeud  his  rieht  to  pay. 

H7    119.  but  lee  ic— 'd— >7, 

Where  an  agent  received  only  a  moi 


ATTORNEY. 

See  PrtOut. 

AUCTIONEER. 

In  an  a^ioii  of  debt  on  an  Aadton- 
eer*t  Bond,  brought  by  the  State  for 
duties,  the  State  u  entitled  to  the 
whole  of  the  arrcamges,    though  ao 


cty  of  the  proceeds  of  a  priac,  he  can-  """*«  ^^^  ^^'^  ^^  *^''«-«    months, 
not  be  made  refponiible  ior  more,  on  S^O* 

t  joint  award  of  c'amages,  aeainll  him 
and  the  parties  who  receivM  th<:  other 
moiety.  gg. 

Agents  felling  goods  captured  at  prize, 
are  oo:y  -anfwerable  to  the  original 
owner:  who  recover  the  goods  by  a  de- 
cree of  the  Adoiiralty,  for  the  proceeds 
of  the  fales,  nut  for  the  value  of  the 


AUGMENTATION  OF 
FORCE. 

See  Admtrmity» 


BAIL. 

goods,  thou}{h  ibey  had  notice  of  the   \  J^^-!;^    ^^^^  circumftancea  bail 
331— a, 


•wncr»'  claim 

See  AJuthafty, 


ALIEN, 

Whether  on  ^ucn  can  take  and  hold 
real  eft  ate  by  dcvife,  unJi.r  the  piottc* 
tion  of  the  1  reuty  of  Pc*£e  wiih  Great 
Britain— %rry.  3OJ--6.  im  m,i, 

ALLEGIANCE.  . 

AUei^ianc  and  the  right  of  aban- 
doning it,  diiculTcd.  233  to  169. 
See  Ftrginh. 

AMENDMENT. 

See  Courts, 

APPEALS. 

Sec  Admiralty.     Ct,urts,     Pra^iice, 

APPEARANCE. 

See  Fra£2ue, 

ARREST. 

Sec  FriviU^e, 

ARTICLES  or  CONFEDE- 
RATION. 

ASSIGNEE. 

Sec  Aihvn, 

ASSUMPSIT. 

Sec  AtliM. 

ATTACHMENT. 

Sec  AJmiraity,      FfattUi. 


\J    will  be  allowed  on  a  charge  for 
Evidttu^:  Trcafon. 

»?• 

When  bail  may  furrender  the  prin- 

cipaly  who  wus  a  member  of  Coogrcfs. 

BANKRUPT. 

l^^ati*  the  operation  of  a  Pennfyl- 
vania  Certificate  of  Bankrupt  in  other 
States— j^w/ry.  369—409. 

BILL  OP  EXCEPTIONS. 

A  BUI  of  Exception  is  conilutive  on 
a  Writ  of  Error ;  the  Court  cannot  pre* 
fume^or  fut'pe^,  that  any  material  part 
of  the  evidence  is  omitted  in  it.        ifi. 

When  it  is  nccelTary  ifbr  the  judge  to 
acknowledge  his  fcal  to  a  Bill  of  Kx« 
ceptious.  410.  innt. 

What  Oiall  be  confidered  as  included 
in,  or  referred  to,  by  the  Bill  of  £xcep« 
tions  upon  a  Writ  of  Error. 

4**-"3»  *«  ivt' 

BILLS  9P  EXCHANGE. 

'1  he  law  of  Rlio  It  Ifland  rcfpcCcing 

damages  on  protcded  Bili»of  Exchange. 

344  to  354. 

The  law  of  Virginia  in  relation  to  ac- 
tions on  Bill,  of  Exch;nge.  366  to  36li. 

In  an  a^ion  on  a  Bill  of  Fxchailge, 
protefted  for  con  payment,  the  Plain- 
tiflPnced  not  aver,  ncr  produce,  a  prvtcil 
for  non-acccptan^e.    365  to  369.  414. 


BILL  OP  SALE. 

Under  what   cirilumf^nice!* 


a  fhii 


Ihip 
may  be  fold,  the  price  payable  ar  all 
events,    but   fhe  transfer,    tw»  change 

the 


if 


INDEX 


the  propert7»  nol  to  be  mtde  till  a  fu- 
ture dax*  49'* 
See  liifuranti* 

BRITISH  DEBTS- 

The  effcA  of  the  t^fojrgia  and  Soath 
Carolioa  law*,  for  fequefteriog  BritUh 
Debts.  !• 

The  reftoraiion  of  peace,  at  well  an 
the  Tery  tcnn»  of  the  Treaty,  revived 
the  Creditor*  right  of  a^ion,  to  recover 
Britiib  Debts  4—5-  l^i^^^^S* 

BRITISH  TREATY. 

6ce    Treatht, 


CAPTURE. 

See  Admiralty.  .Ptobihiiiw, 

CARRIAGES. 

THE  lay  on  carriages  for  the  con- 
veyance of  pcrfoDs  is  Dot  a  direiSk 
tax.  X7»- 

CENSUS. 

Sec  r<IAM. 

CERTIFICATES. 

See  £vit/tMct, 

CERTIORARI. 

Set  J'rJflm.  Huiti  »/ Cnrt, 

CHASE,  SAMUEL. 

6ce   5  •-<(,'«.  ■ 

CITIZENSHIP. 

See  AlkgiMtt.    Srfatrulimi.    firjitit, 

COMMISSIONS. 

Sec  Aduihaltj, 

CONCERT. 

See  Admit  alty. 

CONFEDERATION. 

Sec  Congrefs, 

CONFISCATION. 


CONGRESS. 

The  Refolvcs  uj  Conprefo  trc  evi- 
<!cncc  CD  a  trial  touching  the  fub- 
\t&%  lo  vhich  thty  relate.       :?9  to  42.. 

Congrcls,  before  the  ratificstion  of 
the  Ani  Its  of  Coiif.(Jcr-ti«p,  had  au^ 


thority  to  inftitate  the  Court  of  Com- 
mii&ODen  of  Appeals,  with  appellate 
juriididion  io  cafes  of  prize.  54  to  lao. 

What  were  the  Revolutionary  Pow-. 
era  of  Coa^efs  during  the  war  with 
Great  Briuio.  54  to  1 20. 

The  juhidi^ion  of  the  Coogrefliozial 
Court  of  Appeals,  after  the  ratification 
of  the  Articlei  of  Confederation. 

54  to  tao. 

The  operation  of  the  Amendment  ol 
the  Conltittttion  in  relation  to.the  jurif- 
di^ion  of  the  Federal  Court  in  fuita 
brought  by  individual!  againlk  States. 

The  prohibition  io  the  Conftitutioo. 
refpeding  r«  poffaa*  laws,  confidecfd 
and  expounded.  386  to  401. 

The  privilege  of  Members  of  Con- 
grefs  in  cafes  of  arrcft  on  meihe  Proceft 
or  execution. '  478« 

Sec  Evidtmu. 

CONNECTICUT. 

The  powers  of  a  Judicial  nature  veA* 
ed  in,  lind  exercifed  by,  the  Legiflaturo 
of  Connedicut.  386  to  401 . 

1  he  controverfy  between  New  York 
and  Conncdicut,  relative  to  the  Cob« 
nedicut  Gore,  occurring  in  a  fuit  be- 
tween two  individuals,  is  no  ground 
for  removing  it  by  Cfrtmari  into  the 
Supreme  Court.  4IX  to  4T5. 

CONSTITUTION. 

CONSULAR 
CONVENTION. 

Sec  Cwr/xJl. 

CONSULS. 

The  Admiralt?  Turifaidtion  exercifed 
here  by  the  Conluls  of  France,  not  bc- 
iiijr  M'srranted  by  the  Treaties  with 
Frjiicc,  ift  not  of  right.  ^     l6. 

What  evidence  is  rcquifite  for  ifluing 
a  warrant  to  apprehend  a  French  Dc» 
fericr,  under  the  9th  Article  of  the 
Confular  Convenrion.  4»  to  53. 

An  adion  will  not  lie  againft  a  Fo- 
reign Conful,  00  a  Bill  of  Exchange, 
drawn  by  him  in  his  official  charader, 
on  his  Govrrnroent.  384— "5» 

CONVEYANCE. 

Conveyance  by  tenant  for  life  in  fee, 

by  deed  recorded,  ii  no  forfeiture  of  hi| 

eilaie.  486. 

CORPORATION. 


INDEX 


CORPORATION. 

A  Corporation  canoot  b«  fu^d  in  an 
tdion  ot  JmiMlmhu  Jjfimbfit^  at  all 
their  contrads  mnft  be  onoer  the  cor- 
<|>orate  ieal.  495  to  joa 

CORRESPONDENCE. 

Sec  Evutnu4» 

COSTS. 

Where  the  parties  (hill  bay  their  re- 
fpedsTe  cofU  on  Writt  of  £rror.      89. 

Whsther,  in  anjcafii,  the  Court  can 
award  coftt  againft  the  United  Sutes. 

— ^ry*  301- 

A  charige  Car  Counfcla  feet,  an  an 

eftimate  ctt  the  danuget  on  which  a 

decree  wm  ^MUided,    diiallowed   on 


396.  337- 
Theceft  of  a  printed  ^e  oTthecafe, 
for  the  life  of  the  Court,  reAifed  to  be 
Allowed.  338. 

The  jodraiem  <if  the  Ifigh-Coiirt  of 
Appealt  of  Maryland  beings  rever(ed« 
ana  the  judgment  of  the  (General  Court 
affirmed,  the  Defendant  in  £rror  nnift 
pky  thccofttofaUtheCourta.  341-^3. 

COUNSEt. 

See  Frailui. 

COUNSEL  FEES. 

bee  Cy«. 

COURT  Of  APPEALS. 
COURTS. 

The  Dtftrid  Courts  polTeft  all  the 
powert  of  Courtt  of  Admiralty,  whe- 
ther conddered  at  Inilance  or  Prize 
Courtt.  6.  i6.  108. 

They  have  jurifdiAioo  on  a  libel  for 

reftltution  of  a  ve0el  captured  at  prize, 

and  owaed  by  neatrait  and  Amencant. 

6.16. 

No  foreini  power  can  inftitute  a 
Court,  or  iuoicature  of  any 'kind,  with- 
in the  jttrildidion  of  the  United  Statet, 
except  warranted  by  treaty.        6. 16^ 

The  Admiralty  Jurifdiaion,  exerctf- 
cd  in  the  United  Statet  by  the  Confult 
of  France,  not  being  warranted  hr 
Treaty,  it  not  of  right.  6.  16. 

Uodfcr  what  circumftancea  a  Special 
Circuit  Court  cannot  be  granted,  for 
the  trial  of  offencet  in  the  county 
where  they  were  committed.   iS,  ^13. 


Thoogh  a  Diftridk  Jud^e  it  on  the 
Bench,  if  he  doet  not  fit  in  the  caiifei 
he  it  abfent  in  cootemplatioo  of  law. 
33.3^ 

A  DifiriAJudge  adt  jadicially,  whea 
he  determinet  what  evidence  it  requi* 
fite,  for  iflulne  a  warrant  to  apprehend 
a  French  Delerter,  under  the  9tli  arti- 
ele  of  the  Coniular  Convention ;  and 
a  Mandamut  will  not  Ue  to  compel  him 
to  iflue  the^  warrant,  contrary  to  fu eh 
dcterminauon.  4ft  tu  34. 

I'he  iuriididioD  of  the  Court  of 
Commimonert  of  Appealt  in  Prise 
Caiifet  eftabliihed  by  Congreft,  before 
and  after  the  ratification  c7  the  artickt 
of  confederation.  34  to  xto. 

The  Diftrid  Court  bat  jurifdidioo 
in  the  cafe  of  a  Libel  exhibaed  to  carry 
into  execution  the  Decree  of  the  Coo* 
greflional  Court  of  Commlflionei'.  of 
Appealt  in  prise  caufet.  34  to  zso. 
^  Prohibition  to  the  Difirid  Court  ia 
n  prise  caufc.  ill  to  13^. 

How  far  the  fade,  00  which  the 
Decree  of  a  Circuit  Court  it  founded, 
mud  appear  on  the  record,  upon  a 
WcatoiError.  184.314. 

The  Diftrid  Court  hat  jurifdidion 
on  a  queftion  of  Salvage ,  and  to  decide 
to  whom  the  lefidiie  of  the  proptrtf 
iought  to  be  delivered,  in  the  cafe  of 
a  vefiel  found,  at  a  derelid  on  the  high 
fete,  by  an  American  citisen. 

x88  to  X98. 

An  information  for  exporting  Arme 
and  Ammunition,  contrary  to  the  Ad 
of  Congrefs,  it  a  c^tufe  of  Admiralty 
a^  Maritime  Jurifdidion  |  and, 
therefore,  an  appeal  lies  from  the  Dif* 
trid  to  the  Circuit  Court.    183  to  301 . 

l*he  Superior  Court  of  Rhode  Ifland 
it  the  highcft  court  of  law  of  that  State, 
within  the  meaning  of  the-a3th  fet* 
tion  of  the  Judicial  Ad:  And  the  Ge» 
ntral  Aflcmbly  niig|it  let  afide,  but 
they  could  not  make,  adccifion. 

308  to  318. 

The  procefi  of  the  Federal  Courta 
muft  fet  forth  that  the  partietire  citi- 
sent  of  different  Statet,  to  give  jurif* 
didion  pf  the  caufe. 

369.  3ta  38ito  384. 
The  amendment  of  the  ConfUtution 
fuperfedea  the  jurifdidion  of  the  Su- 
preme Court  io  fuiu  heretofore  brought 
oy  individual t  agrainA  Statet,  at  well  at 

J»reveutt  tbeinfiitution  of  foch  fuitt  io 
uture.  378  to  381. 

What 


INDEX. 


What  bthe  nile  for  i^inf  tbt  ti- 

lae  of  the  matter  in  difpote  between 

the  parties  on  a  qoeftion  of  jurifdidbon. 

401  to  40S. 

The  coort  will  not  ttke  cejeniftunct 
of  a  caufe,  which  it  not  hroogm  befort 
them  by  regular  proceft.      40c   410. 

In  what  cafe  a  drihrmri  will  not  lie 
to  remoTe  a  caufe  from  a  Cireott  Court 
into  the  Supreme  Court,  upon  an  alle* 
ration  that  it  is  virtnally  a  controYcrfy 
letween  twoStatea.  411  to  415. 

A  civil  fuit  by  t  State  againft  aa 
tUen,-cannot  be  transferred  from  t  State 
Court  to  the  Circuit  Court  under  the 
Judicial  Ad;  s/ortUri  fuch  a  transfer 
cannot  be  in  afuit  nf  a  criminal  nature, 
as  debt  on  a  forfeited  recognizance. 

Under  what  circumftances  the  Cir« 
cult  Court  will  not  dired  the  trial  of  a 
capital  offence  in  the  county  in  which 
it  is  charged  to  have  been  comnutied. 

S13. 

CURTESY. 

See  Tenant  by  the  Curttfy. 


DECREES. 
DEEDS. 

See 


DAMAGES. 

DAMAGES  may  be  given  under  a 
prayer  for  general  rdief.  86—7. 
Where  the  award  of  damages  ihuuld 
be  joint,  and  where  feteraL  88.  115. 
Where  a  judgment  or  decree  is  af* 
firmed  on  a  Writ  oi  Error,  there  can 
be  no  allowance  of  damage*,  but  for  the 
delay.  sot   304.  337—8 

A  charge  for  Counfels  fees  in  an  ei- 
timate  of  the  damages  on  which  a  de* 
cree  was  founded^  d^lowed  on  error. 

306. 
The  law  of  Rhode  Ifland  refpediog 
damages  on  Bills  of  Exchange. 

344  to  356. 
Where  the  Cooru  of  Rhode  llaad 
affefs  danuges  without  a  Jury. 

344  to  356. 

DEBET  ET  DETINET. 

See  A&ion.  traBiee, 

DECLARATION. 

See  Ailitn.  PraBitim 

DE  CONFLICTU  LEGUM. 

Tranflation  from  Huberus  on  the 
dodrine  de  conflidu  legum. 

370  to  377.  m  mK 


DEPOSITIONS. 

8ee£<MUb««#. 

DEVISE. 
DIRECT  TAX. 

8ee7«Mr. 

DISCONTINUANCE 

iice  fraOia. 

DISTRICT  COURT 

iice  CmaU. 

DISTRICT  JUDGE. 

See  C9urU,  Pra&ia, 


EJECTMENT. 

WHA 1  conftitncen  s  k^  right  of 
entry  in  Feimfylvania. 

425  fo  466. 

Such  a  right  tsfufficient  in  eicdmcnt. 

Jkii. 

What  conftitutes  an  equitshle  title 

to  lands  in  Virginia  and  Pennfylvania. 

Ihid. 

Where  an  aAion  for  meihe  Profits  will 

not  lie,  after  a  recovery  in  ejedment* 

ELLSWORTH,  OLIVER. 

6ec  Judgtt* 

ENTRY. 

See  ijtSmmt, 

EQUITABLE  TITLE. 

See  £jedm«nt, 

EVIDENCE. 

The  Certificate  of  the  Oovemor  of  a 
Foreign  Ifland,  regiftered  in  the  Admi- 
raltjr  of  Martinique,  relative  to  an  or* 
der  iflued  by  him,  is  evidence  to  go  to 
a  Jury.  39  to  4». 

The  coremporaneoos  correfpoodence 
of  a  Public.  Agent  ahroad  with  his  Go- 
vernment, it  evidence  for  him  in  an 
aAion  brought  on  sccouot  of  the  febieft 
ftated  in  the  correfnondence,         /M/. 

The 


I  N  D  E  X. 


^u 


The  Refohitiost  of  Confrefs  relative 
to  the  mtcter  ia  controvcrfyi  arc  t?i* 
^nce  to  be  iaid  before  a  Jory.       JM, 

Dcj^ficioot  taken  offictallf  hy  a  Pub- 
lic Agent  refidin^  abroad,  relative  to  i 
capture,  are  evidence  in  an  adiuo 
brought    againft  him  by  the   captors. 

Jtiui. 

What  evidence  it  required  by  the  9th 
article  of  the  ConfuUr  Convention  with 
France,  for  iffuing  a  warrant  to  appre- 
hend a  French  Deferter.  42  to  5  > 

The  Pruteft  for  non-acceptance  need 
not  be  averred  or  produced  in  an  adion 
on  a  Bill  of  fiichange  procefied  for  non- 
payment. 368    4*4' 

An  undertaking  to  pay  the  debt  of 
another  muft  be  wholly  in  writing  un- 
der the  Engliib  Statute  of  Fraud* (which 
it  is  force  in  Rhode  Ipand)  it  cannot 
be  added  to,  or  varied,  nor  To  far  ei- 
plained  by  parol  uftunony,  at  to  affe^ 
m  import.  4X5  to  4«5* 

Where  the  Mortgagor  is  a  comoe- 
teot  witnc^  to  (hew  the  nie  intended ° 
by  the  Mortgage  at  the  time  of  eaecut- 
tngit.  508. 

EXECUTION. 

Sec  J*rivilige* 

EX  PARTE. 

See  PrMaUt.    M^s  •/  Citrt. 

EXPATRIATION. 

The  right  of  eapatriatiun,  and  the 
form  of  doing  fo,  difcufled.  X33  to  169. 
See  ytrgimim. 

EX  POST  FACTO  LAWS. 

1  he  prohibition  in  the  Conilitution, 
refpeding  «»r/^/i^  laws,  coofidcrcd 
and  expounded.  386  to  401. 


FOREIGN  JUDGMENTS. 

See  A-uti/alty, 

FOREIGN  MONEY. 

See  Jfiim*     Vifginia,   '  VadiR, 

FORFEITURE. 

WH£1*HhR  teiiant  by  the  curtefy 
imitlaU  forfeits  his  eiiate  on  an 
attainder  of  the  huiband  for  Treafon. 

479- 
Tenant  for  life  conveys  in  fee  by 
deed  recorded,  it  is  no  forfeiture  of  hit 
eflate. 

FRAUDS  AHD  PERJURIES- 

See-ZftVciirf. 

FRENCH  CONSULS. 

See   Cu^itU. 


GEORGIA. 

THE  naiure  and  operation  of  the 
Law    of  Georgia,    fcqueftering 
Britilh  Debts,  4-5* 

See  Sequepratiom* 

GUARANTEE. 

What  words  import  a  guarantee,  or 
promife,  to  pay  the  debt  of  another. 

415  to  425. 


FEDERAL 
CONSTITUTION. 

See  Cftgrefi,     Citrti* 

FEES. 

Sec  C^t. 

FOREIGN 
CERTIFICATES. 

See  £vUmu, 

FOREIGN  GOVERNOR. 

See  £^mci. 


HIGHWAYS. 

WHETHER,  the  Government  can 
rcfume,  or  transfer,  to  a  Turn- 
pike Company,  wichout  an  equivalent, 
the  allowance  of  fix  acres  per  cent,  for 
roads,  &c.  contained  in  the  Proprieta- 
ry and  State  grants  of  land. 

495  «o  500. 

HUBERUS. 

Tranflatlon  of  his  chapter  De  C«r- 


ILLEGAL  OUT.FIT. 

See  Admiralty' 

INFORMATION. 
INHIBITION. 

See  Admiruity,     J>ra£7ue. 

INTEREST. 


1^  INDEX. 

INTEREST.  tizent  of  anodier  State,  not  fcfidiBg 

RULE  for  compating  Imereft  OB  a  within  chdr  jnrildidion — ^mnj.        a 
Decree  of  Rev^rlkl  or  AfBmuace,       ^«  Superior  Court  of  Rhbde  Tfland 
in  the  Superior  Court.  !•  the  bigbeft  Coort  of  Law  of  that 

SS.  103.  338.  356.  State,  within  the  meaning  of  the  15th 
Rote  for  computing  Intereft  on  a  feAion  of  the  Judicial  A€t ;   and  the 
Jndffnent  given  as  a  (ecurity.  for  what  General  AfTemhly  might  fet  afide^  but 
might  be  recovered  on  a  tti&l .       511.   they  could  not  nuUre,  a  dedCon  • 

308  to  318. 

INSTANCE  COURT.  The  poweri  of  a  judicial  nature  ▼€». 

See  Admit  aitf,     CourU.  ^  i°»  "><*  ^"^^^  **y»  ^«  LegiflatBPe 

of  Conoeeticut.  386  to  401. 

INSURANCE.  

The  aflured  cannot  maintain  an  Ae-  •,  ^  .--^  -  •*••« 

tion  on  a  Policy  of  Inlurance,  engag.  MANDAMUS, 

ing  to  par  three  months  after  proof  of  A    DISTRIC  r  Judre  ada  In  bit  jo- 

a  loft.,  till  the  three  roonthi  have  ex-  -^^  <l»cial  capacitv,  m  determining 

pired.               [See  %i  vol.  a8o.]  477.  ""^^^  evidence  it  infufficient  for  ifluiog 

A  purc^fe  of  a  vcflcl  by  an  Alien  » ^*rr«nt  to  apprehend  a  French  De- 

to  be  paid  for  at  all  events,  hut  to  be  f<rtcr,  under  the  9th  article  of  the  Con- 

trantferred  at  a  future  day,  the  property  ^^^  Convention;  and  a  Mandaraoa 

remaiiu  in  the  feller,  an  American  ci-  ^'^^  ^^  ^ic  to  compel  him  to  iflue  » 

ttsen,    and   is   a  compliance  with  a  ^urrant  contrary  to  foch  determine* 

warranty  of  Anierican  property^    491.  ^®n*                                       411054. 

What  is  not  a  concealment  to  vitiate  -w-  a  vtin  a  m«. 

a  policy.  mi.  MANDATE. 

A  n  Infurancc  on  a  velTel  for  a  certain  ^^  /'raflfcr . 

term,  ••  as  intereft  (hill  appear  •/•  the  .  .  ^  ..  ,,^  ^'^^^ 

premium  is  to  be  augmented,  or  dimi.  MARYLAND. 

nifhed,  according  to  the  a^ual  cargo  On  reverling  the  tu<igment  of  the 
on  board,  fn>n\  time  to^me,  during  High  Court  of  Appeals,  and  aflSrming 
the  term  infured.  jio.  the  judgment  of  the  General  Coun,  of 

Maryland,  the  mandate  for  Execution 
JUDGES.  iffu<<  to  the.  latter,  ind  the  Defendant 

John    Rutledge,   appointod   Chief  "*  ^'^^**'' °»»^  P*y  ^^  «oft»-      341— 3- 

Juftice  of  the  Supreme  Court,  tiU  the    .•y,,,„^^         ^^^ ^ 

ecfuing  feffion  of  the  Senate.         iii.     MEMBER  OP  C0NGRES& 

Samuel  Chaff,  appointed  in  Aflbci-  hee  PriviUge, 

ate  Judge  of  the  Supreme  Court.   171.  w«  0,^^-.   -,„  riT?r»no 

Oliver  EUfworrh,  appointed  Chief  MESNE  PROFITS. 

Joftice  of  the  Supreme  Court.        171.  Sec  £JgamfH\    Aahm. 

Al:d^rj„4^,te'.p'?rcl"  MILITARY  WARRANTS. 

>  409.  ^*  Prmifmm'mi.     Ktrghiitt. 

TTTOTe.T>T.^mT.^^.  MONITION. 

JURISDICTION.  .Set  Admiral.     Praaice. 


fiee  Cmrts,    Legijlaturty 

JURY. 

U^AitonUj.     rmrHa.     ifrw  trial. 


MORTGAGOR. 

JURY.  htc  MviJemu. 


' — ' : NEUTRALS- 
LEGAL  ESTATE.  See  Admiralty. 
See  Ejtam^.     Pmrfy.^ia.  JfEW  TRIAL. 

TTOW  far  one  State  may  Icjfiflafc  re-  previous  declarations  of  one  of  the  Tory. 

X>1  lativc  to  the  pcribnal  rights  of  ci-  ''^1^. 


t  N  £)  E  X.  it 

NEW  YORK*  the  jMuttes  before  judgmeDtU  rendered 

The  TerriioriarcontfDverfr  between  on  •ppcal,  will  not  ibttc  the  fuit,  of 
New  Yxwk  and  ConneAicm,  reUtive  avwdthcjadgmcnt.  86,  toi.  iif. 
to  the  ConneAicut  Oorc,  occurring  in  a  ,y^«  there  m  a  prayer  for  genenl 
fm>  between  two  individualt,  is  no  ^hef,  it  it  fufficieot  to  wirram  the 
ffitmnd  for  lemofal  by  drtitari  into  Court  in  glaring  damages,  though  da^ 
3ie  Soprane  Conru  4t  x  to  415.  "»««•  «»  "<*  exprefiily  prayed  for. 

'^  86—7.  103.  118. 

'  '  The  appeal  itfelf  fufpends  the  Dc^ 

.  eree  of  the  Inferior  Conrt;  bat  a  Writ 

OFFICIAL  BONDS.  of  inhibition  is  fwoper  and  nece£^  to 

THE  peribn  who  fuesfirft,  and  ob-  enable  the  Court  cf  Appeal  to  foniih 
tains  a  judgment,  on  an  official  the  Inferior  Court  for  contempt,  in  cafe 
Bond  is  entitled  to  takethe  whole.  e€  difobedience ;  whith  the  appeal  does 

*      T      501.  £i  iM#.   not  do,  as  it  II  the  ad  of  the  party  and 
not  of  the  Strperier  Court.  87.  105—^* 
■  The  want  of  a  monition  to  appear,  k 

cnred  by  adual  afipearance*  87* 

PAROL  TESTIMONY.  Whaterer  couldhe  brought  forward 

See  £vidmtg,  by  wajofdefence  in  a  Court  of  Appeals^ 

mud  be  brought  forward  there,  or  the 
PARTNERS*  P*^  cao  ilc^^  c*^  advantage  of  it 

WHETHER  partners  have  powef  */«»•  ^7-  ^^  'o»- 

to  appear  for  each  other  to  foitsr      Where  the  award  of  damages  (houl4 
331..3.  be  joint,  and  where  it  (hould  be  feveral. 

88.  104*  1X5« 

PENl^SYL V ANI  A*  where  there  has  been,  erroaeonfly^  a  . 

Operauon  of  the  compaA  for  fettle-  i;*"^  •«^f«i  of  damages  in  the  Inferior 

Iniiebonndariesofthedifputedtcrri-   Court,  Init  the  fads  appear  on  the 

tory  between  Pennfyhrania  and  Virgi-  'ccord,  the  Superior  Court  wiU  firmer 

nia.  as  to  righuprevionfly  acquired.       "»«  ^"i*??^  •"?,?  ■W*?'!^  **"* 

\2st0  466,  **  ^  eneaoate  fnbltantial  juiuce. 

What  conftitntes  a  legal  right  of  ^^-  i^7*  i^o. 

entry  in  PennfyWania.  Hid.      Rule  for  computing  intereft  on  a  de^ 

cree  of  reverftl  or  a^mance,  hi  the  Su« 

POLICY.  perior  Court.         88.  103.  338.  336. 

See  Jn/mruMtg*  ^^  ^•**  ^^  ^*^*»  ®"  ^hich  the  de- 

"^         *  cree  of  the  Circuit  Court  is  founded^ 

•n^^^^S'^f  •  K     W.?t:?Eror.~  ^  "-*   -F-  • 

•  ^"V^w*  ?^^  ^r"^^  u  ""  ^*  >84.  3tf  to  330.  33^-r. 

Bench,  if  he  does  not  fit  m  the  caulcR  .  ^  u,r*«„«^i««  ««,  m^rtin^  •»»• 
be  is  abfcnt  in  contempUtion  of  law.  ^^  mformatioo  for  eiporting  arma 
M  IS  MHsut  su  ^wuwuipiMiUB  ^^  '^^    «nd  immumUon  is  a  civilcaufe  of  Ad-* 

ABIUelEieeptionsUconclufivroii  miJ^FT^^^iS!^'^!??"^!?!*"' "*• 

^jTrHnrT  n^^mWrii  af  Error  t^  J»7  "  neccflary  to  tfj  It ;  and  an  ap* 

tiM  Cooit,  upon  *  wnt  of  Error  1  it  J  J  ^^  f^  theDiftriA  to  the  Cir* 

eannoibe»fumedorfufpeaed,that  J^^^^^"  ™'^""    W  to  301. 

ajj~^l  part  of  the  evidence^i.  ^-^^^  ^  ^^^^  ^^.  J  j 

WhewtheSopremeCoortareeqnallr  ?"»«<>  on  *  ^"^  •/  ^IL?T.^ 
divided  on  a  <riemon  of  jurif^on,  ^  no  allowance  f^^f^'^J^^ 
thoigh*^emd^aref•r/eTeriingthe  thcdeky.  ^^V^  ^^^^-^ 

iudgnent  of  the  Court  below,  tLrtmn      Under  what  circnmOances  the  Courc 
MoSm  dt  Mv*  cannot  be. awarded.        ^U  grant,  or  refufoy  a  motion  to  con» 
41.^%,  tiooe  a  cauie.  $0^.  300. 

\(rhen  a  Mandamus  will  iflue  to  the  A  cham  for  Connfels'  fees,  in  an 
Judge  of  an  Inferior  Court,  and  when,  eftimate  of  damages  on  which  a  decree 
-not.  42  to  53.   was  founded}  difallowed  on  error,  and 

The  broceedingsofa  Court  of  Admi-  expunged  by  entering  a  nmffiltur. 
nkr  being  m  r^w,  the  death  of  one  of  306.  375* 

b  What 


X  INDEX. 

What  wilt  amoimt  in  t  decree  to  it  How  Writs  of  Ertor  wl  ^'^V^ 

ftatement  of  feas.  conformablx  to  the  may  be  returned  by  the  Ccrkofthe 

diredioni  of  the  Judicial  Ad.  V*^^  Coert.             35  6-  360.  w  •f  • 

Jix  to  330.  336—7.  Where  an  afilon  on  the  ctfc  will  he 

What  coofHtuUi  a  regular  appear-  to  rccotct  the  value  of  a  Certificate  of 

mnce  of  a  party  to  a  fui^.                 33 « ^  Public  Debt  fraudulently  obtained  frnm 

Whether  partaera  can  appear,  or  an-  the  Public  Officer.              35  7  to  3?4. 

thorise  an  appearance  to  a  (uic,  for  each  Law  of  Virginia  in  relation  to  Bilfi 

other.                                       331— ».  of  Exchange.     .                  3^5*0  3^9- 

1*he  Supreme  Court   modified  and  A  Dcclawtton  for  Forergp  Moncyw 

reduced  the  amount  of  a  decree  of  the  without  averment  of  iu  value,  «  cured 

Circuit  Court,  having  the   ncccffury  by  the  verdid  finding  the  value. 

documentt  before  them  on  the  record.  •      3^5  ^  .^"V- 

331—1.  A  Declaration  in  the  7^^^,  as  well 

Though  a  French  prize  could  n6t  be  um  Drtinet,   thouorh'tbe   a^ion  is  for 

regularly  attached,  oefore  condcUina*  Foreign  Money,  will  be  cured  by  the 

tiou,  in  an  American  port,  if  the  rap-  ^etdid,  finding  the  value.     *       3^9- 

tor,  having  power  to*  fell  the  prize.  The  proccfsof  a  Federal  Court  mtift 

agpfes  it  fliall  be  fold,  and  the  proceeds  f^(  fo^ch  that  the  parties  are  <.iti2en«of 

abida  thf  iffue  of  a  fuit,  the  irregularity  difTcrcnt  States.                     3^9    370- 

is  oovuicil.                          333-.4— 5.  ^  ^.^.^  ^^^  g^^  ^^^  ^^^  ^gfte  of 

Ru.c  for  fcrvmg  procefs  iffuing  a-  ^j^^  ,.^^  preceding  that  to  whi.h  itia 

gamft  a  State.             335-  339  «<>  34»-  made  returnable.                37»  «o.377- 

Procefs  of  Subpana  in  fuics  in  equi-  j^^  record  to  be  uken   from  the 

ty  to  be  ferved  60  davs  before  the  re-  clerk's  office  but  by  confent  of  the 

turn  day ;  and  if  Defendant  does  not  ^,  ^^^                                            377, , 

appear,  the   Plairtiff  msy  proceed  tx  The  opera»iot>  «f  «^«  amendment  of 

/^'''-                ^.                     ,335    ?4i  thr  Cob ftitution  in  relation  to  the  jurif- 

If  a  record  is  traqf  nitted  with  the  di(5lion  of  the  Federal  Courts  in  fuiu 

evidence,  but  withou    a  ftatemeot  of  brouj^ht  by  indivtduaU  agiinft  States. 

-  fadts  by  the  Court,  the  evidence  cannot  The  powers  of  a  judicial  nature  veft- 

bc  confidercd  as  a  ftatement  in  compli-  ^^  Jq^  and  cxcrcifc«l  by,  the  Lcziflatorc 

ance  with  the  Judicial  AA ;  and,  of  of  Cunncdiciit.                    386  to  40I. 

courfe,  there  can  be  no  error.  836—7.  what  verification  of  a  record,  on  a 

The  coils  qf  a  printed  ftate  of  the  return  to  a  Writ  of  Error,  is  defcAive. 

cafe  for  the  ufe  of  the  Court,  refufcd  401.  .%. 

to  be  allowed.                                is9.  what   is  a  fuffictent  judgment,  on 

A  i^dgment  ef  the  High  Court  of  which  a  Writ  of  Error  may  be  founded. 

Appeals  of  Maryland  being  reverfed,  401  to  408. 

and  the  judemcnt  of  the  General  Court  What  is  the  rule  for  compoting-  the 

affifmed,  the   Mandate  for  execution  value  of  the  matter  in  difpute  between 

mud  IHue  to  the.  latter;  and  the  Plain*  the  parties,  onm  ^ueftion  of  inrifdio* 

tiff  in  Error  b  entitled  co  cofti  in  both  tion.                                               -^W* 

thofe  Courts,    as  welT  as  in  the  Su.  The  court  will  not  take  eognisabce 

preme  Court.                          34*— 3*  of  a  caufr  which  is  not  brought  befere 

How  far  the  laws  and  pradice  of  them  by  regular  procefs,        ^^^T^^ 


the  refpeaive  States  fljall  goverti  the       An   Attorney's    

decifion-  of  the  Supreme  Court  on  a  'fromtheroUof  Attoroiea  to  the  hftof 

V^rit  of  Error.                    344  to  356.  Counfel.                                  410— II. 

What  will  not  amount  to  a  di(boo<  Id  what  cafe  a  CnikPmri  mill  not  lie 

ttnuance  by.  the  pradice  of  Rhode  Ifl«:  to  remove  a  caufc  from  a  Circuit  Court 

Mid.                                    344  tO' 356  into  the  Supreme  Court,  00  aoaUefa- 

'  The  law  relpeaiCi^  damages  00  Billa  tion  that  it  is  virtually  a  fuH  between 

of  Eathange  m  Rlibde  Ifland.  two  Stadta.                        4X1  «o  4;5- 

344  to  356.  Whether  a  FtMirt  un  be  awarded 

^f^hcre  the  Courts  of  Rhode  Iflaifd  by  the  Supreme  Court  to  fumnten  a 

may  aiTeft  damages  without  a  Jury.  Jury  from  aftotber  Sute,  than  thiw  m 

"^^                •'               j4jto  3i6.  tthich  a  (Muifc  it  depending,  upoa  a 

fiiggefiioii 
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fuggeiMon  thtt^lie  State  aild jet  citizens 
ir«  .nfcrefttd— i5i»[|['>«         411  to  415. 

VVlitfO  it  if  neceUarv  for  the  Judge  to 
tcltnow ledge  hi*  fcal.tp  abilf  of  £x- 
cepiionft.  419.  in  nut. 

What  iiull  be  cooiidered  ua  locH^dcd 
in.  or  referred  to,  by  a  B.ill  oC  ii&(.ep- 
tioiis,  on  arguing  the  Writ  -of  Error. 
41s— 3.  im  ma. 

What  it  the  regular  mode  of  ifluing 
^nd  retumiii^  a  raun  in  aca^tal  cafe.' 

A  new  tfiat  awarded-  in  f  capital 
cafe,  on  atoount  of  the  |»reviout  decla- 
ration  of  one  of  the  Jury.  515. 

PRINTED  CASES. 

jee  C§/lt. 

PRIVATEERS. 

fifcc  Admiralty, 

PRIVILEGE. 

Privilege  of  Mehiberi  of  Covngrcft 
from  arred  on  meihe  proceft,  or  eze- 
cuaon.  478. 

PRIZE  COURT. 

SttAJjmiratty,  Cftttrt*, 

PRIZES. 

6W  Admiraiij, 

PROCLAMATION. 

The  rij(hu  of  the  holdcrt  of  Milita- 
ry Warrantt,.  iffucd  under  the  Britiih 
Procbmation  of  1763,  atrectignixcd  hj 
t^e  i^iiwt  of  Virginia.         435  to  460. 

PROHIBITION. 


A  Prohibiiion  inucd  to  the  DiftHA 
Court,  tn  the  cafe  of  a  Libel  for  dama- 
ges, upon  the  captore  of  a,  veflel  at 
Srizf ,  by  a  Belligerent  power,  though 
te  IK  at  aliedged  to  be  neutral  Aineri- 
can  property ;  the  vcflel  having  been 
cabled  «n/r«/r4^M  of  th^  Capiort. 

I  ax  to  15a, 

PROMISE. 

See  ASiom, 

PROTESTv 

See  ISUU  rf  Enchangt, 

PUBLIC  AGENT, 

See  Agtmti 


REAL  ESTATE. 

bee  A.i.u,     CmMe\\.mu* 

RECOGNIZANCE. 

bte  ntnim.   .  CpurU, 

RECORD. 

See  PrtiiiUt.      Carnnnyamei* 

REMITTITUR. 

See  jbama^et,      Jfrachit» 

RESOtVES  Of  CONGRESS 

6vC  LuMgrej^      Evidtnee, 

RHODE-ISLAND. 

THk  auDeriorConrtofRhode-inand 
is  the  nighcil  court  of  law  of  that 
State,  within  the  theaninjif  of  the  35th 
fedibn  of  the  Judicial  ad  :  And  the 
General  Aflen^bly  might  fet  iiide,  but 
they  <ould  not  make,  a  dccifion. 

30?  to  318. 
llie  praAice  of  the  conrtt  of  Rhode* 
Uland  in  fclation  t*  difcontinuancca. 

345  to  356. 

In  what    cafet   ten   per  cent,   da- 

maget  are  allowed  in  Rhodc-liland  on 

pioteftedBillsof  Exchange «  345  to  356. 

'W'here  the  Court,  and  not  the  Jury, 

may  iffeftdamnget  in  thit  Stat6. 

34510  35^- 

The  Engliih  Statute  of  Fraudt  it  in 

force  in  Rhode-lfland.  4  >5  to  4a4« 

RIGHT  OP  ENTRY. 

See  Ejt&mwU 

RULES  OP  COURT. 

A  (late  of  each 'cafe  to  be  furniibed 
tatheJudget.  Xao. 

Cvi<Umce  on  a  motion  to  difcharge  bn 
b^llmuftb^by  depoiition.  t20k 

Rule  for  ferving  prdceft  again ll 
Stitet.  335- 339  to  34a. 

Snbpcena  in  fiiitt  in  Equity  to^bet  fer- 
▼ed  (i&ty  .days  before  the  return-day ; 
and  if  the  Defendant  doet  not  then 
appea^p,  the  Flaimi£f  may  proceed  tx 
parf.  135. 

A  Writ  of  Error  may  be  returned  by 
the  Clerk  of  the  propej  Court,,  by 
traofmitting  a  true  copy  of  the  record, 
and  of  the  procedinj^t  m  the  caufe,  un- 
der bit  hand  anid  the  fcal  pf  the  court. 

359- 

Rula 


xu 
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Rule  for  the  retnm    of  writi  of 

Ctrthrati,  360.  in  mH. 

Nc  record  to  be    tiken   from  the 

Clcrk*t  office,  but  bj  confem  of  the 

Court.  377. 

See  Prmffui, 

RUTLEDGE,  JOHN. 

See  JtiJfts. 


ROADS. 

See  Mi^hntfays, 


SALVAGE. 

Set  AbniraUy. 

SEARCH  AMD  SEIZURE. 

Sec  Admiralty* 

SEQJJESTRATION. 

*pV£B  f  5ivere  not  confifcated  by  the 
JLr  Itw  of  Sooth  CaroliDa,  paiTed 
during  the  war.  4. 

Dehti  were  fequeitered,  not  confif* 
catcdf,  by  the  Jaw  of  Georgia;  and, 
therefore,  revive4  by  the  Peace  at 
w^U  as  by  Treaty. 

Nofeque(^tion  diireftt  the  jwnoperty 
in  the  thiug  frqueftered;  and  ai  to 
britiih  DebcA  tHe  mere  reftoration  of 
Peace,  at  well  at  the  Treaty,  reyWed 
^he  creditor*!  right  of  adion  to  reco- 
^r  them.  4-^5*  and  X99  to  385. 

The  doArioe  of  confifcation  and 
feqneibfttion  fully  difcufled  and  cod* 
fidcred.  199  to  285. 

SET43FF. 

tn  what  cife  a  fet-otf  will  not  be 
allowed,  againft  the  Affignee  of  a 
Jlock  conrradl.  505. 

What  claim  it  not  a  fubjed  of  fct- 
off.  JoU. 

SOUTH  CAROLINA. 

bee  SefWfftraiion. 

SPECIAL  COURTS. 

See  C9MrU^ 

STATES. 

Set'Cwrtt,  Legiflature,  P'ra&ict*  ARkn. 


STOCK  CONTRACT. 

See  A&im.    Set-^ff, 

SUBPCENA. 
SUITS. 

See  A£liom, 


TAXES. 

THE  tai  on  Carriaget  for  the  < 
veyance  of  Pericot  b  not  a  direA 
tax.  Z71  to  184. 

The  confticutional  mle  for  layiof 
taxea  on  the  principie  of  uniformity; 
or  by  apportionment,  tccordiog  to  the 
cenfut,  couiidered.  Hid, 

TENANT  FOR  LIFE. 

Tenant  for  Life  conveyt  in  fee  by 
deed  recorded,  thitwerkt  no  forfeiture. 

486. 

TENANTbytheCURTESY. 

Whether  a  tenancy  by  the  Curtefy 
initialed  it  forfeited  on  attainder  of  the 
hufl>and  for  Treafon.  479 

Tenant  by  the  Curtefy  conveyt  in 
fee  by  Deed  recorded,  thit  it  not  a 
forfeiture  of  hit  eftate.  486. 

TREASON. 

Bail  in  cife  of  Treaibn,  when  aN 
lowed.  I'y 

'  Whether  a  tenancy  by  the  Cortefy 
imitiaU,  it  forfeited  on  attainder  of  thf 
hufl>and  for  Treafon.  479 

A  new  trial  granted  ia  m  cafe  of 
Treafon,  on  accoupt  of  the  previoua 
decUrauont  of  one  of  die  Jury.  515. 

TREATIES. 

No  Ford^  Power  caJD  inftltute 
any  kind  of  judicature  in  the  United 
Statet  uoleft  warranted  by  treaty.  i6. 

The  Admiralty  Jurifdidioa  exerci^ 
ed  by  the  Confplt  of  France,  not  being 
warranted  bT  the  Treiuiea  with  Franc^i 
it  not  of  right.  a6. 

What  evidence  it  requifite  for  iffo* 
ing  a  warrant  to  apprehend  a  French 
Deferter  under  the  9th  article  of  the 
Confular  Conveiition.  4%  io  54; 

Debtt  due  to  BritiOi  fubjeAt  befont 


STATUTE  or  FRAUDS  AKo  U;foTc'sWra;S"«T!^*/^ 
PERJURIES. 

Skre  £videuce. 


virtue  of  the  Treaty  of  Peace,  and  the 
dreditofs 
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tjrtditon  are  entitled  to  recoTer  them 
Dram  their  origintl  dd>tors. 

4   5-  i99t^o  285. 

Whether  to  Alien  can  take  and  hold 
real  eftate  by  devife,  under  the  pro* 
te^on  of  the  Treaty  of  Peace  with 
Great  Britain.— .^r^.   305—6.  w  mi. 

What  is  a  lawful  repair  of  a  French 
privateer  under  the  9th  article  of  the 
Treaty  with  France-  *  319* 

TREATY  OF  PEACE. 

See  TreaiUu 

TRIAL. 

Wheii  the  Court  wiD  not  grant  a 
Irial  in  a  capital  cafe  in  the  county  in 
which  the  offence  it  diarged  to  have 
been  committed*  5^3* 

The  finding  of  an  indi^ment  it  a 
part  of  the  trUt,  and  afterwardt  the 
Court  cannot  tranifer  the  trial  to  ano- 
ther place.  s^S' 

TURNPIKE  ROAD. 

See  C^rf  oration.     Higbtvays, 


VIRGINIA. 

The  law  of  Virginia  refpeAing  Ex- 
patriation, confidered.        J33  to  169. 

A  payment  of  a  Britiih  Deht  into 
the  Treafury  during  the  war,  in  parfu- 
ance  of  the  Virginia  a6l,  it  no  bar  to 
the  Creditor*t  recovering  from  hit  ori- 
ginal debtor  after  the  Peace. 

109  to  285* 

The  Virginia  I*iw  of  1745,  in  rela- 
tion to  Biilt  of  Exchange,  wat  in  force 


on  the  nth  of  February,  1793 


to  368. 


What  iindine  of  a  confideration  by 
a  Jury,  will  take  a  Bill  of  Exchange 
out  of'^the  Virginia  Statute.  360. 

The  value  of  fterling  Money  has 
long  been  aicertained  in  Virginia  by 
Statute.  368. 

The  rightt  of  the  holders  of  Military 
Warranu  iffued  under  the  Ro^  Pro- 
clamation of  1763.  as  recognised  bv 
the  Laws  of  Virginia.         415  to  466. 

Operation  of  the  compaA  for  liBttlio/r 
the  Boundaries  between  Virginia  and 
Pennfylvania,  at  to  private  nghtt  pre- 
vioufly  acquired.  /<N/. 


UNITED  STATES. 

See  Cmgrtfi, 


VENIRE  FACIAS. 

See  frafliet, 

VERDICT. 

ADECLARAllON  for  Foreign 
money,  without  an  averment  of 
its  va1ue>  it  cured  by  the  verdid, finding 
the  value  i«  dollars.  368. 

A  declaracion  in  the  Dehd^  at  well 
z%  DetinH ,  thou^b  thcadion  is  for  Fo- 
reign money,  will  be  cured  by  a  verdict 
finding  the  value.  369. 


WASHINGTON,  BUSH- 
ROD. 

See  Jyigu* 

WRIT  OF  ERROR- 

See  Fraaict.     RuUtrfCtmrt, 

WILL. 

A  DEVISE,  ••  to  my  wife,  one 
««  third  part  of  all  my  efTea^, 
*'  the  improvementt  excepted :  Alfo 
••  1  give  to  my  fon  James  the  improve* 
••  mtnt  whereon  I  now  live ;"  Jtnmet 
took  an  eflatc  in  fee,  477. 

WITNESS. 

See  Evideiuf* 
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